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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 29 
volumes, including this volume, of decisions of the Comptroller 
General of the United States. The decisions appearing in these vol- 
umes have been selected as constituting the more important, from the 
standpoint of general application and precedent, of those rendered 
during each fiscal year. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, as amended, 42 Stat. 23, ef seq.), and to certifying 
officers (section 3 of the act of December 29, 1941, 55 Stat. 875). 
Decisions also are rendered to claimants who request review or recon- 
sideration of claims which have been disallowed in whole or part, and 
to disbursing and certifying officers who request reconsideration of 
items for which credit has been disallowed. It is with the view to 
preserving such decisions in an authentic and permanent form, con- 
venient for reference, and to provide guidance for the administrative 
officers of the Government that these volumes are published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of mimeographed copies 
of the decisions and of the ‘Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

Also, there have been compiled three consolidated indexes, the first 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second, “Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929-June 30, 1940,” and the third, ‘Index Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1940—June 30, 1946.” These indexes are designed to assist in 
research for precedents with respect to matters coming within the 
jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B—-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 

















COMPTROLLERS * 
Name Whence appointed a = a 
Nicholas Eveleigh....................... South Carolina.................. Sept. 11,1789 |? Apr. 16, 1791 
I I ada ccccccerecoetincssinictstinienmtes a June 17,1791 | Feb. 2, 1795 
I FE a ccncctnnnmannnnncinnien , Ee Feb. 25,1795 | Sept. 1, 1795 
John Davis 26,1795 | June 30, 1796 
John Steele 1, 1796 | Dec. 14, 1802 
Bai cn cstttesnnedienditentl ated ttdnnnimnacnsdemed Dec. 15, 1802 | Nov. 21, 1811 
Richard Rush . 22,1811 | Feb. 10,1814 
Ezekiel Bacon 11,1814 | Feb. 28, 1815 
Joseph Anderson. 28,1815 | Mar. 3,1817 
I I ibaa Secenccnxtonnnten 3, 1817 | June 30, 1836 
III is ania bstelciidhbdinininistetiiiaclionaianblenl 18, 1836 | Feb. 28, 1838 
I aint scitiicincccmcrintineinninaionintal 23, 1838 | Apr. 19, 1841 


Walter Forward 








hid cl cnsatactdessiianinieidiaiaiantanliitiiniial 6, 1841 
pe 1, 1842 
Elisha Whittlesey........................ 31, 1849 
ID I i 5-8. ninktdnie nenaineisinasiteneieel . 26, 1857 
I oi. aici nscnmieniseunenii 10, 1861 
ES WO ictnccncccsdotcnccussshelenaue . 14,1863 
PU Io snes ctaiemitoseniotaner 5, 1878 
William Lawrence 15, 1880 
Milton J. Durham 20, 1885 
BO I tio seniesntiscncceecnncin 10, 1889 
SU Tr I 8 os gees bktsciccrcrnsiiniininesael 6, 1893 








1 Office of Comptroller created Sept. 2, 1789. 
2 Died in office, 
Office of First Comptroller created Mar. 3, 1817. 
‘ Office of Deputy First Comptroller created Mar. 3, 1875. 


Sept. 13, 1841 
May 31,1849 
Apr. 30, 1857 
Apr. 30, 1861 
3Jan. 7, 1863 
2Feb. 25, 1878 
June 10, 1880 
Mar. 24, 1885 
Apr. 22, 1889 
May 14, 1893 
Sept. 30, 1894 


Sept. 4, 1876 
Apr. 3, 1885 
Oct. 11, 1893 
Sept. 30, 1894 
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COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 






























































Name Whence appointed sree of -— en 
I assent candlaendsinceoepenintie RI i nccncttininicocinsiees Mar. 6,1817 | Mar. 21,1829 
| AA New Hampshire. -.............-- Mar. 21,1829 | May 24, 1830 
TES SETS: SE ree May 27,1830 | June 30, 1836 
ancl beescialsea tt UI iseeeateniantesisinaseaapbpeanenince June 18, 1836 | Nov. 28, 1850 
RN I lic tneittddin ie aiecreennennienniel I i bth ite dicceceeanitnieal Nov. 27,1850 | Sept. 10, 1851 
I etn a ccscsemiientnilinivonenl ii treaiatamiiats Oct. 1,1851 | Feb. 13, 1853 
EEE a New Hampshire..............-- Feb. 11,1853 | Oct. 8, 1857 
pA Ee a | District of Columbia Oct. 1,1857 | May 11, 1863 
EE ee | New Hampshire.-.._.....-- May 29,1863 | Jan. 23, 1876 
Ope ©, Carpenter... ................-. Na secctarndtbatata tata bilsscnsnisinietnaseinies Jan. 7,1876 | Sept. 30,1877 
ND Wee otic etiedecncencccees ia csiectninen Oct. 1,1877 | June 1, 1885 
I IS ho iho eenmeenmene Sf June 2,1885 | Apr. 1, 1887 
I or teenies Massachusetts. Apr. 22,1887 | May 26, 1889 
I a el Pennsylvania | May 23,1889 | June 5, 1893 
NE ls ID oc acnaneneueeccescen AN ER EE May 27,1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS? 
Ramen BS. Cate. . <....2.......-....... ae | July 1,1875 | Jan, 16, 1876 
EID SOUND Cite en lad nnnacenin cues I cnatincidineuiivmentiianeiel Jan. 17,1876 | July 15, 1876 
ee a eee | ----| July 24,1876 | June 30, 1885 
Richard R. McMahon ---| July 1,1885 | Oct. 31, 1889 
Edward M. Hartshorn ..| Nov. 1, 1889 | Sept. 21, 1893 
ME ES ee Sept. 22,1893 | Sept. 30, 1894 
IS oi cc ctticblcneenocewnns a Oct. 1,1894| Aug. 4, 1897 
I est coenienninenehe Le ae July 26,1897 | May 15, 1913 
George E. Downey May 16,1913 | Aug. 31,1915 
Walter W. Warwick Sept. 1,1915 | June 30, 1921 
ASSISTANT COMPTROLLERS? 
| | 
Ciestis Mi; Mende. ..i ..--............. IN a SBE a cccesanice Oct. 1,1894 | Apr. 16, 1895 
Edward A. Bowers June 6, 1895 | Dec. 24, 1897 
SORE Os BD ie cmeceieicccaconess I aieatina incline adiabatic tees Jan. 18,1898 |*Dec. 6, 1912 
I ial arti an acetal May 24,1913 | Aug. 31,1915 
Charles Marshall Foree...............__- aia a teeta lll Sept. 1,1915 | June 30, 1921 


1 Office of Second Comptroller created Mar. 3, 1817. 
2 Office of Deputy Second Comptroller created Mar. 3, 1875. 


3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury; Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 





Name Whence appointed age 
OO ( ——————— I is icsicistninsisnortiptecceenaii June 29, 1921 
I ne ctecistnininmviiiti New Hampshire. -............-.. Apr. 7, 1939 
Sy OS Rao ccetnntitcnccemnecne North Carolina... ..........-..-- Aug. 1,1940 


ASSISTANT COMPTROLLERS GENERAL! 





ee ener, ia errencccenteacninnading June 30, 1921 
I I atone taaecenoasaoed iidiceecinideticiceBniaiainenninantelll *Mar 6, 1931 
EE Wi, Bi icincienennuatisasneaatmuinnae og, ee May 1, 1943 


Expiration 
of service 


June 30, 1936 
June 19, 1940 


Nov. 11, 1930 
4Apr. 30, 1943 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 


Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 
3 Resigned. 
3 Recess appointment 
Retired. 
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[B-85544] 


Wildlife Refuges—Disposition of Rental Receipts and Col- 
lections for Custodial and Utility Services 


In view of the specific requirement in section 321 of the act of June 30, 1932, that 
rentals from public buildings be deposited as miscellaneous receipts and the 
ejusdem generis rule of statutory construction, revenues derived from the rental 
of public buildings located on National Wildlife Refuges may not be regarded 
as receipts included within the term “other privileges” on refuges, a percentage 
of which is required by section 401 of the act of June 15, 1935, as amended, to be 
distributed to the county or counties in which the refuge is located, and, therefore, 
such revenues are for deposit into the Treasury as miscellaneous receipts. 


Inasmuch as collections for custodial and utility services rendered to industrial 
firms leasing premises at National Wildlife Refuges do not represent revenues 
of type enumerated in section 401 of the act of June 15, 1935, as amended, but 
constitute payments to the Government for the cost of such services, a per- 
centage of such collections may not be distributed, pursuant to said section 401, 
to the county or counties in which the refuge is located ; moreover, to so distribute 
such collections would constitute, in effect, an indirect appropriation of Federal 
funds to such counties—a result clearly not intended by the Congress or implied 
by the terms of the 1935 act. 


Comptroller General Warren to the Secretary of the Interior, July 
1, 1949: 


Reference is made to your letter of April 13, 1949, concerning the 
disposition of receipts accruing from the operation of National Wild- 
life Refuges administered by the Fish and Wildlife Service of your 
Department, particularly the Crab Orchard National Wildlife Refuge 
near Carbondale, Illinois, and requesting a decision of this Office on 
the following questions: 


(1) May the revenues accruing under leases for industrial usage of the build- 
ings and facilities at the Crab Orchard National Wildlife Refuge in consonance 
with the act of August 5, 1947 (61 Stat. 770) be treated as moneys accruing 
under the act of June 15, 1935 (16 U. S. C. 715s), and be disposed of accordingly? 

(2) May the collections for custodial and utility services rendered to indus- 
trial firms leasing premises at the Crab Orchard National Wildlife Refuge be 
handled in the same way as the rental collections described in question (1)? 

(3) May the collections of rentals for buildings of all types at Crab Orchard 
National Wildlife Refuge and other wildlife refuge areas be treated as moneys 
subject to the act of June 15, 1935 (16 U. S. ©. 715s), and be disposed of 
accordingly? 


It is explained that the two main types of revenue from the Crab 
Orchard National Wildlife Refuge are derived from (a) rentals col- 
lected under leases of buildings and facilities for industrial usage to 
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various commercial firms, and (b) collections for custodial and utility 
services rendered such firms, such as water, sewage disposal, heat and 
live steam, railroad switching service, and road maintenance. 

Under the provisions of the act of August 5, 1947, 61 Stat. 770, 
the lands now designated as the Crab Orchard National Wildlife 
Refuge were placed under the jurisdiction of the Secretary of the 
Interior for development of the most beneficial uses, including wild- 
life conservation, agricultural, recreational, industrial, and related 
purposes. 

Relative to the lease of Government buildings, it is provided in 
section 321 of the act of June 30, 1932, 47 Stat. 412 (40 U.S. C. 303b), 
that— 


Hereafter, except as otherwise specifically provided by law, the leasing of 
buildings and properties of the United States shall be for a money consideration 
only, and there shall not be included in the lease any provision for the altera- 
tion, repair, or improvement of such buildings or properties as a part of the 
consideration for the rental to be paid for the use and occupation of the same. 
The moneys derived from such rentals shall be deposited and covered into the 
Treasury as miscellaneous receipts. 


In view of the above-quoted provision of law, and in the absence of 
legislation to the contrary, revenue collected by the Fish and Wild- 
life Service from the rental of Government-owned buildings must be 
deposited into the Treasury as miscellaneous receipts. It is con- 
tended, however, that section 401 of the act of June 15, 1935, 49 Stat. 
383, directs that such collections shall be disposed of in accordance 
with the requirements of the said section 401, as amended (16 U. S. C. 
715s), which reads in part as follows: 


Twenty-five per centum of all money received during each fiscal year from the 
sale or other disposition of surplus wildlife, or of timber, hay, grass, or other 
spontaneous products of the soil, shell, sand, or gravel, and from other privileges 
on refuges established under sections 715-715 (d), 715 (e), 715 (f)-715 (k), and 
715 (1)-715 (r) of this title, or under any other law, proclamation, or Executive 
order, administered by the Fish and Wildlife Service of the United States Depart- 
ment of the Interior, shall be paid at the end of such year by the Secretary of the 
Treasury to the county or counties in which such refuge is situated, to be expended 
for the benefit of the public schools and roads in the county or counties in which 
such refuge is situated * *- *. 


In connection with such contention it is stated that— 


The act of June 15, 1935, was obviously directed at those lands adminisitered by 
the Fish and Wildlife Service for wildlife conservation purposes. Its evident 
primary purpose was to secure to the counties in which such lands are located 
benefits through payments in lieu of taxes to the extent of 25 percent of the net 
proceeds of economic usage incidental to management of the areas for wildlife 
conservation purposes. 

The law in question, passed subsequent to the act of June 30, 1932, is specific 
in its application to refuge areas. It would appear that the words “other 
privileges” as used in this act of June 15, 1935, should not be so restrietively inter- 
preted as to exclude the occupancy and use of buildings from their meaning. 
Such an authorization to occupy. and use buildings seems clearly to fall within 
the common concept of a privilege. 
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The purpose of title IV of H. R. 7982, which later was enacted as 
section 401 of the act of June 15, 1935, is stated in the report from the 
Committee on Agriculture, House of Representatives, accompanying 
the bill, to be as follows: 

The purpose of this title is to authorize payment to the States of 25 percent 
of any revenue that may be derived from certain wildlife refuges and reservs- 
tions administered by the Department of Agriculture. It is the application to 
these refuges of the plan that has obtained under congressional legislation for 
many years with respect to participation of the various States in revenues from 
the national forests, and is thought to be equitable and fair to the States. 

It is also proposed to authorize disposition of surplus animals and products on 
these reservations or refuges upon such terms and conditions as the Secretary of 


Agriculture shall determine to be for the best interests of the Government, in- 
cluding exchanges for other wildlife. 


The report from the Special Committee of the Senate on Conserva- 
tion of Wildlife Resources, accompanying S. 3006, includes a statement 
as to the purposes of title IV of said bill later enacted as section 401, 
title IV, of the act of June 15, 1935, as follows: 

Under present congressional enactments, the several States participate in 
revenues which the Federal Government receives from the use of the national 
forests and sale of their products. This title proposes to apply this principle and 
extend its application to wildlife refuges and reservations established under the 
Department of Agriculture. 

The-carrying capacity of any refuge is limited to the food and shelter found 
thereon. When a surplus of wildlife is evident, provisions should be made for 
the disposition of this surplus of wildlife and any other products of the refuge. 
This title gives authority to the Secretary of Agriculture to take care of these 


situations under such terms and conditions as he may determine to be for the 
best interests of the Government, including exchanges for other wildlife. 


At no place in such reports does there appear any intent on the part 
of the Congress to extend to the various States the right to share in 
the proceeds derived from the rental of public buildings located on 
National Wildlife Refuges. It is to be noted that the term “other 
privileges,” as used in the act, is preceded by the specific mention of 
surplus wildlife, timber, hay, grass, or other spontaneous products of 
the soil, shell, sand, or gravel. Under the rule of ejusdem generis, 
where general words follow the enumeration of particular classes of 
persons or things, the general words will be construed as applicable 
only to persons or things of the same general nature or class as enu- 
merated. While ordinarily the term “other privileges” might be con- 
sidered as being broad enough to include the right to lease and occupy 
public buildings, in view of the above rule of statutory construction 
and the specific requirement contained in section 321 of the act of 
June 30, 1932, supra, that all moneys received from the rental of 
public buildings are for deposit into the Treasury as miscellaneous 
receipts, it is the considered opinion of this Office that the term “other 
privileges,” as used in the act of June 15, 1935, does not embrace rentals 
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of public buildings located on National Wildlife Refuges. Cf. 8 
Comp. Gen. 628 ; 21 id. 873. 

Accordingly, questions numbered (1) and (3) are answered in the 
negative. 

Inasmuch as collections for custodial and utility services rendered 
to industrial firms leasing premises at the Crab Orchard National 
Wildlife Refuge do not represent revenues of the type enumerated in 
section 401 of the act of June 15, 1935, but constitute payments to 
the Government for the cost of such services, there appears no reason 
why a portion of such collections should be paid to any State, nor 
are any reasons therefor suggested by your Department. Since the 
cost of such services has been borne from appropriated funds, to pay 
over to the various States in which the property is located any portion 
of the collections so received would constitute, in effect, an indirect 
appropriation of Federal funds to such States—a result clearly not 
intended by the Congress nor is such result implied in any way by 
the terms of the act of June 15, 1935. 

Question number 2 is answered accordingly. 


[B-85594] 


Transportation of Dependents—Enlistment at Point Other 
Than Point of Discharge 


A person who enlisted in the Army at a point other than the one at which he was 
discharged from the Marine Corps, and who was assigned to active duty at the 
place of enlistment—there being no ordered change of station—is not entitled, 
either under section 12 of the Pay Readjustment Act of 1942, as for a permanent 
change of station, or under the act of June 5, 1942, authorizing dependent trans- 
portation from designated locations to stations unrestricted as to dependents, to 
transportation of his dependent wife from a selected place where she was sent 
at personal expense upon overseas assignment to the new duty station. 


Assistant Comptroller General Yates to Capt. H. W. Kasserman, 
Department of the Army, July 1, 1949: 


There has been received by second indorsement from the Chief of 
Finance, Department of the Army, dated April 12, 1949, your letter 
of April 1, 1949, requesting decision whether you are authorized to 
make payment on a voucher submitted therewith, stated in favor of 
Sergeant Ralph J. Atchley, covering reimbursement of expenses of his 
dependent wife’s travel from Springfield, Minnesota, to Fort Belvoir, 
Virginia. 
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It appears that while serving as a staff sergeant, U. S. Marine Corps, 
the enlisted man was discharged from the service at Great Lakes, IIli- 
nois, on June 16, 1947, following his return from duty in China; and 
that he enlisted in the Regular Army in the grade of staff sergeant 
at Fort Belvoir, Virginia, on June 17, 1947, and was assigned to duty 
at the latter place by orders of the same date. He states that his wife 
traveled from Springfield, Minnesota—the place to which she was 
sent at own expense following receipt of orders to overseas duty dur- 
ing his service in the Marine Corps—to Arlington, Virginia, at per- 
sonal expense during the period June 16 to 18, 1947. 

Although it is well established that the provisions of section 12 of 
the Pay Readjustment Act of 1942, 56 Stat. 364, authorizing the trans- 
portation of dependents of eligible military personnel at Government 
expense from home to first duty station, do not apply to personnel en- 
tering the regular military establishments (see 25 Comp. Gen. 571, 
und 26 id. 18), it has been held that, where an enlisted man is dis- 
charged and reenlists under circumstances which permit his service to 
be regarded as continuous, his right to transportation of dependents 
continues on the same basis as though he had not been discharged. 
In consonance therewith, paragraph 31, Army Regulations 35-4880, 
May 13, 1947—see also paragraph 102.1, TM 14-503, Change No. 1, 
dated December 1, 1946—provides that a discharge of an enlisted man 
of the first three grades for enlistment or reenlistment in the Regular 
Army on the day following discharge is-not considered a break in 
active service so far as such person’s right to transportation of de- 
pendents is concerned, and that in such case transportation of de- 
pendents at Government expense is authorized where a permanent 
change of station is involved in connection with enlistment or reenlist- 
ment, including the movement of dependents from the place to which 
the dependents were transported under the act of June 5, 1942, 56 
Stat. 314, 315, to his present or subsequent station. 

However, as stated in A-8328, March 30, 1925, cited in 8 Comp. Gen. 
76, so far as transportation of dependents is concerned, controlling 
statutes contemplate ordered changes of station and where a man re- 
enlists in continuous service at the station at which discharged—or at 
some other point designated in orders—the question of change of sta- 
tion is entirely within the control of the department, whereas the case 
is otherwise where the man goes to a distant point to reenlist and is 
assigned to a nearby post for duty. Hence, the rule authorizing trans- 
portation of dependents where a permanent change of station is in- 
volved in connection with reenlistment does not apply where, except 
when in compliance with orders, reenlistment is at a station other than 
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the one at which discharged. In this connection, paragraph 8071-2, 
U.S. Navy Travel Instructions, applicable to the Marine Corps, pro- 
vides that when an individual reenlists at a place other than the one at 
which discharged, he is not entitled to transportation of his dependents 
to his first permanent duty station after reenlistment. 

Since Sergeant Atchley was not discharged under Army regulations 
for the purpose of enlisting or reenlisting, the record indicating that 
he was discharged under the demobilization procedures for the Marine 
Corps set forth in ALMAR 8-47, and since he enlisted at a point other 
than the one at which discharged, it seems clear that no right to trans- 
portation of his dependent, as for a permanent change of station, 
accrued to him under the provisions of the Pay Readjustment Act of 
1942, swpra, upon enlisting in the Regular Army at Fort Belvoir, Vir- 
ginia, in the grade of staff sergeant on June 17, 1947. Further, since 
the provision in the act of June 5, 1942, authorizing transportation of 
dependents from designated locations to stations at which restrictions 
against dependents do not apply likewise contemplates stations to 
which the personnel concerned have been ordered, it necessarily follows 
that no right accrued to Sergeant Atchley, under the provisions of said 
act, to transportation of his dependent from Springfield, Minnesota, 
to Fort Belvoir, Virginia, as for travel from a designated location to 
a duty station after return from overseas. 


Accordingly, payment on the voucher, which is retained in this 
Office, is not authorized. ~ 


[B-86843] 


Furlough Travel Allowance—Travel Allowance Deduction 
Requirement 


A Marine Corps Reserve enlisted man who was discharged for the purpose of 
immediate enlistment in the Regular Marine Corps without being paid a travel 
allowance under section 126 of the National Defense Act incident to such dis- 
charge, but who had been paid a travel allowance upon a prior discharge from a 
wartime enlistment, is entitled to the furlough travel allowance provided by sec- 
tion 6 of the act of October 6, 1945, without the necessity of deducting therefrom 
the travel allowance previously paid as is otherwise required by said section 6 


in the case of a travel allowance paid upon discharge immediately preceding 
enlistment. 


Assistant Comptroller General Yates to Maj. T. E. Murphy, U. S. 
Marine Corps, July 1, 1949: 


There has been received, by first endorsement from the office of the 
Quartermaster General of the Marine Corps, your letter of May 19, 
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1949, requesting decision whether you are authorized to make payment 
on a voucher submitted therewith, stated in favor of Sergeant John 
H. Scanlan, USMC, for $49.75 under the circumstances hereinafter 
stated. 

It appears that Scanlan enlisted on July 16, 1942, in the Marine 
(Jorps Reserve, at Chicago, Illinois, for the duration of the national 
emergency, and was discharged therefrom at the Marine Corps Air 
Station, Cherry Point, North Carolina, on December 6, 1945, at which 
time he was paid travel allowance incident to such discharge in the 
sum of $49.75; that he reenlisted in the Marine Corps Reserve at 
the Naval Air Station, Glenview, Illinois, on September 19, 1946, 
for four years, serving on continuous active duty until August 16, 
1948, when he was discharged for the purpose of immediate enlistment 
in the Regular Marine Corps and that he so enlisted the following 
day. It is stated that no travel allowance was paid incident to his 
discharge on August 16, 1948, and that following the granting of 
reenlistment leave to the enlisted man commencing December 10, 1948, 
at the Marine Corps Air Station, El Toro, Santa Ana, California, 
he was credited with furlough travel allowance computed on the dis- 
tance from Santa Ana to Chicago, Illinois, his leave address, and 
return, less the sum of $49.75 paid to him as travel allowance upon 
discharge December 6, 1945. 

Section 6 of the act of October 6, 1945, 59 Stat. 539, provides that 
the amount of furlough travel allowance payable upon enlistment or 
reenlistment in the Regular Military or Naval Establishment under 
authority thereof shall be reduced by the amount paid as travel allow- 
ance under section 126 of the National Defense Act “upon the dis- 
charge or release immediately preceding the enlistment or reenlist- 
ment.” While it long has been held that the discharge of enlisted 
personnel before the date of normal termination of their enlistment 
contract for the purpose of permitting enlistment in another branch 
of the service is not a discharge such as would entitle the persons 
involved to travel allowance under section 126 of said National De- 
fense Act, as amended, 56 Stat. 1049, see 23 Comp. Gen. 808, and 
cited cases, such holding is not necessarily controlling with respect to 
the question here involved. The stated purpose of said act of Oc- 
tober 6, 1945, was “To stimulate volunteer enlistments in the Regular 
Military and Naval Establishments of the United States,” and the 
inducements provided therein were offered to encourage eligible per- 
sonnel to continue their military careers in the Regular Military and 
Naval Establishments. Such personnel includes not only members 
of the military and naval forces who are separated from the service 
as a matter of right, but also personnel, including members of the 
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various reserves, who are discharged for the purpose of reenlisting, 
under circumstances which would not give rise to a right to travel 
allowance upon such discharge. The “discharge or-release immedi- 
ately preceding the enlistment or reenlistment” referred to in the 
statute is the discharge or release—including separation from the 
service under circumstances which would not entitle the person in- 
volved to travel allowance under section 126 of the National Defense 
Act—immediately preceding the enlistment or reenlistment in the 
regular establishments of the armed forces. Since no travel allow- 
ance was paid the enlisted man incident to his discharge on August 
16, 1948, no deduction should have been made from the amount of 
furlough travel allowance otherwise accruing to him under the act 
of October 6, 1945. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if otherwise correct. 


CB-85381] 


Contracts—Specifications—Convict Labor 


The purchase and use of products made in a State penitentiary and incorporated 
into a Federal construction project in that State in the performance of a con- 
tract containing a stipulation against the employment of any person undergoing 
sentence of imprisonment at hard labor, as required by Executive Order No. 
825A, is not prohibited by said Executive order or the act of February 23, 1887, 
which have reference solely to the employment of convict labor; and Federal 
laws prohibiting the movement in interstate commerce of convict-made goods 
are inapplicable to the purchase and use of such products, 28 Comp. Gen. 409, 
distinguished. 


Comptroller General Warren to the Administrator, Federal Works 
Agency, July 5, 1949: 


Reference is made to letter of April 7, 1949, from your predecessor 
in office requesting to be advised whether there is any prohibition, 
statutory or otherwise, which prevents a contractor under a fixed price 
contract with your Agency for the construction, alteration, or repair 
of a public building or work from purchasing brick produced at a 
State penitentiary and incorporating the same in a Federal project 
located in the same State as such penitentiary. 

It appears that on O-tober 8, 1947, contract No. WA2pb-4874 was 
awarded by the Public Buildings Administration to the Lembke Con- 
struction Company of Albuquerque, New Mexico, for the installation 
of a new passenger elevator in the United States Courthouse at Santa 
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Fe, New Mexico, for a price of $36,700. The contract contained a 
stipulation that the contractor should not employ any person under- 
going sentence of imprisonment at hard labor. The contract work 
involved the construction of a brick elevator shaft, and you state it 
has come to your attention that the brick used therefor was purchased 
by the contractor from the New Mexico State Penitentiary. 

You cite as relevant to the general question involved various Fed- 
eral statutes, Executive orders, and New Mexico statutes. The basic 
act of February 23, 1887, 24 Stat. 411, Executive Orders 325A, 9196, 
and 9859, dated May 18, 1905, July 9, 1942, and May 31, 1947, re- 
spectively, and the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 
2037, as amended, were considered in decision B-79508, dated Jan- 
uary 12, 1949, 28 Comp. Gen. 409, wherein it was held that purchases 
of supplies for the Government under contracts which do not by their 
terms show the necessity for the employment of labor in their per- 
formance and which do not exceed $10,000 in amount, are not rendered 
invalid by reason of the fact that the articles furnished may have 
been produced in State penal institutions. The instant contract, be- 
ing one for construction rather than for the furnishing of finished 
articles, necessarily involves the employment of labor and is therefore 
distinguishable from the contract involved in that decision. 

The present contract contains a stipulation, as required by Execu- 
tive Order 325A, supra, that the contractor shall not employ any per- 
son undergoing sentence of imprisonment at hard labor. However, 
as pointed out in your letter of April 7, 1949, the act of February 23, 
1887 (now, as revised, section 436, Title 18, U. S. C.), and Executive 
Order 325A deal solely with the employment of convict labor and are 
not pertinent to the question here involved, namely, the purchase and 
use of prison-made products by a Federal contractor. Federal law 
prohibiting the movement in interstate commerce of convict-made 
goods—the Hawes-Cooper Act of January 19, 1929, 45 Stat. 1084, and 
sections 1761 and 1762, Title 18, U. S. C—likewise is inapplicable to 
the situation here involved since the brick was procured and used by 
the contractor entirely within the State of New Mexico. Nor does it 
appear that the purchase and use of the brick was in violation of the 
New Mexico statutes, sections 41-3309 and 41-3310 of which prohibit 
the sale or distribution in New Mexico of goods made by convicts or 
prisoners of any other State but permit the production, sale, and use 
of goods made by inmates of penal institutions in the State. 

Accordingly, you are advised that there appears to be no legal 
objection to the use of brick made in the New Mexico State Peni- 
tentiary under the contract involved, 
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[B-86800] 


Leaves of Absence—Annual—Lump-Sum Payments—lIn- 
clusion of Additional Compensation for Positions Outside 
Continental United States 






The “additional compensation” authorized under section 207 of the Independent 
Offices Appropriation Act, 1949, as amended, for employees stationed outside the 
continental United States, should be considered in computing the lump-sum pay- 
ment for annual Jeave pursuant to the act of December 21, 1944, of employees who 
are separated from the service at posts of duty outside the continental United 
States. 28 Comp. Gen. 377; id. 465, amplified. 


Comptroller General Warren to the Secretary of the Air Force, July 
5, 1949: 


There has been considered your letter of May 31, 1949, presenting 
certain questions, infra, arising out of the decision of February 18, 
1949, B-81954, 28 Comp. Gen. 465—amplifying the decision of Decem- 
ber 28, 1948, B-81954, 28 Comp. Gen. 877—which held that in proper 
cases the “additional compensation” authorized to be paid pursuant to 
the authority contained in section 207 of the Independent Offices Ap- 
propriation Act, 1949, as amended by section 104 of The Supplemental 
Independent Offices Appropriation Act, 1949, 62 Stat. 1205, is for con- 
sideration in computing the lump-sum payments in accordance with 
the provision of the act of December 21, 1944, 58 Stat. 845. 

As stated in your letter, the decision of February 18, 1949, supra, 
leaves no doubt that such “additional compensation” is not to be con- 
sidered in the computation of lump-sum payments of employees who 
are returned to the United States for the purpose of being separated. 
Your questions have to do with clarifying the question of whether 
such “additional compensation” is for consideration in computing the 
lump-sum payments upon the separation of employees locally at the 
overseas posts. Specifically, your questions are: 

a. Is the language in the Executive Order 10000 and the basic regulations 
issued by the Department of State and the Civil Service Commission, “..... 
except that in the case of local recruitment such payment shall begin and stop as 
of the beginning and end of employment .... . ” to be interpreted to mean: 

(1) The terminal date of employment status, or 
(2) The date of resignation or last day of actual duty at the official duty 
station, whichever is the later date? 

b. Is it proper to include the territorial post differential and the territorial cost- 
of-living allowance authorized under current regulations in the computation of 


lump sum payments for those employees who are separated locally at the over- 
seas official post of assignment?’ 


While question (a), or its purposé, is not entirely clear, it is be- 
lieved that said question may be answered by stating that an employee’s 
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employment does not end until he finally is separated from the rolls of 
the Government, that is, until the employer-employee relationship 
ceases to exist. 

With respect to question (5), there carefully have been considered 
the various reasons advanced in your letter for urging that such “addi- 
tional compensation” should not be considered in computing lump-sum 
payments for those employees who are separated at posts of duty out- 
side the continental United States. However, I have concluded that 
those reasons do not form a sufficient legal basis for arriving at a 
conclusion different from that indicated in the decisions of December 
23, 1948, and February 18, 1949, supra. Accordingly, question (b) is 
answered in the affirmative. 













[B-86873] 







Property Acquired Under Insured Mortgage Transactions— 
Disposition of Excess Sale Proceeds 









The proceeds of sale of properties acquired by the Federal Housing Commissioner 
under insured mortgage transactions in excess of the expenses incident to such 
sales may not be paid to mortgagors from and after August 10, 1948, the effective 
date of amendment to section 207 of the National Housing Act, as contained 
in the Housing Act of 1948, which, in effect, repealed the right of mortgagors 
under the original section 207 to receive such excess proceeds and provided in- 
stead that unpaid excess proceeds be retained and deposited to the Housing 
Insurance Fund, regardless of when the insurance transactions were entered 
into. 













Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, July 12, 1949: 






Reference is made to your letter of June 6, 1949, in which you call 
attention to the amendment to section 207 of the National Housing 
Act, 48 Stat. 1252, 12 U.S. C. 1713 (h) (1), contained in the Housing 
Act of 1948, 62 Stat. 1268, wherein the words “paid to the mortgagor 
of such property” are replaced by the words “retained by the Ad- 
ministrator and credited to the Housing Insurance Fund,” effective 
August 10, 1948, so that the section now reads, in part, as follows: 










(h) * * * If the net amount realized from the mortgage, and all claims 
in connection therewith, so assigned, transferred, and delivered, and from the 
property covered by such mortgage and all claims in connection with such prop- 
erty, after deducting all expenses incurred by the Administrator in handling, 
dealing with, acquiring title to, and disposing of such mortgage and property 
and in collecting such claims, exceeds the face value of the debentures issued 
and the cash adjustment paid to the mortgagee plus all interest paid on such 
debentures, such excess shall be divided as follows: 

(1) If such excess is greater than the total amount payable under the certificate 
of claim issued in connection with such property, the Commissioner shall pay to 
the holder of such certificate the full amount so payable, and any excess remain- 
















12 DECISIONS OF THE COMPTROLLER GENERAL (29 


ing thereafter shall be retained by the Commissioner and credited to the Housing 
Insurance Fund * * *, 


You ask in effect whether, in view of the amendment to the law, pay- 
ment of excess amounts realized from the sale of properties conveyed 
to the Federal Housing Commissioner in connection with insured 
mortgage transactions entered into prior to August 10, 1948, the effec- 
tive date of the amendment, may be made to the mortgagors, or 
whether, after August 10, 1948, any such unpaid excess proceeds are 
to be retained and deposited to the Housing Insurance Fund, regard- 
less of when the insurance transaction was entered into. 

Normally, an amendatory statute will be construed prospectively, 
and not retrospectively unless required in express terms or by neces- 
sary implication. 16 Comp. Gen. 1051, and cases therein cited. But 
in determining the effect of an amendatory act on transactions and 
events completed prior to its enactment, it is necessary to distinguish 
between provisions added to the original act by the amendment and 
provisions of the original act repealed by the amendment. Provisions 
added by the amendment which affect substantive rights will not be 
construed to apply to transactions and events completed prior to the 
enactment. But in accordance with the rule applicable to repealing 
acts, in the absence of a saving clause or some other clear indication 
to the contrary, all rights dependent upon the repealed provisions of 
the original act which had not vested or been prosecuted to completion 
prior to the enactment of the amendment are destroyed. Sutherland, 
Statutory Construction, Section 1936, and cases therein cited. The 
fact that an individual has acquired certain rights or anticipates cer- 
tain benefits under a statute cannot affect a legislative determination 
that the statute is repealed, since there can be no vested right in the 
existing public law. Newton v. Mahoning County, 100 U. S. 548. . 


The pertinent language of the Housing Act of 1948, supra, 62 Stat. 
1274, is as follows: 


(p) Section 207 (h) is amended by striking out, in paragraph numbered (1), 
the words “paid to the mortgagor of such property,” and inserting in lieu thereof 
the following: “retained by the Administrator and credited to the Housing 
Insurance Fund.” 

On page 34, Hearings before the Committee on Banking and Cur- 
rency, United States Senate, on S. 866, 80th Congress (the forerunner 
of the Housing Act of 1948), the identical language is explained as 
follows: 


This subsection eliminates the present statutory requirement that where 
FHA takes over a rental-housing project as a result of default of the mortgagor 
and, through its efforts, ultimately realizes a profit on the transaction, such 
profit must be turned over to the mortgagor. It is not believed that the de- 
faulting mortgagor corporation is entitled to such a gratuity but that such 
profit, if any, should accrue to the insurance fund to offset losses incurred in 
other cases. 





es 4 SS eS 


a a ee 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 13 


The right of the mortgagor to receive such excess amounts existed 
solely because of the original provisions of section 207, Except for 
that section, such excess would have been, probably, creditable to mis- 
cellaneous receipts, but in any event it would have been retained by 
the United States. The effect of the amendment, therefore, was to 
repeal the right of the mortgagor to receive such excess. There is 
no saving clause or other clear indication that prior rights were to 
be retained, and, being a repeal, the amendment thus destroyed all 
rights dependent upon the repealed provision which had not vested 
or been prosecuted to completion. Therefore, it is plain that, from 
and after August 10, 1948, no part of the proceeds of the sale by 
the United States of property acquired by the Federal Housing Com- 
missioner under an insurance contract made pursuant to the act may 
be paid to the former mortgagor, regardless of when the insurance 
transactions were entered into. 

Your submission is answered accordingly. 


[B-87225] 


Compensation—Within-Grade Salary Advancements—Eli- 
gibility Under Appointments to Excepted Positions 


Appointments made to excepted positions for periods in excess of one year under 
schedule A, section 6.104 (a) (4) of Civil Service Rules and Regulations, not 
containing any designation describing the positions or the appointments as 
temporary, may be considered as being permanent within the purview of the 
Classification Act of 1923, as amended, and the Civil Service Regulations defin- 
ing the term “permanent positions” for periodic within-grade advancement 
purposes, so that such employees may be granted within-grade salary advance- 
ments in accordance with section 402 of the Federal Employees Pay Act of 
1945. 


Comptroller General Warren to the Secretary of Defense, July 12, 
1949: 


Reference is made to your letter of June 15, 1949, requesting decision 
whether this Office would raise any objection to within-grade salary 
advances to special advisers to the Secretary of Defense, appointed 
as such for a period to end December 31, 1952, and to managers or 
secretaries of committees appointed for not to exceed two years, such 
appointments having been made under schedule A, section 6.104 (a) 
(4) of the Civil Service Rules and Regulations. 

In B-84497, May 2, 1949, 28 Comp. Gen. 628, referred to in your 
submission, it was held that all employees appointed to excepted posi- 
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tions designated by the appointing authority as “temporary” would 
not be entitled to within-grade advances as they were holding tempo- 
rary and non-permanent positions. That decision was based upon 
section 25,221 of the Civil Service Rules and Regulations, which 
provides: 


* * *& 








“Permanent positions” means positions other than those designated 
as temporary by law, other than those established for definite periods of one 
year or less, and other than those to which temporary appointments are made 
under Civil Service Rule II and the Commission’s regulations thereunder (§ 2.114 
of this chapter). Ezcepted positions filled by appointments designated by the 
appointing authority as temporary (all variations of temporary, including those 
stated above, excepting only war service indefinite) are not permanent positions 
for the purpose of this subpart. Positions to which appointments were made 
under the war service regulations for the duration of the war and six months 
thereafter are permanent positions within the scope of this definition. Positions 
in which employees are serving definite probationary or trial periods under civil- 
service rules, or under regulations issued by the Commission, shall not, for that 
reason alone, be regarded as being other than permanent poistions. Positions 
filled by temporary appointment under the Temporary Civil Service Regulations 
are temporary for the purpose of this subpart. [Italics supplied.] 


As the excepted appointments, referred to by you, do not contain 
any designation describing the positions or the appointments as tempo- 
rary and are in excess of one year, the appointments may be considered 
as being permanent within the purview of the Classification Act of 
1923, as amended, and the Civil Service Regulations above. Accord- 
ingly, this Office will offer no objection to granting such employees 
within-grade salary advances in accordance with the Classification 


Act, as amended by section 402 of the Federal Employees Pay Act 
of 1945, 59 Stat. 299. 




























[B-85615] 


Retirement—Army Officers—Collection of Overpayments 
of Retirement Pay Based Upon Erroneous Certification 


A former officer who was certified by the Secretary of War to the Veterans 
Administration in accordance with Executive Order No. 8099, as amended, to 
receive retirement pay under section 5 of the act of April 3, 1989, as amended, 
at a rate in excess of that to which he was entitled by virtue of his grade and 
length of service, but whose certification of award subsequently was amended 
to show his correct monthly rate of retirement pay retroactive to the date of 
original award, is required to refund amounts representing overpayments of 
retirement pay based upon the erroneous certification of award. 25 Comp. 
Gen. 802, distinguished. 


Comptroller General Warren to the Administrator of Veterans 


Affairs, July 13, 1949: 


Reference is made to your letter of April 13, 1949, requesting a de- 
cision, under the facts and circumstances hereinafter set forth, as to 
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the effective date of an amended award reducing the retirement pay of 
Colonel Lester James Myers (C-3 856 363). 

It appears from the information presented that Colonel Myers 
suffered permanent disability in line of duty while on active duty with 
the Army of the United States, and that effective May 10, 1945, he was 
certified to the Veterans Administration in accordance with Executive 
Order No. 8099, April 28, 1939, as amended, for the purpose of receiv- 
ing the retirement benefits granted under section 5 of the act of April 
3, 1939, 53 Stat. 557. It further appears that the amount certified by 
the War Department as the monthly retired pay of subject officer was 
in excess of that to which he was entitled by virtue of his grade and 
length of service. The Veterans Administration approved an award 
for the erroneous amount stated in the certification of the War Depart- 
ment and payments were made to subject officer under such award from 
May 10, 1945, until December 1948. On January 24, 1949, after audit 
exceptions had been raised by this Office to the rate of retirement pay 
being received by Colonel Myers, the Department of the Army amended 
its original certification so as to correct retroactively to May 10, 1945, 
the monthly rate of retirement pay stated therein. 

Your question is as to whether the Veterans’ Administration award, 
based upon the amended certification of the Department of the Army, 
is required to be made retroactively effective to May 10, 1945, which 
action, if required, would result in an overpayment. That question 
apparently arises from a decision dated May 23, 1946, B-57348, 25 
Comp. Gen. 802, to the then Administrator of Veterans Affairs in 
which it was held that payments of retirement pay to an officer certi- 
fied to be entitled thereto by the Secretary of War pursuant to Execu- 
tive Order 8099, supra, as amended, need not be refunded upon a re- 
determination by the Secretary of War that the disability of the officer 
was not incurred in line of duty and, therefore, that he was not entitled 
to retirement pay. 

By virtue of Executive Order No. 8099, supra, and amendments 
thereto, the Secretary of War is vested with authority to determine 
questions of eligibility for the retirement benefits provided under the 
act of April 3, 1939, swpra, and the said decision of May 23, 1946, while 
recognizing the authority of the Secretary of War to make redeter- 
minations of eligibility upon the basis of new evidence, does not require 
collection of retirement payments made and received in good’ faith 
under an original determination of eligibility which subsequently 
is reversed. However, the instant situation is not one in which the 
Secretary of War has modified or reversed an earlier determination 
of eligibility but merely involves payments of retirement pay at a rate 
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in excess of that provided by statute. While the question of eligibility 
for retirement pay provided for under the 1939 act is a matter for de- 
termination by the Secretary of War, the amount thereof is specifically 
fixed by statute and is dependent upon the grade and length of service 
of the individual concerned. Neither the Secretary of War nor this 
Office legally can authorize or approve payments at rates in excess of 
the statutory rate; nor is there any jurisdiction in this Office to waive 
collection of overpayments made in contravention of statute. It would 
appear that the creatiqn of the overpayment in question is not de- 
pendent upon action of the Veterans Administration in placing the 
new award for the lesser amount in effect retroactively to May 10, 
1945, but rather that such overpayment arose immediately upon the 
payment to Colonel Myers of retirement pay at a rate in excess of that 
specifically provided by statute. 

In view of the foregoing, the conclusion is inescapable that collection 
of the overpayments of retirement pay made to Colonel Myers during 
the period May 10, 1945, to December 1948 is required. 


[B-86302] 


Contracts—Damages—Liquidated—Demurrage Charges 


Where a specified daily rate of demurrage for delay—over and above the allow- 
able free period—in unloading surplus Government property from shipboard was 
consciously and deliberately made a part of a contract for the sale of surplus 
property to serve as the measure of liquidated damages which might result from 
a delay in discharging the cargo, demurrage charges accruing to the Government 
on account of the vendee’s undue delay in unloading the cargo may not be reduced 
either on the basis that other contracts with the same vendee provided for a lower 
rate of demurrage, or that such liquidated damage provision constituted a penalty. 


Comptroller General Warren to the Secretary of State, July 13, 
1949: . 


Reference is made to letter of May 12, 1949, from the Assistant Sec- 
retary of State, requesting a decision as to whether, under the circum- 
stances reported therein, a reduction is authorized in the demurrage 
charges which accrued to the Government under sales contract No. 
W-ANL (PA-I)-29, dated December 18, 1945, with the Netherlands 
Indies Government. 

Under the terms of the contract the Netherlands Indies Government 
agreed to purchase certain Government property on board the ships 
Mello Franco and Walter Coulton located at the ports of Subic and 
Leyte, Philippine Islands, respectively, for a total consideration of 
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$2,500,000. Article 4 of the contract provided, in pertinent part, as 
follows: 

ARTICLE FOUR. Sale of Property “Where is’—Delivery. The property is 
sold ‘where is’ on shipboard, at the indicated location of each ship, however, the 
ships will be moved by the Seller to Batavia, Java, Netherlands East Indies. 
The removal of the cargo from shipboard shall be the responsibility of the Buyer. 
* * * Unless the purchaser removes or causes the property to be removed 
from a ship within fifteen (15) days after the date of arrival of such ship in 
the waters of the designated port of discharge the purchaser shall pay to the 
United States, Five Thousand ($5,000.00) as liquidated damages for each day 
or fraction of a day in excess of said 15 days until the cargo is fully dis- 


charged * * ®%, 

It appears from the aforesaid letter that the United States has as- 
sessed the Netherlands Indies Government $5,000 per day demurrage 
charges for 21 days’ delay over and above the 15-day free period al- 
lowed in article 4 of the contract in unloading cargo from the ships 
Mello Franco and Walter Coulton; and that, while the Netherlands 
Indies Government admits the delay it contends that the $5,000 liqui- 
dated demurrage charge is excessive since the usual demurrage charge 
for the same type of vessels is only $1,900 per day. It is stated by the 
Assistant Secretary that the Office of the Foreign Liquidation Commis- 
sioner has on record three other contracts for sale of surplus Govern- 
ment property by the United States to the Netherlands Indies Govern- 
ment which allow a 20-day free period for unloading and provide for a 
demurrage charge of $1,900 for each day of delay beyond the 20-day 
free period; that the Chairman of the United States Maritime Com- 
mission by Rate Order No. 391, approved September 5, 1945, estab- 
lished a demurrage rate of $1,700 for vessels of the size of the Mello 
Franco and the Walter Coulton; and that the field offices of the OFLC 
reported that there was no information available in their files to justify 
charging the $5,000 demurrage rate nor is there anyone with knowledge 
of the transaction aware of special circumstances justifying the higher 
rate. It is further stated that the $5,000 demurrage charge was so 
excessive as to constitute a penalty rather than liquidated damages. 

In view of the facts presented a decision is requested as to whether 
demurrage charges of $1,900 per day may be accepted as representing 
the fair value of demurrage instead of the $5,000 per day stipulated 
in the contract. 

The general rule is that where the rate of demurrage is agreed upon 
in a contract, the agreement will be given effect as for liquidated dam- 
ages, unless it clearly appears that the real intent was to provide for a 
penalty. Bailey v. Manufacturers’ Lumber Co., 224 F. 806. In deter- 
mining whether a provision is for liquidated damages, or for a penalty, 
the contract is to be considered in the light of the circumstances sur- 
rounding the parties at the time of its execution. If, at that time, the 
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parties are honestly trying to arrange in advance a fair basis for actual 
damages, it makes no difference whether it turns out too much or too 
little. 

While, in the present case, it is stated in the Assistant Secretary’s 
letter that there is no information available as to any special circum- 
stances justifying the rate stipulated in the contract, there also is 
nothing in the record to indicate that the rate was not inserted in the 
contract in good faith; nor is there any evidence bearing upon the 
extent or nature of the damage which might have been anticipated 
by the contracting officer at the time the contract was entered into. 
Hence, in the absence of evidence to the contrary it must be presumed 
that the rate stipulated was consciously and deliberately made a part 
of the contract to serve as the measure of damages which might result 
from a delay in discharging the cargo from the vessels. Also, the fact 
that other contracts between the Government and the contractor pro- 
vide a lower rate affords no legal basis for reducing the rate stipulated 
in the contract here involved. In view of the foregoing this Office 
would not be justified in construing the liquidated damage provision 
as a penalty. See, generally, B-82333, January 25, 1949, 28 Comp. 
Gen. 435, and B-80576, February 17, 1949. 

Accordingly, on the basis of the present record the liquidated damage 
provision is for enforcement pursuant to its terms and no legal basis 
exists for reducing the demurrage charges which accrued to the 
Government thereunder. 


CB-S6ss0] 


State or Local Improvements—Assessments Against Govern- 
ment Property—Government Liability 


Lands acquired by the United States in a political subdivision of a State from a 
railroad company prior to the effective date that a special street paving assess- 
ment was levied against such properties may not, in view of the immunity of the 
United States from State taxation, be regarded as subject to the special as- 
sessment, nor can the collection of the tax be enforced against the United States; 
hence, there is no legal basis for the Government to reimburse the railroad com- 
pany for a portion of the cost of the special assessment which had been paid 
inadvertently by the company. 


Comptroller General Warren to Frank H. Shiner, Department of the 
Interior, July 14, 1949: 


Reference is made to your letter of June 3, 1949, transmitting a 
voucher, together with related papers, stated in favor of the Chicago, 
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Burlington & Quincy Railroad Company in the amount of $904.87 and 
requesting a decision as to whether it properly may be certified for 
payment. The amount involved is claimed by said company as reim- 
bursement for one-half of the cost of a street paving assessment against 
certain properties in the Village of Oxford, Nebraska, paid by the 
company. 

It appears that a street paving assessment was levied by the Village 
of Oxford against certain properties in that village, which assessment 
became effective October 4, 1948. The village rendered a bill to the 
Chicago, Burlington & Quincy Railroad Company in the amount of 
$15,130.55 for such of said special assessments as were levied as being 
against properties of the company. The bill was paid by the company. 
However, it appears that certain of the properties against which 
$1,809.75 of said assessments so paid by the company was levied had 
been acquired by the United States from the company on or about Sep- 
tember 20, 1948—which was prior to the levy, and which fact appar- 
ently had been overlooked by the company at the time it paid the 
assessments. 

It further appears that the company filed a claim against the 
village for refund of the $1,809.75 levied against the properties which 
had been acquired by the Government and it is stated that, as a result, 
the village refunded the company one-half of the said amount of 
$1,809.75 under applicable Nebraska statutes. The amount claimed 
on the voucher here involved is the remaining one-half thereof. 

It is, of course, well established that lands owned by the United 
States are not subject to taxation by a State or any political sub- 
division of a State. This rule applies with equal force in the case 
of special assessments for local improvements as well as in cases of 
a general tax against lands owned by the United States. See 27 Comp. 
Gen. 20, and cases cited in that decision. Hence, since it appears that 
the Government had, prior to the effective date of the special assess- 
ment, acquired the properties against which the amount here in- 
volved was levied, such properties were not subject to the special as- 
sessment and the collection of the tax could not have been enforced 
against the United States. Such being the case, there is no legal basis 
for the Government to reimburse the company the amount claimed 
on the subject voucher. 

Accordingly, certification of the voucher is not authorized. The 
voucher and related papers are returned herewith. 
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[B-87728] 


Pensions—Increases in Benefits—Retired Personnel Re- 
ceiving Benefits From the Policemen and Firemen’s Relief 
Fund, District of Columbia 


Retired personnel receiving retirement benefits from the policemen and firemen’s 
relief fund, District of Columbia, are entitled, by virtue of the pension equaliza- 
tion provisions of the act of February 17, 1923, to increase in pension benefits 
on account of the increase in pay authorized for active members of the service 
under the act of June 30, 1949, effective as of the first day of the first pay period 
after June 30, 1948; however, such increases in retirement benefits may not 
be granted for any period prior to the date of filing an application therefor, as 
required by the 1923 act. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, July 14, 1949: 


I have your letter of July 8, 1949, requesting decision upon several 
questions hereinafter set forth, relating to the effective date of in- 
creased pension benefits arising in connection with the enactment of 
Public Law 151, 8ist Congress, approved June 30, 1949, 63 Stat. 376, 
to retired personnel receiving relief from the policemen and firemen’s 
relief fund. The said act of June 30, 1949, provides, inter alia, for 
increases in compensation to certain employees of the municipal gov- 
ernment of the District of Columbia, including members of the Metro- 
politan Police, the United States Park Police, White House Police, 
and the Fire Department of the District of Columbia, which increases 
were made effective “as of the first day of the first pay period which 
began after June 30, 1948.” 

The questions presented in your letter are stated as follows: 


1. Whether the Act of June 30, 1949, can be construed so as to increase the 
pension benefits to retired members by not to exceed 50 per centum of the 
additional compensation to members of the Fire Department, Metropolitan 
Police Department, the United States Park Police and the White House Police 
Force, retroactively effective to July 1, 1948, the date on which the active members 
will receive the authorized increase. 

2. Whether the Commissioners of the District of Columbia may increase the 
retirement benefits on the new basic salary rate to the members of the depart- 
ments, effective July 1, 1948, by the issuance of a blanket order to that effect. 

8. Whether the Commissioners of the District of Columbia may now in- 
crease the retirement benefits on the new basic salary rate to the members of 
the departments by the issuance of a blanket order to that effect, effective 
July 1, 1949; and 

4, Whether said increase in benefit payments may be effective only from the 
date on which the individual members make application for the increase in 
accordance with the provisions of the Act of February 17, 1923. 


It is stated in your letter that the doubts in the matter arise because 
of the language contained in the so-called “Equalization Act” of 
February 17, 1923, 42 Stat. 1263, which provides, in effect, that all 
persons receiving relief from the policemen and firemen’s relief fund 
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(which included members of the services referred to in the questions, 
swpra) shall be entitled to all pension benefits resulting from any 
increase in pay that has been or may thereafter be granted by the 
Congress, with the express provision that “no arrears of pension shall 
be granted for any period prior to an application for an increase in 
pension under the provisions of this Act.” 

It is clear from a reading of the said act of June 30, 1949—pertaining 
as it does only to increases in compensation for active-duty status, 
as distinguished from a retired status—that no direct benefits accrue 
thereunder to retired personnel. Hence, any benefits which might 
accrue to retired personnel by virtue of the enactment of that statute 
accrue solely because of the provisions of, and subject to the limita- 
tions contained in, the said Equalization Act of 1923, supra. The 
last-mentioned act, as disclosed by the language thereof quoted above, 
specifically provides that arrears of pension shall not be granted for 
any period prior to an application for an increase in pension under 
that act. Consequently, the conclusion is inescapable that increases 
in retirement benefits, as provided by the said Equalization Act of 
1923, on account of the enactment of Public Law 151, supra, may not 
be granted for any period prior to the filing of an application thereof. 
In that connection, it would appear that the required application 
for increased retirement benefits is to be filed by the retired person 
himself, or by one authorized to act in his behalf. 

In the light of the foregoing, questions 1, 2, and 3 are answered in 
the negative, and question 4 is answered in the affirmative. 


CB-63107] 


Vehicles—Passenger-Carrying—Rental and Purchase Limi- 
tations 


Payments under a contract for the rental of passenger-carrying vehicles which 
provided that title to the vehicles would vest in the Government when the 
total rental paid equals the value thereof, and that, upon completion and termi- 
nation of the contract, the Government may purchase the vehicles by paying 
the difference between the stated value and the rentals theretofore paid, may 
not be in an amount in excess of the purchase price limitation fixed by statute, 
plus the cost of transportation. 21 Comp. Gen. 548, distinguished. 


Comptroller General Warren to Lt. Col. F. A. Ferguson, Depart- 
ment of the Army, July 15, 1949: 


There has been received by reference from the Office of the Chief 
of Engineers your letter of October 25, 1948, requesting review of 
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the action taken by the Audit Division of the General Accounting 
Office in withholding credit for payments to Grego Buick Company, 
under contract W-22-052-eng-1015, for rental and recapture of two 
Buick sedans of amounts which in the aggregate exceed the statutory 
limitation of $1,300 each on the purchase price of passenger-carrying 
vehicles. 

The contract provides generally for the hire to the Government 
of two new 1946-51 Buick sedans in consideration of payments of 
$220 per month each. The specifications attached to and made a 
part of the contract provide in article 11 for the vesting of title to 
the vehicles in the Government when and if the total rental paid 
to the contractor shall equal the stated value of the vehicles ($2,207.34 
each) and that, upon completion or termination of the contract, the 
Government may purchase the vehicles by paying the difference be- 
tween the stated value and the total rentals theretofore paid. 

The record indicates that a total of $4,414.68 was paid to the 
contractor and that exceptions in the total amount of $2,241.18 were 
stated against vouchers in the accounts of Captain K. E. MacLaughlin, 
and in the total amount of $1,682.51, against vouchers in your accounts. 
These exceptions were based upon the proposition that the amount 
allowable for each month’s rental for each vehicle could not exceed 
one-twelfth of the statutory limitation on the purchase price of such 
vehicle. However, although it is not definitely so stated in the record, 
it is assumed that the Government has retained possession of the 
vehicles and, on that basis, for reasons hereinafter set forth, there 
may be allowed of the rental paid for each vehicle only $1,300, plus 
the amount required for transportation. 

Section 5 of the act of July 16, 1914, 38 Stat. 508, provides that no 
appropriation in that or any other act shall be available for the pur- 
chase of any motor-propelled or horse-drawn passenger-carrying ve- 
hicle for the service of any of the executive departments or other 
Government establishments, or any branch of the Government service 
“unless specific authority is given therefor.” 

In a decision rendered January 19, 1915, 21 Comp. Dec. 462, it is 
stated : 

* * * While the act of July 16, 1914, supra, speaks in terms of the purchase 
of automobiles, yet to hold that an automobile may be hired by the month or by 
the year would be an evasion of the law and would nullify it, inasmuch as every- 


one who could not purchase a machine might accomplish the same purpose by 
hiring it. 


See, also, 21 td. 560. This construction of the statute has been ad- 
hered to in many decisions of this Office, such as 4 Comp. Gen. 836; 
14 id. 325, 16 td. 95. Further, the matter has been clarified by section 
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16 (a) of the act of August 2, 1946, 60 Stat. 810, which amended the 
1914 act to prohibit the expenditure of appropriate funds to “purchase 
or hire passenger motor vehicles” except as authorized therein. 

The War Department Civil Appropriation Act, 1947, approved May 
2, 1946, 60 Stat. 163, contains the appropriation charged with the ex- 
penditures here involved, “Flood control, Mississippi River and tribu- 
taries,” which provides for “the purchase in the fiscal year 1947 of not 
to exceed one hundred and sixteen motor-propelled passenger-carrying 
vehicles.” By section 202 of the act of March 28, 1946, 60 Stat. 79, 
the purchase price of motor-propelled passenger-carrying vehicles was 
limited to $1,050, which was increased to $1,300 by section 406 of the 
act of July 23, 1946, 60 Stat. 632, which amount shall be in addition to 
the amount required for transportation. 

It is stated in your letter that the only means of obtaining the needed 
equipment for use in inspection by the president, Mississippi River 
Commission, and the division engineer, Lower Mississippi Valley Di- 
vision, of very important flood control installations and construction 
projects was through rental of the equipment; that there was an acute 
shortage of automobiles available for purchase; that only one unre- 
sponsive bid was received to an invitation for bids to be opened July 8, 
1946; and that upon readvertising with a recaptured provision in the 
invitation only one bid was received which was accepted and contract 
W-22-052-eng-1015 was executed. 

It must be assumed that the shortage of passenger-carrying vehicles 
which existed in 1946 was known to the Congress when it considered 
the limitations to be placed on the purchase price of automobiles and 
that Congress knew, or should have been informed, of the need for 
automobiles by the Corps of Engineers when it made the provision 
for 116 passenger-carrying vehicles in the appropriation here involved. 

Be that as it may, this Office has the duty of deciding whether an 
appropriation is available for making payment on the basis of the 
record as presented. It may be stated that the question with which 
the accounting officers are concerned is not the apparent general merit 
of limitations on the expenditure of appropriated funds but whether 
an individual payment or a series of payments is within such limita- 
tion since it is for the Congress to say how and on what conditions 
public money shall be spent. Cf. 18 Comp. Gen. 285. 

Therefore, since the evasion of the statutory limitation on the pur- 
chase price of passenger-carrying vehicles by rental of such vehicles 
was prohibited by rule of the accounting officers prior to August 2, 
1946, and by statute thereafter, it must be held that the appropriation 
is not available for payments under the cited contract in excess of the 
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statutory limitation of $1,300 for each vehicle, plus the cost of 
transportation. 

The exceptions, therefore, will be restated to withhold credit for 
all payments made after payments with respect to each vehicle 
amounted to $1,300, subject to adjustment upon receipt of information 
as to the cost of the transportation of each vehicle. 

With reference to the rule enunciated in 21 Comp. Gen. 548, that 
in the exercise of the recapture provision in a rental agreement under 
a cost-plus-a-fixed-fee contract it is not required that rentals previously 
paid by the contractor be considered as part of the purchase price, it 
may be stated that this decision has no application to a situation such 
as exists here where the rental, as such, is unauthorized. Furthermore, 
the rental paid in that case did not exceed the statutory limitation on 
the purchase price of automobiles. 


[B-87252] 


Compensation—Discharges, Suspensions, Etc.—Depart- 
ment of Medicine and Surgery Employees 


In the absence of any provision in the act of January 3, 1946, establishing a 
Department of Medicine and Surgery in the Veterans Administration, that 
may be construed as specifically authorizing the payment of compensation to 
employees for periods during which they are in a non-duty status, there is no 
authority to provide by regulation—containing language similar to the “back 
pay” provisions of the act of June 10, 1948—for the payment of compensation 
to employees appointed under section 4 (a) of the 1946 act for periods of 
removal or suspension from duty without pay upon their restoration to duty 
after findings that such removals were unjustified or unauthorized. 


Comptroller General Warren to the Administrator of Veterans Af- 
fairs, July 15, 1949: 


Reference is made to your letter of June 15, 1949, presenting for 
decision a question as to whether the Veterans Administration may 
authorize by regulation the payment of compensation to medical, 
dental, or nursing personnel appointed under the provisions of sec- 
tion 4 (a) of the act of January 3, 1946, 59 Stat. 675, for periods of 
removal or suspension from duty without pay, upon their restoration 
to duty after findings that such removals or suspensions were un- 
justified or unauthorized. 

The proposed regulation, which is quoted in your letter, follows 
substantially the provisions of section 6 (b) (1) of Public Law 623, 
approved June 10, 1948, 62 Stat. 355, 
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The well-settled rule of accounting officers of the Government with 
respect to the payment of compensation as proposed in the tentative 
regulation is that, in the absence of specific statutory authority, such 
compensation may not be paid. The rule is based upon the view that 
the right of an employee to pay depends upon his being in a duty 
status, that is, in actual performance of service or on authorized leave 
of absence with pay, suspension or removal from duty, of course, 
placing him in a non-duty status. While the validity of the rule has 
been recognized by the Congress (see legislative history of Public Law 
623, supra), that body has enacted remedial legislation with respect 
to certain classes of employees where the application of the rule 
has worked inequities. 

The answer to the question raised by your letter would depend, 
therefore, upon whether the language of the act of January 3, 1946, 
supra, expressly or by reasonable implication specifically authorizes 
payment of compensation as proposed. The powers granted to the 
Administrator and the Chief Medical Director by the said act un- 
questionably are very broad. However, a careful reading of the 
statute fails to disclose any language that may be construed as speci- 
fically authorizing payment of compensation to employees for periods 
during which they are in a non-duty status. 

While, as suggested by your letter, the purpose sought to be ac- 
complished by the proposed regulation appears to be in accord with 
recent developments in administrative and legislative thinking, I 
am constrained, in view of the long-standing rule and the absence of 
language in the law susceptible of a construction favorable to your 
request, to hold that the payment of compensation as proposed is 
unauthorized. 


[B-85545] 


Additional Compensation and Allowances for Foreign Duty 


The foreign post differential prescribed by Executive Order No. 10000, issued 
pursuant to section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, upon the basis of conditions of environment substantially different 
from those in the United States concurrently may be paid with a living quarters 
allowance and cost-of-living allowance prescribed by Bxecutive Order No. 10011, 
under authority of section 204 of the act, without violating the prohibition 
in section 207 against the payment of additional compensation based on living 
costs substantially higher than those in the United States to any person who 
also is eligible to receive a cost-of-living allowance under section 204. 
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Payments of the foreign post differential prescribed by Executive Order No. 
10000, issued pursuant to section 207 of the Independent Offices Appropriation 
Act, 1949, as amended, are to be regarded as compensation and as not subject to 
the $10,330 maximum salary limitation; likewise, the living quarters allowance 
and cost-of-living allowance payable under section 204 of said act and Executive 
Order No. 10011, being allowances, are not for consideration in maximum salary 
rate determinations. 


Acting Comptroller General Yates to the Secretary of the Treasury, 
July 18, 1949: 


Reference is made to your letter of April 11, 1949, requesting a 
decision as to whether two employees of the Treasury Department 
who hold positions covered by the Classification Act of 1923, as 
amended, and who are stationed in Manila, Philippine Islands, may 
receive concurrently, in addition to their regular compensation, the 
foreign post differential prescribed in accordance with section 102 of 
Executive Order No. 10000, September 16, 1948, promulgated pur- 
suant to section 207 of the Independent Offices Appropriation Act, 
1949, approved April 20, 1948, 62 Stat. 176, 194, as amended by section 
104 of the Supplemental Independent Offices Appropriation Act, 1949, 
approved June 30, 1948, 62 Stat. 1196, 1205, and living quarters allow- 
ances and cost-of-living allowances (post allowances with or without 
family) prescribed in accordance with Executive Order No. 10011, 
October 22, 1948, issued pursuant to section 204 of the Independent 
Offices Appropriation Act, 1949, supra, and other authority of law. 
A further question is presented in your letter as to whether payments 
for the said foreign post differential, quarters allowances and living 
cost allowances are subject to the maximum rate limitation—$10,330 
per annum—applicable to Classification Act positions. 

While the specific cause for doubt which prompted the submission 
of the first question is not entirely clear from your letter, it is as- 
sumed that such doubt arises by reason of the second proviso in 
section 207 of the Independent Offices Appropriation Act, 1949, as 
amended by section 104 of the Supplemental Independent Offices 
Appropriation Act, 1949, as follows: 

* * * Provided further, That no additional compensation based on living 
costs substantially higher than in the District of Columbia shall be paid under 
this section to any person who is entitled to receive a cost-of-living allowance 
under section 901 (2) of the Foreign Service Act of 1946 or section 204 of 
this: Act,% °° 4. 

The effect of said proviso merely is to prohibit the payment of ad- 
ditional compensation based upon living costs in those cases where 
the employees involved also are eligible for cost-of-living allowances 
under section 204 of the said act, or under section 901 (2) of the 
Foreign Service Act of 1946, 60 Stat. 1026. However, payment of 
additional compensation under section 207 is authorized not only 
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upon the basis of living costs substantially higher than in the District 
of Columbia but also upon the basis of conditions of environment 
which differ substantially from conditions of environment in the 
United States and warrant additional compensation as a recruitment 
incentive. Since the foreign post differential prescribed in Executive 
Order 10000 is founded upon the latter, basis—conditions of environ- 
ment substantially different from environment in the United States— 
the payment of such differential concurrently with the allowances 
otherwise payable under section 204, supra, is not prohibited under 
the proviso quoted above. There is perceived no other basis upon 
which this Office would be required to object in proper cases to the 
payment of the foreign post differential and the allowances in 
question. 

The latter question presented in your letter best may be answered 
by pointing out that, while payments under section 207, supra, prop- 
erly are to be regarded as compensation, payments under section 
204, supra, are allowances as distinguished from compensation and, 
consequently, are not for consideration in maximum salary rate de- 
terminations. Compare 28 Comp. Gen. 465, 467. And even insofar 
as your question pertains to the foreign post differential paid under 
the authority of said section 207, it is answered in the negative for 
the reasons fully set forth in decision dated March 10, 1949, to the 
Secretary of the Interior, B-83590, 28 Comp. Gen. 506, as amplified 
by unpublished decision dated April 4, 1949, B-83850. 


(B-87711] 


Fees—Naturalization—Refunds 


A petitioner for naturalization who filed his petition within 10 years of making 
his declaration of intention as prescribed by section 322 (a) of the Nationality 
Act of 1940, but whose petition was not heard until after said section was 
amended by the act of June 25, 1948, which changed such allowable filing period 
to 7 years, thereby not entitling him under the law in effect at the time of hear- 
ing to a certificate of naturalization because of a lapse of more than 7 years in 
filing his petition after declaration of intention, is not entitled to refund of 
the fee paid for initiating such proceedings, the collection of which was valid at 
the time the petition was received and filed. 


Comptroller General Warren to C. E. Waller, Department of Jus- 
tice, July 18, 1949: 


Reference is made-to your letter of July 6, 1949, file No. A-4306763, 
with enclosures, requesting advice as to whether you properly may 
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certify for payment a voucher, transmitted therewith, in favor of the 
Clerk of the United States District Court, Brooklyn, New York, for 
refund of $8 fee received in his office for the filing of a petition for 
naturalization, which petition was denied by reason of a change in the 
law between the time of filing and the time of final hearing. 

It appears that the petition in the case involved was filed on May 
6, 1948, on which date section 332 (a) of the Nationality Act of 1940, 
54 Stat. 1154, provided for the filing of such petitions not less than two 
nor more than ten years after the making of a declaration of intention. 
Petitioner’s declaration was dated October 23, 1939. By act of June 
25, 1948, Public Law 783, 80th Congress, 62 Stat. 1026, the word “ten” 
was changed to “seven.” On that date the petition in question had not 
been heard, but on May 26, 1949, it was denied by the District Judge 
upon the ground that it had been filed more than seven years after 
the petitioner’s declaration of intention and that the law in force at 
the time of final hearing was controlling. 

The fee in question is prescribed by section 342 (a) (2), as amended 
by act of September 28, 1944, 58 Stat. 755, for making, filing, and 
docketing a petition for naturalization. While it also covers final 
hearing and the issuance of a certificate of naturalization, if author- 
ized, there is no basis for allocation of the single fee among these 
several services. See 10 Comp. Gen. 240. 

In 15 Comp. Gen. 38 there was thoroughly considered the propriety 
of refunds of fees where, by change of administrative interpretation 
of law, the relief sought by the applications in connection with which 
the fees were paid could no longer be granted. The conclusion there 
reached reaffirmed and reinforced the previously established rule of 
this Office that fees required for the initiation of proceedings pro- 
vided for by law may be refunded only in cases where the non-entitle- 
ment of the applicant to the action sought is, or should be, known to 
the officer or agent receiving the fee at the time of the application. 
The following quotation from that decision, which has not been 
departed from, is decisive of the question submitted by you: 

* * * The service or privilege for which the fee is required by law to be col- 
lected is rendered or received at the time the application is filed if it was proper 
- and lawful to receive and file the application, that is, if there was nothing appear- 

ing on its face to place the Government on notice that it should not be received and 
filed. A subsequent discovery of a hidden defect, or a subsequent change in the 
law, or in the administrative interpretation of existing law, making it necessary 
to reject the application, or discontinuing the right or privilege of filing such 
applications, could have no retroactive effect to invalidate the collection of the 
fees for receiving and filing applications valid at the time they were received and 


filed, and refund of the fees under such circumstances is not authorized. See, 
generally, 4 Comp. Gen. 81; 5 id. 306; id. 879. 


You are accordingly advised that the fees collected in this and 
similar cases before you may not be refunded, and the subject voucher, 
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which will be retained here together with the other enclosures, may 
not be certified. 


CB-83635] 


Officers and Employees—Suspension or Removal—Resto- 
ration 


The term “classified civil service” as used in section 6 (a) of the act of August 
24, 1912, as amended by the act of June 10, 1948, respecting the removal or sus- 
pension without pay of persons in the classified service, has reference to em- 
ployees who have a competitive status and who also are occupying positions in 
the competitive service, and, therefore, non-veteran employees who are restored 
to duty after a period of unjustified removal or suspension are entitled, under 
section 6 (b) (1) of the act, to compensation for such period, provided the 
employees were occupying positions in the competitive service at the time of 
removal. 


Persons who were serving under temporary appointments at the time of their 
removal or suspension from duty without pay are not to be regarded as in the 
“classified civil service” within the meaning of section 6 (a) of the act of August 
24, 1912, as amended by the act of June 10, 1948, so as to be entitled upon res- 
toration to duty to compensation for the periods of unjustified removal or 
suspension under section 6 (b) (1) of the act. 


War service indefinite employees who are restored to duty after a period of 
unjustified removal or suspension from duty without pay are entitled, by virtue 
of their status in the “classified civil service,’ to compensation for such period 
pursuant to the “back pay” provisions of section 6 (b) (1) of the act of August 
24, 1912, as added by the act of June 10, 1948, provided at the time of removal 
they had a competitive status and occupied a position in the competitive service. 


Employees who were discharged, suspended, or furloughed without pay under 
section 14 of the Veterans’ Preference Act of 1944, as amended, and who were 
reinstated or restored to duty on the ground that such actions were unjustified 
are entitled to the benefits of the “back pay” provisions of section 6 (b) (2) 
of the act of August 24, 1912, as added by the act of June 10, 1948, regardless of 
whether the employees occupied positions in the competitive or excepted service 
or whether they ever acquired a competitive civil service status. 


Employees who are “reinstated or restored to duty” after a period of unjustified 
removal or suspension are entitled to the benefits of the “back pay” provisions 
of section 6 (b) of the act of August 24, 1912, as amended by the act of June 10, 
1948, regardless of the nature of the position to which reinstated or restored. 


An employee not within the purview of section 6 of the act of August 24, 1912, 
as amended by the act of June 10, 1948, respecting the removal or suspension 
without pay of persons in the classified service, who is restored to duty upon 
a finding that his removal was unjustified is entitled, under section 30.411 (b) 
of the Annual and Sick Leave Regulations, to any sick leave which remained 
to his credit upon separation. 


Acting Comptroller General Yates to the Secretary of the Navy, 
July 19, 1949: 


There has been considered your letter of February 9, 1949, request- 
ing a decision upon several questions hereinafter set forth involving 
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the application of the act of June 10, 1948, 62 Stat. 354, 355 (Public 
Law 623), which amended the act of August 24, 1912, 5 U. S. C. 652, to 
read as follows: 


Sec. 6. (a) No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such cause as will 
promote the efficiency of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is sought shall (1) have 
notice of the same and of any charges preferred against him; (2) be furnished 
with a copy of such charges; (3) be allowed a reasonable time for filing a written 
answer to such charges, with affidavits; and (4) be furnished at the earliest 
practicable date with a written decision on such answer. No examinaiton of 
witnesses nor any trial or hearing shall be required except in the discretion of 
the officer or employee directing the removal or suspension without pay. Copies 
of the charges, the notice of hearing, the answer, the reasons for removal or 
suspension without pay, and the order of removal or suspension without pay shall 
be made a part of the records of the proper department or agency, as shall also 
the reasons for reduction in grade or compensation; and copies of the same shall 
be furnished, upon request, to the person affected and to the Civil Service Com- 
mission. This subsection shall apply to a person within the purview of section 
14 of the Veterans’ Preference Act of 1944, as amended, only if he so elects. 

(b) (1) Any person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an adverse 
decision on the answer, is reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwarranted, shall be paid com- 
pensation at the rate received on the date of such removal or suspension, for 
the period for which he received no compensation with respect to the position 
from which he was removed or suspended, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
the accumulation of leave be deemed to have rendered service during such period. 
A decision with respect to any appeal to proper authority under this paragraph 
shall be made at the earliest practicable date. 

(2) Any person who is discharged, suspended, or furloughed without pay, under 
section 14 of the Veterans’ Preference Act of 1944, as amended, who, after 
answering the reasons advanced for such discharge, suspension, or furlough or 
after an appeal to the Civil Service Commission, as provided under such section, 
is reinstated or restored to duty on the ground that such discharge, suspension, 
or furlough was unjustified or unwarranted, shall be paid compensation at the 
rate received on the date of such discharge, suspension, or furlough for the 
period for which he received no compensation with respect to the position from 
which he was discharged, suspended, or furloughed, less any amounts earned by 
him through other employment during such period, and shall for all purposes 
except the accumulation of leave be deemed to have rendered 1 service during 
such period.” (Italics supplied.) 


The questions presented in your letter are stated as follows: 


(1) In cases of non-veteran employees who are restored after removal or 
suspension has been found to be unjustified or unwarranted, are the “back pay” 
provisions of the act of June 10, 1948, supra, contingent upon a finding that the 
employee had at some previous date acquired a “competitive civil service status”? 

(2) If the answer to (1) is in the affirmative, would it apply 

(a) If at time of separation the non-veteran employee was serving under a 
war service or temporary appointment in a position in the “competitive service”? 

(6) If at time of separation the non-veteran employee was serving under an 
excepted appointment in a position excepted from the competitive requirements? 

(3) With respect to employees entitled to the benefits of the provisions of 
Section 14 of the Veterans’ Preference Act of 1944, as amended (5 U. 8. C. 863), 
does the “back pay” provision of the act of June 10, 1948, apply to persons 
occupying positions in both the “competitive” and “excepted” services whether 
or not they ever acquired a competitive civil service status? 
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(4) Is reinstatement or restoration required to be effected to the position 
from ye separated in order that the “back pay” provisions of the law may 
apply 

(5) Is it now held, in light of the provisions of the act of June 10, 1948, that 
an employee not covered by the provisions of the act, but who is restored upon 
a finding that removal was unjustified or unwarranted, must forfeit the sick 
leave accrued at time of separation? 


It is assumed that the first two questions relate to removals or sus- 
pensions of non-veteran employees under section 6 (a) of the above- 
quoted act and do not include removals or suspensions because of re- 
ductions in force, the latter situation being the subject of separate 
treatment in the said act. In order to arrive at the meaning of the 
term “classified civil service,” as that term is used in section 6 (a) of 
the act of August 24, 1912, as amended, there are for consideration 
the act of March 27, 1922, 42 Stat. 470, and the Rules and Regulations 
of the Civil Service Commission. The act of March 27, 1922, as codi- 
fied, 5 U. S. C. 679, provides, as follows: 


The expression “classified civil service” as the same occurs in acts of Congress 
shall, unless otherwise provided, be construed to include all persons who have been 
or may be given a competitive status in the classified civil service, with or without 
competitive examination, by legislative enactment, or under the civil service 
rules promulgated by the President, or by Executive orders covering groups of 
employees with their positions into the competitive classified service or author- 
izing the appointment of individuals to positions within such service. [Italics 
supplied. ] 


Section 1.1 of Part 1 of the Rules and Regulations of the Civil 
Service Commission (Ch. Z1-207 of the Federal Personnel Manual) 
provides as follows: 


Sec. 1.1 Positions and employees affected by these Rules. (a) These Rules 
shall apply to all positions in the competitive service. As used in these Rules, 
the Words “competitive service” shall have the same meaning as the words 
“classified service,’ or “classified (competitive) service,” or “classified civil 
service” as defined in existing statutes and Executive orders, The competitive 
service shall include all civilian positions in the executive branch of the Gov- 
ernment unless specifically excepted therefrom under statute or Executive order, 
and all positions in the legislative and judicial branches of the Federal Govern- 
ment and in the Government of the District of Columbia which are specifically 
made subject thereto by statute. Whenever there is a doubt the Commission 
shall determine whether a position is in the competitive service. 

(b) Persons occupying such position shall be considered as being in the com- 
petitive service when they have a competitive status. A competitive status shall 
mean a status which permits a person to be promoted, transferred, reassigned, 
and reinstated to positions in the competitive service without competitive exam- 
ination, subject to the conditions prescribed by the Civil Service Rules and Regu- 
lations for such non-competitive actions. A competitive status shall be acquired 
by probational appointment through competitive examination, or may be granted 
by statute, Executive order, or the Civil Service Rules. 


While primarily it is the responsibility of the Civil Service Com- 
mission to determine whether a particular position is in the competitive 
service or whether an employee has a competitive status, it is evident 
from the foregoing statutes and regulations that, if an employee is 
to be regarded as being in the “classified civil service,” he not only must 
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have a competitive status but he also must be occupying a position in 
the competitive service. Hence, the meaning of the term “classified 
civil service” being applicable to sections 6 (a) and 6 (b) (1) of the act 
of August 24, 1912, as amended, it follows that your first question is 
for answering in the affirmative, assuming, of course, that the employee 
referred to therein was occupying a competitive position at the time 
of his removal. 

Referring to question (2) (a), the Civil Service regulations pre- 
sumably do not regard persons serving under temporary appointments 
as in the competitive service (classified civil service). See sections 
9.101 and 9.104 of Part 9 of the Rules and Regulations of the Civil 
Service Commission. As to employees serving under war service 
appointments, section 9.102 of the Commission’s regulations indicates 
that no distinction should be made between permanent employees and 
war service indefinite employees in the competitive service. Accord- 
ingly, it may be concluded that temporary employees are not subject 
to the provisions of sections 6 (a) and 6 (b) (1) of the act of August 
24, 1912, as amended, and that the applicability thereof to war service 
appointees would depend upon whether, at the time of removal, they 
have a competitive status and occupy a position in the competitive 
service. 

With respect to question (2) (b), it is for noting that under section 
9.102 of the Commission’s regulations referred to above, certain posi- 
tions excepted from the competitive service but occupied by employees 
with a competitive status are included in the same category as em- 
ployees in the “competitive service” so far as removal or suspension 
procedure is concerned. However, it is not believed that the Commis- 
sion intended by that regulation—nor does it appear that the Commis- 
sion’s authority is that extensive—to bring excepted employees within 
the provisions of sections 6 (a) and 6 (b) (1) of the act of August 24, 
1912, as amended, those provisions being applicable only to employees 
in the “classified civil service” (competitive service). Rather, it is 
believed that the regulation merely intends that the same procedures 
for removal or suspension set forth in said statute be followed in the 
removal or suspension of persons holding certain classes of excepted 
positions. Specifically, therefore, question (2) (b) is answered in 
the negative. See the answer to question (1). 

In regard to question No. 3, the provisions of section 6 (b) (2) of the 
act of August 24, 1912, as amended, specifically are made applicable to 
any employee restored to duty under section 14 of the Veterans’ Pref- 
erence Act of 1944, 58 Stat. 390, as amended. Hence, the provisions 
of the latter statute would govern in determining whether an employee 
is entitled to the “back pay” provided by section 6 (b) (2) of the first 








& 


rit 








ye 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 33 


statute. In that connection, the Civil Service Commission has issued 
regulations pursuant to sections 11 and 14 of the Veterans’ Preference 
Act of 1944, 58 Stat. 390, as amended, concerning appeals to the Com- 
mission from adverse decisions of administrative officers, which regula- 
tions set forth the employees covered thereby in accordance with the 
statute. The regulation (section 22.1 of Part 22) which answers the 
question here involved provides, in pertinent part, as follows: 

Employees affected are permanent and indefinite preference eligible employees 
who have completed a probationary or trial period in positions under Civil Service 
Rules or War Service Regulations, or one year of current continuous employment 
in positions excepted from the competitive service, in the service of any estab- 
lishment, agency, bureau, administration, project or department created by acts 
of Congress or Presidential order or in the service of the District of Columbia. 
The regulations in this part are not applicable to employees serving probationary 
or trial periods or to employees under the legislative or judicial branches of the 
Government, and employees who were appointed to any positions required to 
be confirmed by, or made with, the advice and consent of the United States Senate, 


other than postmasters in offices of the first, second, and third classes. [Italics 
supplied.] 


With respect to your fourth question, it may be stated that the 
so-called “back pay” provisions of the act of August 24, 1912, as 
amended, expressly are made applicable to employees who are “re- 
instated or restored to duty.” Hence, the fact that an employee is 
reinstated or restored to duty under the conditions set forth in the 
said statute—regardless of the nature of the position to which re- 
instated or restored—is sufficient to entitle the employee to the benefits 
of the pay provisions of the statute. Accordingly, this question is 
answered in the negative. 

With respect to your fifth question, you are advised that section 
80.411 (b) of the current Annual and Sick Leave Regulations 


provides: 
Any permanent employee who is or has been restored to a position as a result 
of appeal under section 14 of the Veterans’ Preference Act of 1944, or as a 


result of formal appeal under any other authority or procedure, shall be entitled 
to any annual or sick leave which remained to his credit upon separation. 


Your question is answered accordingly. 


[B-87724] 


District of Columbia Employees—Compensation Increases 
Under Act of July 6, 1949 


Under sections 2 (a) and (6) of the act of July 6, 1949—authorizing the pay- 
ment of additional compensation to District of Columbia government employees 
at the rate of $330 per annum—which, in effect, place such employees in the 
same pay status beginning with the first pay period after June 30, 1948, in 
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which they would have been placed had the $330 increase not been suspended 
by section 304 of the act of July 3, 1948, employees who transfered to the 
District of Columbia government from the Federal Government at the highest 
salary rates attained in former positions should have their salary rates adjusted 
from the date of transfer to the rates payable had the $330 increase originally 
been authorized at the time of transfer. 


Employees who were employed in or under the municipal government of the 
District of Columbia on the date of enactment of the act of July 6, 1949, are 
entitled to the additional compensation provided therein for all periods of 
actual service rendered by them beginning with the first pay period after June 
30, 1948, irrespective of whether they had been separated by reduction in 
force or by transfer and subsequently reemployed or rehired during a period 
prior to July 6, 1949. 


Under the act of July 6, 1949, authorizing the payment of additional compensa- 
tion to District of Columbia government employees as of the first day of the 
first pay period after June 30, 1948, an employee who was separated by reduction 
in force and reemployed subsequent to June 30, 1948, but prior to July 6, 
1949, is not entitled to any increase or adjustment in the lump sum paid for 
leave upon separation in order that such additional compensation might be 
reflected in the lump-sum payment. 
























































Acting Comptroller General Yates to the Chairman, District Unem- 
ployment Compensation Board, July 19, 1949: 


By undated letter, received here July 8, 1949, the Director of the 
Board requests decision with respect to proper application of section 
2 of the act of July 6, 1949, Public Law 160, in the case of four 
employees, as follows: 














1. Employee “A”—An employee of the Veterans Administration in the third 
step of grade CAF-11 at $5733.60 transferred to this agency on March 21, 1949, 
on the assumption that her salary could be fixed on the basis of the highest 
salary attained in any prior government position (see decision of November 
27, 1946, B-61181, 26 Comp. Gen. 368). She was employed in the fourth step 
of CAF-11 at $5654.40. Now that legislation has been enacted to pay the $330.00 
retroactively should “A’s” salary be increased to $5984.40, the fourth step of 
CAF-11 or $5733.60, the third step of CAF-11? 

2. Employee “B”—An employee of U. S. E. S. in the second step of CAF-3 
at $2573.52 transferred to this agency on November 22, 1948, and was appointed 
in the third step of CAF-4 at $2544.48, for the same reason as employee in 
question 1. Now that the $330.00 retroactive pay raise has passed, should his 
salary be increased to $2724.00, the bottom of CAF-4 or to $2874.48, the third 
step of CAF-4? 

3. Employee “C”—was employed by this agency prior to July 1, 1948. On 
August 4, 1948, she was separated in a reduction in force and was paid a lump 
sum for terminal leave. Employee was re-employed on September 21, 1948, 
and refunded the unused portion of leave. Is this employee entitled to the 
$330.00 increase for the period in which she was on terminal leave and for 
the time prior to her re-employment? 

4. Employee “D”—was an employee of this Board prior to July 1, 1948, and 
was separated by transfer on August 24, 1948. He was rehired by transfer 
on October 4, 1948. Is he eligible for the $330.00 increase on both periods of 
employment or from his last entrance on duty, October 4, 1948? 


Section 2 (a) and (b) of the act of July 6, 1949, Public Law 160, 
63 Stat. 408, provides: 
(a) The additional compensation provided by the Postal Rate Revision and 


Federal Employees Salary Act of 1948 to which employees in or under the 
municipal government of the District of Columbia are entitled, as of the 
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effective date of the District of Columbia Revenue Act of 1949, shall commence 
as of the first day of the first pay period which began after June 30, 1948. 

(b) No additional compensation shall be payable by reason of the enactment 
of this section in the case of any person who is not an employee in or under 
the municipal government of the District of Columbia on the date of enactment 
of this Act. 


Sections 301, 304, and 305 of the act of July 3, 1948, Public Law 
900, 62 Stat. 1267, 1268, provide: 

Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 
3, 4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional 
compensation at the rate of $330 per annum; Provided, That any employee 
paid on an hourly or part-time basis shall receive additional compensation 
at the rate of 20 cents per hour. 

= + * * . o 


Sec. 304. The provisions of this Act granting an increase in compensation to 
employees of the United States and of the District of Columbia shall not apply 
to any employee in or under the municipal government of the District of 
Columbia prior to the time that legislation providing adequate revenues to 
meet the obligation in the District of Columbia is enacted by the Congress and 
becomes effective. 

Sec. 305. This title shall take effect on the first day of the first pay period 
which begins after June 30, 1948. 


The effect of section 2 (a) and (b) of Public Law 160, generally, 
is to place all employees affected thereby in the same pay status 
beginning with the first pay period after June 30, 1948, in which 
they would have been placed had the $330 increase not been suspended 
by section 304 of Public Law 900. Accordingly, while, upon their 
transfers, it was proper at the time to grant employees “A” and “B” 
salary rates not exceeding the highest salary rates received by them 
in their former positions (26 Comp. Gen. 368), such salary rates 
now are for correction and assignment to the salary rates which 
would have been proper had the increase of $330 originally been 
payable to the involved employees at the time of transfer. Accord- 
ingly, employee “A” should have her salary adjusted to the rate of 
$5,733.60 from the date of her transfer to your board. Likewise, 
employee “B” should be given the salary rate of $2,724, the bottom 
salary rate in CAF-4, from the date of his transfer to your board. 

As the only conditions imposed by Public Law 160 upon the retro- 
active increases so granted is that the employee must be an employee 
in or under the municipal government of the District of Columbia 
on the date of the enactment of that act, that is, on July 6, 1949, 
it follows that employees “C” and “D” are entitled to the increased 
compensation for all periods of actual service rendered by them with 
your Board beginning with the first pay period after June 30, 1948. 

However, no increase or adjustment is authorized in the lump-sum 
payment for the annual leave to employee “C”, as the lump-sum 
leave act of December 21, 1944, authorized payment for accrued annual 
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leave to the employee’s credit upon separation to “equal the compen- 
sation that such employee would have received had he remained in 
the service until the expiration of the period of such annual or vacation 
leave.” This has been construed by this Office as meaning payment 
at the rate of compensation computed in accordance with the laws 
or regulations which had been enacted or promulgated, that is, in 
being, at the time of an employee’s separation from the service. 26 
Comp. Gen. 102; 27 id. 330. Accordingly, as there was no law author- 
izing the $330 increase at the time employee “C” was separated from 
the service, no increased payment for such lump-sum leave now is 
authorized. 


[B-86077 





Contracts—Federal Supply Schedule—Authority of Gov- 
ernment To Cancel Orders and Enter Into Settlement Agree- 
ments 


When the public interest so requires, the Government may terminate or cancel 
any orders placed against a Federal Supply Schedule contract, and agree with 
the contractor upon an amount to compensate it for any expenses incurred as 
a result of the cancellation, notwithstanding the fact that the contract did not 
provide for termination at the option or for the convenience of the Government, 
but specifically provided that any orders placed thereunder would not be subject 
to cancellation. 


Acting Comptroller General Yates to Lt. Col. Roy W. Bartlett, De- 
partment of the Army, July 21, 1949: 


There has been received by reference from the Office of the Chief of 
Finance your letter of March 21, 1949, with enclosures, transmitting 
two vouchers, each in the amount of $440, in favor of Truck and Coach 
Division, GMC, with the request that an advance decision be rendered 
as to whether payment thereon is authorized. 

It appears that the Detroit Arsenal, Centerline, Michigan, on May 
28, 1947, issued delivery Order 20-089-U47-700 and on June 27, 1947, 
issued Delivery Order 20-089-W47-22 against Federal Supply Sched- 
ule contract No. TPS-76724 with the General Motors Corporation, 
GMC Truck and Coach Division. Each of these delivery orders called 
for the delivery of 275 pieces of manufacturer’s part No. G. M. 2111434, 
radiator cores. Thereafter, it was determined by the Government that 
the radiator cores were no longer needed and the contractor was noti- 
fied by letter dated May 10, 1948, to effect the termination of the 
total quantity of radiator cores called for in the two delivery orders. 
Upon receipt of the notice of termination, the contractor notified its 
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subcontractor, the Modine Manufacturing Company, to cancel the 
production of the items. As a result of the cancellation, the subcon- 
tractor incurred a cost of $880 and submitted an invoice in that 
amount to the contractor, which was paid by the contractor after it 
determined that the amount was fair and reasonable. The instant vou- 
chers cover the contractor’s claim for reimbursement of the amount 
thus paid. 

In memorandum dated March 21, 1949, the ordering officer states 
that the Federal Supply Schedule contract against which the delivery 
orders were issued did not provide for termination at the option of or 
for the convenience of the Government and, in fact, specifically pro- 
vided that any orders placed thereunder would not be subject to can- 
cellation; that while the radiator cores involved appeared as a stand- 
ard commercial part in the contractor’s price lists in 1943 and 1946, this 
appearance was in error; that such item is neither a standard com- 
mercial part nor is it an “off the shelf” article normally stocked in 
substantial quantities by the contractor ; and that the contractor would 
not have an opportunity to dispose of such product elsewhere. It is 
stated further that the sum of $880 will be accepted by the contractor 
in complete and final settlement of all claims arising out of and inci- 
dent to the cancellation of the items. 

It is well settled that, when the public interest requires such action, 
the Government may terminate a contract notwithstanding the fact 
that the contract does not provide for the termination thereof. See, 
generally, 18 Comp. Gen. 826, and cases there cited. It necessarily 
follows, therefore, that the Government may also terminate or can- 
cel any orders placed against a Federal Supply Schedule contract 
when such action is determined to be in the best interests of the Gov- 
ernment and, in that event, the Government may agree with the con- 
tractor upon an amount to compensate the contractor for expenses 
incurred as a result of the cancellation. 

With respect to the amount agreed upon in the instant case, it would 
seem that, generally the cancellation of an order for a standard 
commercial vehicle part listed in a catalog would not result in any 
substantial loss or damage to the contractor. However, in the present 
case, since it has been administratively determined that the radiator 
cores are not standard parts normally stocked by the contractor and 
that the amount claimed represents an equitable adjustment for the 
cancellation of the orders, this Office perceives no objection to the 
proposed payment. 

Accordingly, the vouchers, together with the supporting papers, are 
returned herewith, and you are advised that payment thereon is 
authorized, if otherwise correct. 
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[B-86965] 


Mileage—Travel by Privately Owned Automobile—De- 
pendents—Travel Separate and Apart From Employee 


Where change of station orders authorized reimbursement of the transportation 
expenses of a transferred employee’s immediate family and provided for the 
allowance of mileage for travel by privately owned automobile, but did not 
authorize such travel separate and apart from the employee, the travel authori- 
zation may, in view of the administrative intention that mileage would be 
payable for dependents when travel is separate and apart from the employee, 
be deemed sufficient to authorize the allowance of mileage for such dependent 
travel in an amount not to exceed the constructive cost of rail travel from the 
old to the new station. 28 Comp. Gen. 586, distinguished. 


Acting Comptroller General Yates to the Attorney General, 
July 21, 1949: 


Reference is made to your letter of June 9, 1949, requesting a de- 
cision as to the propriety of paying mileage to an employee of the 
Federal Bureau of Investigation for travel of dependents by privately 
owned automobile from Chicago, Illinois, to Birmingham, Alabama, 
under the facts and circumstances hereinafter set forth. You advise 
that action also is being withheld on similar cases to the one submitted 
pending receipt of the requested decision. 

It appears from the information presented that the permanent duty 
station of the employee concerned was changed from Washington, 
D. C., to Birmingham, Alabama, effective upon the employee’s arrival 
at Birmingham, in accordance with change of station orders dated 
January 12,1949. Also, it appears that the employee left Washington 
on February 2, 1949, and proceeded to Chicago, Illinois, in an annual 
leave status and that thereafter he traveled from Chicago to Birming- 
ham direct, arriving in Birmingham on February. 13, 1949. Because 
of the housing shortage in Birmingham, the employee’s family, con- 
sisting of wife and minor child, age six and one-half years, did not 
accompany him at that time. Subsequently, the employee proceeded 
to Chicago in a leave status and returned to Birmingham with his 
family, traveling by privately owned automobile. He claims mileage 
in the amount of $33.75 on account of transportation of his family 
by privately owned automobile from Chicago to Birmingham. 

The orders dated January 12, 1949, pursuant to which the travel 
involved was performed provided in pertinent part as follows: 


This change is made for official reasons and not primarily for your con- 
venience or benefit, or at your request. You will be allowed your necessary 
expenses of transportation and a per diem in lieu of subsistence of $6.00 in con- 
nection therewith, such expenses to include the transportation of your immediate 
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family as provided for in Public Law 600 of August 2, 1946, and Executive Order 
9805, approved November 25, 1946. 

You are authorized to use a privately owned automobile in connection with 
your transfer and you will be reimbursed at the rate of five cents per mile not 
to exceed the cost of common carrier by the most direct route of all persons 
officially traveling in that vehicle. 

With respect to such orders it is stated in your letter that— 

* * * It was felt by the Bureau of Investigation that the above authoriza- 
tions were suflicient to allow five cents per mile, not to exceed the cost of common 
carrier, for the travel of an employee’s dependents in the event they should 
travel separate and apart from the employee. ® 

That it was the intention of the Bureau of Investigation to allow mileage 
for the dependents, is borne out by the fact that all employees were advised 
by bulletin after the approval of Public Law 600 and Executive Order 9805 
that mileage would be allowed for travel of the employee and his dependents on 
transfer by privately owned automobile even though the employee might effect 
his transfer and later take leave to transport his dependents from the old to 
the new official headquarters. These instructions have also been issued from 
time to time at regular conferences and during retraining classes. 


Your doubt in the matter arises because of the decision of April 
19, 1949, B-82930, 28 Comp. Gen. 586, which held that where travel 
by dependents to a new duty station is performed by privately owned 
automobile, separate and apart from the travel of the employee in 
reporting for duty at the new station, a general authorization for 
travel of the family is not sufficient to authorize the payment of mileage 
on account of such dependents’ travel. 

Since the administrative intention in issuing orders of the type 
here involved was to allow mileage in connection with the travel of 
dependents by privately owned automobile, and since appropriate 
instructions were issued repeatedly to personnel of the Bureau of 
Investigation that mileage would be payable for travel of dependents 
under circumstances identical with those existing in the instant case, 
application of the decision of April 19, 1949, above, does not appear 
to be required. Also, it is understood that appropriate steps have 
been taken administratively to clarify the wording of travel orders 
to conform with the requirements set forth in decision dated April 
19, 1949, swpra, in those cases where it is intended to authorize mileage 
for travel of dependents by privately owned automobile separate and 
apart from the travel of the employee in reporting to a new duty 
station. Accordingly, no objection will be interposed by this Office to 
payment of the amount claimed in this case and in similar cases, if 
otherwise correct, where it is clear that it was administratively in- 
tended that mileage should be paid in connection with the travel of 
dependents by privately owned automobile. 

Under the travel order in the case presented, the employee is en- 
titled to transportation of his dependents from Washington, D. C., to 
Birmingham, Alabama, and since the amount claimed as mileage is 
less than the constructive cost of rail travel from Washington to 
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Birmingham, no objection is perceived to payment of the amount 
claimed. 
The voucher is returned herewith. 


[B-79413] 


Bids—Mistakes; Contracts—Default—Set-off Rights 


Where bidder, after award, alleged error in bid in that its employee transcribed 
bid figures incorrectly, there is no authority for permitting withdrawal of the 
bid which, when received, contained nothing on its face to place the contracting 
officer on notice that an error might have been made, the unilateral error as made 
not being so gross as to render the resulting contract unconscionable. 


Where sums to become due under a contract with the United States were as- 
signed by the contractor pursuant to the provisions of the Assignment of Claims 
Act of 1940 at the time the contract was made, but the written notice of assign- 
ment required by such act was not given until after the contractor had become 
liable to the United States for damages resulting from its default under another 
contract and for unpaid Federal taxes, the rights of the assignee are subordinate 
to the Government’s right to set off the contractor’s liabilities against the amounts 
due under the assigned contract. 


In the absence of an express contract provision for adjustment of changes in 
labor costs, a contractor under a contract specifying a maximum and minimum 
wage scale to be paid by it is not entitled to be reimbursed for additional labor 
costs occasioned by an increase in the established basic wage rates during a 
period of postponement of performance which was agreed to between the con- 
tractor and the Government pursuant to conditions of the contract, even though 
the word “maximum” erroneously was included in the wage rate specifications. 


Acting Comptroller General Yates to John Ihider, National Capital 
Housing Authority, July 22, 1949: 


Reference is made to your letter of March 21, 1949, with enclosures, 
requesting reconsideration of Office decision to you dated August 26, 
1948, B-79413, relative to an alleged error in a bid submitted by the 
Dewey Contracting Company, Inc., for repainting the Calvert Houses 
at Riverdale, Maryland. You also request that there be considered 
certain developments which have taken place since the said decision 
and which raise questions concerning the application of retentions 
in the amount of $6,522.93 under contract No. AD(H)-4276 with the 
Dewey Contracting Company for the exterior repainting of the Barry 
farms dwellings, Washington, D. C., in liquidation of damages due 
the Government in the event the decision is sustained, namely, an as- 
signment of moneys due under said contract to the Bureau of Internal 
Revenue on account of the company’s indebtedness for Federal taxes; 
an assignment to a bank for loans made to the contractor; and a claim 
by the surety on the performance and payment bonds on account of 
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material furnished the contractor. Also, your request that considera- 
tion be given a claim by the Dewey Contracting Company for addi- 
tional compensation under contract No. AD(H)-4276 for increased 
labor costs, and submit the following specific questions for decision: 

1. Whether the additional evidence as set forth in affidavit from the Dewey 
Company warrants a modification of the decision of August 26, 1948. 

2. The application of the contract retentions under Contract AD (H)-4276 be- 
tween the Dewey Company and the Authority for the exterior painting of the 
Barry Farms Dwellings, and the rights thereunder of the various claimants. 


3. Whether the Dewey Company is entitled to increased compensation under 
Contract AD(H)-4276 because of an increase in wage rates. 


With respect to your first question there is evidence to the effect 
that after the bid referred to was duly accepted by the contracting 
officer on July 6, 1948, the bidder alleged that an error had been made 
in that “the figures submitted on said bid were transcribed incorrectly 
by our office girl who somehow put a 1 instead of a 3 making a bid 
of $16,500 instead of a bid of $36,500.00.” Accompanying your letter 
of March 21, 1949, are affidavits by Harry Bloom, president of the 
company, and of Harry Tropper, and Lillian Leventhal Wilson, who 
were employed by the company as estimator and bookkeeper, respec- 
tively, at the time the bid in question was submitted. 

In the decision of August 26, 1948, you were advised that inasmuch 
as the bidder had admitted the alleged error was due solely to its own 
negligence or carelessness and had refused or failed to furnish evidence 
establishing such error—there being nothing on the face of the bid, 
when received, to put the contracting officer on notice that an error 
might have been made—and since the error alleged was not so gross 
as to render the resulting contract unconscionable, there was no au- 
thority for permitting withdrawal of the bid. You were advised, 
also, that the applicable bid bond should be regarded as forfeited and 
proper steps should be taken to effect collection of the damages suffered 
by the Government by reason of the bidder’s refusal to perform the 
contract. 

As a general rule no relief will be granted to a party to an executory 
contract in the case of a unilateral mistake. When a bid has been 
accepted in such a case, the bidder who has made a mistake ordinarily 
will be bound and must bear the consequences thereof. Saligman v. 
United States, 56 F. Supp. 505, 507, and the cases there cited. The 
affidavits submitted by the contractor in support of its contentions, 
considered with the other evidence of record, do not warrant the relief 
claimed. The contractor alleged that a mistake was made by an em- 
ployee in typing the bid, and the affidavits are to the same effect. 
However, as indicated in the decision of August 26, 1948, examination 
of the original bid shows that the quotation of $16,500, was written 
in long hand; that the bid bond and the bid were signed by the presi- 
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dent of the company; and that he had ample opportunity to note 
the bid price which clearly appeared on the same page as his signature. 
Moreover, in view of the amounts of the bids received—$16,500, 
$91,635, $23,760, $24,200, $24,290, $24,888, $25,393, $29,975, $48,700, 
and $51,439—it is evident that if the low bid of $16,500 should be in- 
creased to $36,500, as requested by the bidder, said bid would be 
higher than 7 of the other bids received. Manifestly, the facts and cir- 
cumstances here present afford no justification for a modification of 
the decision of August 26, 1948, and the conclusion there reached is 
sustained. r 

With respect to your second question, which concerns the disposi- 
tion of the retentions under contract No. AD (H)-4276, it appears 
that a formal contract was prepared pursuant to the Dewey Com- 
pany’s bid for the painting of the Calvert Houses for $16,500 and 
transmitted to the company, accompanied by a copy of the decision 
of August 26, 1948, with the request that the contract be signed and 
returned not later than September 7, 1948. However, no response, 
oral or written, was received from the company. On September 9, 
1948, the Dewey Company was declared in default and another con- 
tract for repainting the Calvert Houses was awarded to the next low 
bidder—the Carlane Decorating Company—at its bid price of $21,635, 
thereby fixing as of that date the sum of $5,135 as the amount of 
damages suffered by the Government because of the default. It ap- 
pears also that the amount of the damages was collected by set-off 
against the sum of $6,522.93 retained by the authority under contract 
No. AD (H)-4276 with the Dewey Company for painting the Barry 
Farms Buildings, Washington, D. C.—the president of the company 
having been advised personally at a conference in Washington during 
the week ending September 18, 1948, that such action was required 
in accordance with the decision of August 26, 1948—leaving a net 
balance of $1,387.93 apparently due the company under the latter con- 
tract. It appears further that a voucher in the amount of $6,522.93, 
covering final payment under contract No. AD (H)-4276, and a 
claim for increased labor costs in the amount of $1,455.35 were sub- 
mitted by the company, with a letter dated August 26, 1948. There- 
after by letter dated September 29, 1948, the company informed the 
Authority that the Lafayette National Bank of Brooklyn in New York 
had requested the company to make inquiry as to the expected date 
of final payment, stating that the bank had financed the payrolls under 
the contract pursuant to an assignment allegedly executed on April 
14, 1948. In said letter, the Authority was invited to communicate 
directly with the bank regarding the matter. In response to the let- 
ters of August 26 and September 29, 1948, the Authority informed 
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the company by letter of October 20, 1948, that the final payment of 
$6,522.93 under contract No. AD (H)-4276 was subject to set-off of 
$5,135, representing the damages due the Government by reason of 
the company’s default under the Calvert contract; that steps were 
being taken to effect payment of the balance of $1,387.93 under con- 
tract No. AD (H)-4276; and that a finding on the claim for additional 
labor costs would be made by the Authority and the company would 
be notified of the decision thereon. 

In a letter dated October 28, 1948, the Deputy Commissioner, Bu- 
reau of Internal Revenue, Treasury Department, advised the Authority 
that the Dewey Contracting Company was indebted to the United 
States “for taxes assessed under the Federal Insurance Contribution 
Act in the amount of $3,614.40, and withholding taxes in the sum of 
$4,868.55, making a total of $8,482.95, plus accrued interest”; that the 
company had submitted an assignment in favor of the Collector of 
Internal Revenue, Brooklyn, New York, dated September 27, 1948, of 
moneys approximating $7,000, alleged to be due under a completed 
National Capital Housing Authority contract—apparently contract 
No. AD (H)-4276—and suggested that a check for the amount due the 
Dewey Company be issued to the order of the Treasurer of the United 
States for application against such tax indebtedness. The Commis- 
sioner of Internal Revenue was advised in a letter dated November 
23, 1948, that in view of the foregoing facts and circumstances, the 
Authority was of the opinion that the suggestion to transfer the con- 
tract retentions to the Bureau of Internal Revenue could not be com- 
plied with, but advice would be furnished as to the balance found due 
the company after final settlement of the contract. 

In a letter dated December 21, 1948, the Authority was informed by 
the Royal Indemnity Company, surety on the performance and pay- 
ment bonds under contract No. AD (H)-4276, that it had been noti- 
fied by the Dewey Contracting Company that approximately $8,000 
was due under said contract; that notification had been received also 
of two claims totaling $1,877 for paint and material supplied for use 
in the performance of the contract, and requested that no moneys be 
paid out to the Dewey Company under the contract without the surety’s 
knowledge and consent. By letter dated December 27, 1948, the Au- 
thority advised the surety of the Government’s claims for damages 
resulting from the default under the Calvert contract and for unpaid 
taxes. That letter was acknowledged January 5, 1949, and apparently 
nothing further has been received from the surety. 

Under the date of January 3, 1949, the contractor made an assign- 
ment pursuant to the Assignment of Claims Act of 1940, 54 Stat. 1029 
(31 U.S. C. 203 and 41 U.S. C. 15), to the Lafayette National Bank 
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of Brooklyn in New York of the balance alleged to be due under 
contract No. AD (H)-4276 in the amount of $7,978.28 and said bank 
forwarded a notice of assignment of the same date to the Authority. 
Receipt thereof was acknowledged by letter dated January 13, 1949, 
wherein the bank was advised that the Authority “can only recognize 
said assignment to the extent warranted, if any, on the basis of the 
facts and circumstances in connection with the subject contract.” The 
bank was further advised that after deduction of the damages claimed 
by the Government because of the Dewey Company’s default under 
the Calvert contract there remained a balance of $1,387.93 in contract 
retentions under contract No. AD (H)-4276; that the Commissioner 
of Internal Revenue had submitted a copy of the above-mentioned 
assignment; that the surety had served notice of certain claims as 
indicated above, and had requested that no money be ‘paid on the 
contract without its consent, and that the rights of the several claim- 
ants had priority over the bank under the assignment of January 3, 
1949. Thereafter, the bank enclosed with a letter dated January 
31, 1949, notice of assignment of the same date, to which was attached 
an assignment in favor of the bank of the entire amount due or to 
become due under contract No. AD (H)-4276 in the sum of $21,457, 
dated April 14, 1948. The bank stated that the letter of January 
13, 1949, from the Authority had been referred to its attorney who 
had advised “that since Dewey Contracting Co., Inc., had already 
on April 14, 1948 executed an assignment of said moneys to us and 
against which we had made our actual loans, that said assignment 
of April 14, 1948 together with notices of assignment was the proper 
one to be filed.” The bank also stated that the assignment of January 
3, 1949, was executed and signed “because of the time lapse between 
the execution of the original assignment and the time of intention 
to file,” and that the enclosed “duplicate original of the assignment 
made April 14, 1948 together with notices of assignment” were to 
“supersede the filing of the assignment dated January 3, 1949.” 

It may be stated as a general proposition that in the event of an 
assignment, an assignee’s right against the obligor is subject to all 
limitations of the obligee’s right, to all absolute and temporary de- 
fenses thereto, and to all set-offs and counterclaims of the obligor 
which would have been available against the obligee had there been 
no assignment, provided that such defenses and set-offs are based on 
facts existing at the time of the assignment, or are based on facts aris- 
ing thereafter prior to the knowledge of the assignment by the obligor. 
See section 167, Restatement of the Law of Contracts. Section 3477, 
Revised Statutes, 31 U. S. C. 203, commonly referred to as the Anti- 
Assignment Act, provides that all transfers and assignments of any 
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claims against the United States “shall be absolutely null and void” 
unless made with certain formalities “after the allowance of such a 
claim, the ascertainment of the amount due, and the issuance of a 
warrant for the payment thereof.” This act was amended by the 
Assignment of Claims Act of 1940, 54 Stat. 1029, so as to provide for 
the assignment of moneys due from the United States under certain 
contracts to a bank, trust company or other financing institution 
upon compliance with the conditions and requirements enumerated 
in the amendment. 

The application of the provisions of the 1940 act, supra, has been 
the subject of a number of decisions by this Office and the courts. 
In Office decision, 20 Comp. Gen. 424, there was considered the ques- 
tion of whether the filing of written notices with copies of the assign- 
ments was essential to the validity of the assignments, and it was 
held that an assignee who does not substantially comply with such 
requirements has no enforceable right against the Government. The 
right of the Government to set-off against an assignee amounts which 
became due the Government prior to a valid assignment of contract 
payments, involving separate and independent transactions, was recog- 
nized in 20 Comp. Gen. 458, reference being made to the authorities 
in support of the rule that a debtor cannot set off rights acquired 
under other transactions subsequent to the date of receipt of notice 
of a valid assignment. Cf. 20 Comp. Gen. 295, and 20 id. 306. In 22 
Comp. Gen. 520, it was held that a delay of five months on the part of 
an assignee bank in filing written notice did not subordinate the 
rights of the assignee to those of the surety as to future payments 
under the contracts involved, where proper notices and copies of the 
assignments were filed prior to the date of an assignment to the surety. 
See Coconut Grove Exchange Bank v. New Amsterdam Casualty 
Company, 149 F. 2d 73, where the provisions of the 1940 act were 
considered at length, and the prior ruling of this Office was sustained. 
Also, see Hardin v. United States, 65 F. Supp. 1017, 1022. With par- 
ticular reference to the question of whether notices required under 
the 1940 act might be given a retroactive effect, the court stated in 
McKenzie v. Irving Trust Company, 55 N. E. 2d 192, at pages 196, 
197, that an assignee “acquired an inchoate interest in the fund which 
would become enforcible when he complied with the statutory con- 
ditions,” pointing out, however, that such compliance “which gives 
validity to an assignment previously executed, like the ratification of 
a contract made without prior authorization, cannot wipe out property 
rights acquired by third parties in the interval between the execution 
of the assignment and the consent without which it lacks validity.” 
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With respect to the right of the Government to set-off the amount 
of damages caused by he contractor’s default under the Calvert con- 
tract, the evidence of record establishes that on September 9, 1948, the 
date on which the contractor was declared in default and prior to 
the receipt of any information or notice whatever of any assignment 
by the contractor of the moneys due under contract No. AD (H)-4276, 
the contractor became liable for such damages in the sum of $5,135. 
The sum of $6,522.93 retained under contract No. AD (H)-4276 was 
available for set-off against this indebtedness and the contractor was 
duly notified that such set-off would be made. As to the authority 
of the Government to exercise the right of set-off under circumstances 
similar to those here involved, see United States v. Munsey Trust 
Company, 332 U. S. 234—reversing the decision of the Court of Claims, 
67 F. Supp. 976—where the court reiterated the long-standing rule 
that the Government has the same right “which belongs to every 
creditor, to apply the unappropriated moneys of his debtor, in his 
hands, in extinguishment of the debts due to him.” Gratiot v. United 
States, 15 Pet. 336, 370; McKnight v. United States, 98 U. S. 179, 186. 

As a result of the set-off to cover the contractor’s liability for the 
damages, only the balance of the contract retentions, amounting to 
$1,387.93, remains available for disposition in connection with which 
there is for consideration the Government’s claim for unpaid taxes. 
The date on which such taxes became due is not indicated in the 
record. However, it is seen from the foregoing that the assignment of 
moneys due under contract No. AD (H)-4276 made by the con- 
tractor to the Lafayette National Bank on April 14, 1948, was not 
executed in accordance with the statutory requirements. Conse- 
quently, it was of no effect until it was perfected by filing the required 
notice, dated January 31, 1949. In the meantime, however, the con- 
tractor’s right to the moneys in question had become subject to the 
Government’s right to collect by set-off the amount of the taxes owed 
by the contractor. In these circumstances, the balance of the contract 
retentions, i. e., $1,387.93, properly is for transfer to the Bureau of 
Internal Revenue in partial liquidation of the tax indebtedness. 

For the reasons indicated above, the assignment perfected on Janu- 
ary 31, 1949, may not be regarded as paramount to the right of the 
Government to collect the damages and taxes owed by the contractor. 
In view thereof and since there is nothing further due the assignor 
under the contract involved, there is nothing for payment to the bank 
under the asignment. 

As hereinbefore indicated, the surety apparently has made no claim 
against the Government. In this connection, see the Munsey Case, 
supra, where it was held that the right of the Government to retain 
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percentages under a construction contract does not devolve on a surety 
who has paid laborers and materialmen so as to prevent the Govern- 
ment from applying the unappropriated sum to the satisfaction of its 
own claim growing out of a separate and independent transaction. 

With respect to the claim of the Dewey Company to additional 
compensation under contract No. AD (H)-4276 because of an increase 
in wage rates, it appears that the contract was entered into on Decem- 
ber 2, 1947, for exterior painting of the Barry Farms Dwellings, 
Washington, D. C., to be completed within 120 consecutive calendar 
days from the date set forth in the notice to proceed. Article 17 of the 
contract contains the usual provisions pursuant to the Bacon-Davis 
Act, 49 Stat. 1011, as amended by the act of June 15, 1940, 54 Stat. 399 
(40 U.S. C. 276a-276a-1), relative to rates of wages of laborers and 
mechanics, requiring payment “computed at wage rates not less than 
those stated in the specifications.” Paragraph 2 of the Special Con- 
ditions contained in the specifications sets out the prevailing “mini- 
mum and maximum wage rates aplicable to this contract, referred to 
in Article 17,” as determined by the Secretary of Labor, as of Sep- 
tember 22, 1947, showing a rate of $1.95 an hour for brush painters. 
Said Special Conditions also contain a provision that the contractor 
shall apply “no exterior paint in damp, rainy weather, or when the 
temperature is below 40° F.” A wage adjustment clause was not 
included in the contract. 

In view of the adverse weather conditions existing at the time, a 
meeting of representatives of the contractor and the Government was 
held on January 7, 1948, and it was agreed that notice to proceed 
would be issued on or about March 15, 1948; that 120 calendar days 
were sufficient time for performance of the work; and that the deferral 
of the order to proceed was entirely satisfactory, since favorable 
weather conditions were most important in the application of the 
paint specified. 

By letter dated May 18, 1948, the contractor applied for an adjust- 
ment in the contract price “because of a change in conditions due to 
the length of time between the award of said contract and the time the 
‘proceed order’ was forwarded to the contractor.” The contractor 
alleged that the order to proceed was dated March 26, 1948, effective 
April 5, 1948; that during the interval a painters’ strike took place, 
resulting in an increase in basic wage rates from $1.95 to $2.18 per 
hour; that the contractor’s bid was based on the assumption that labor 
costs would be $1.95 an hour; and that if the contract had become effec- 
tive at the time of the bid or a reasonable time thereafter this request 
would not have arisen, but that “due to the government delay, and to 
the new wage scale, factors beyond our control, our contract status 
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has been seriously disturbed.” In a letter dated June 14, 1948, the 
contractor alleged that as a result of the wage increase “we have had 
to allow our men to work on Saturday, at time and a half, and we have 
also been unable to obtain the best available help because all other 
employers are paying $2.18 per hour.” During an informal confer- 
ence with Mr. Bloom, president of the company, it was agreed that 
(1) decision on the claim would be withheld until completion of the 
job to afford the contractor an opportunity to submit a complete 
statement and itemization of its claim; (2) delay in issuance of the 
order to proceed was not due to either party, but was due to the 
weather; (8) the statement in the specifications that the wages speci- 
fied were the minimum and maximum that could be paid was an error 
in that “the specifications should not have stated that they were the 
maximum that could be charged ;” and (4) upon receiving the state- 
ment and itemized claim, the Authority would make a finding, subject 
to the contractor’s right of appeal. The contractor’s statement and 
itemized claim in the amount of $1,455.35 were submitted August 26, 
1948, and the previous allegations were reiterated. It was alleged 
further: 

* * * Because we were bound to the rate of $1.95 per hour, we attempted 
to pay the Washington help the $1.95 scale and as a result the production suf- 
fered tremendously. In order to give the men an inducement to increase produc- 
tion we even agreed to let them work on Saturdays at time and a half, but we 


found this to be of no significant help. As a last resort we were forced to pay 
them $2.18 up to the conclusion of the job. 


Various claims involving facts and circumstances similar to those 
here involved were reviewed by the Court of Claims in Sunswick Cor- 
poration v. United States, 75 F. Supp. 221. The issue here, as there, 
is whether the Government in its capacity as a contracting party has 
imposed upon the contractor a burden of performance which it was 
not intended by the contract should be borne by the contractor without 
an adjustment of the contract price. But, whereas in that case, the 
contract provision requiring the payment of certain minimum wages 
contained language indicating an intent that increased costs due to 
subsequent wage orders should be borne by the Government, no such 
intent is evidenced by the terms of the present contract. 

Regarding the delay involved, owing to the limitation in the contract 
prohibiting performance during the weather conditions existing at the 
time the contract was executed, postponement was mutually agreed to 
by both the contractor and the Government, and any increased cost 
resulting directly or indirectly therefrom may be attributed to the 
Government only under an express contract provision. Nor does the 
inclusion of the word “maximum” in the contract specifications—ad- 
mittedly an error of which the contractor must have been cognizant— 
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afford a basis for concluding that the parties intended an adjustment 
in the contract price under the facts and circumstances here involved. 
See the Sunswick Case, supra, at p. 230. Accordingly, there is no 
proper basis for allowance of the additional labor costs claimed. 


[B-87722] 


Fees—Attendance—Meetings—W ork Conference 


Section 8 of the act of June 26, 1912, as amended, prohibiting the use of appro- 
priated funds for attendance at meetings except as to expenses incident to the 
giving or acquiring of instruction or information respecting the work of the De- 
partment of Agriculture authorized by law, does not prohibit the payment of fees 
for attendance of Extension Service employees, Department of Agriculture, at a 
“work conference’—a meeting designed to instruct and inform employees on 
methods of more efficiently performing the work of the Cooperative Extension 
Program authorized by law—if it be administratively determined that the ex- 
penses of attendance are necessary to further such program. 


Acting Comptroller General Yates to the Secretary of Agriculture, 
July 25, 1949: 


Reference is made to the Under Secretary’s letter of July 7, 1949, 
advising that a National Visual Aids “work conference,” sponsored 
jointly by the Extension Service of the Department of Agriculture 
and the Extension Services of 38 State land-grant institutions, in 
carrying out the provisions of the act of May 8, 1914, 38 Stat. 372, as 
amended, authorizing cooperative agricultural extension work between 
the agricultural colleges of the several States and the Department of 
Agriculture, was scheduled to meet at Cornell University during the 
period July 11 to 16, inclusive. 

The letter states that the “work conference” would be attended by 
Cooperative Extension employees—joint representatives of the De- 
partment of Agriculture and of State institutions, who hold appoint- 
ments as agents without compensation for the Department of 
Agriculture—and by regular employees of the Department of Agri- 
culture Extension Service, whose salaries and traveling expenses are 
paid from appropriated funds. 

It is stated further that, while a substantial portion of the cost of 
the conference will be absorbed by the Extension Service at Cornell 
University, the entire cost thereof cannot be absorbed by the Univer- 
sity, and, for that reason, a fee of $10 will be assessed each person at- 
tending the conference. Decision is requested as to whether such fee 
assessed against regular employees of the Extension Service of the 
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Department of Agriculture is a proper charge against appropriated 
funds, and, if so, whether it may be paid by the employee and claimed 
on his travel expense voucher. 

It appears that the said question is occasioned because of the pro- 
visions of section 8, of the act of June 26, 1912, 37 Stat. 184, as amended 
by the act of March 4, 1918, 37 Stat. 854, 5 U. S. C. 83, which reads as 
follows: 

No money appropriated by any Act shall be expended for membership fees 
or dues of any officer or employee of the United States or of the District of 
Columbia in any society or association or for expenses of attendance of any 
person at any meeting or convention of members of any society or association, 
unless such fees, dues, or expenses are authorized to be paid by specific appro- 
priations for such purposes or are provided for in express terms in some general 
appropriation. This section shall not be so construed as to prohibit the pay- 
ment from the appropriations for the Department of Agriculture of expenses 
incidental to the delivery of lectures, the giving of instruction, or the acquiring 


of information at meetings by its employees on subjects relating to the work of 
the department authorized by law. 


The “work conference” as above outlined is not a meeting or con- 
vention of persons associated by reason of affiliation with a society or 
organization. Rather, it appears that the meeting is a conference 
designed to enhance the efficiency of the official performance of in- 
dividuals, each of whom holds an appointment as an agent or as an 
employee of the United States, and who are associated solely by reason 
of their similar responsibilities inherent in such employment. Hence, 
the act of June 26, 1912, supra, is not applicable in such instances. 5 
Comp. Gen. 834; 17 id. 888; 26 id. 58. Moreover, the proposed “work 
conference” appears to be a meeting designed to give instruction and 
information to Department of Agriculture employees on methods and 
means of more efficiently performing work of the Department author- 
ized by law. Therefore, if it be administratively determined that 
expenses incurred in connection with attendance at such “work con- 
ference” are necessary to further the Cooperative Extension Program 
authorized by the act of May 8, 1914, as amended, swpra, the fee assessed 
for attendance thereat may be paid as a proper item of travel expense 
to be claimed by the employee in his regular travel voucher. 

Your questions are answered accordingly. 


[B-86697] 


United States Commissioners in Alaska—Limitations on Fee 


Earnings 


The provisions of the act of March 15, 1948, amending section 11 of the act of 
June 6, 1900, by increasing from $3,000 to $5,000 per year the amount of fees 
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which United States commissioners in Alaska may retain as compensation, are 
not to be regariled as retroactive, so that the rate limitation of $3,000 applicable 
under the 1900 act is controlling prior to March 15, 1948, but on and after such 
date the $5,000 limitation must be considered as controlling. 


The limitation of $5,000 per year on fees which may be retained as compensation 
by United States commissioners in Alaska under section 11 of the act of June 
6, 1900, as amended by the act of March 15, 1948, is for application after the 
prescribed fees have been increased by the amounts to be added thereto pur- 
suant to the Federal Employees Pay Acts of 1945 and 1946. 


The $5,000 limitation imposed by section 11 of the act of June 6, 1900, as 
amended by the act of March 15, 1948, on the amount of fees which United States 
commissioners in Alaska may retain as compensation, is to be regarded as a 
rate limitation and, as such, is to be prorated where a commissioner serves only 
a portion of a calendar year after March 15, 1948. 


Acting Comptroller General Yates to the Director, Administrative 
Office of the United States Courts, July 28, 1949: 


Reference is made to letters dated May 25 and July 1, 1949, from 
the Assistant Director, Administrative Office of the United States 
Courts, in which inquiry is made as to the effect of Public Law 445, 80th 
Congress, approved March 15, 1948, 62 Stat. 80, which reads as follows: 


That, notwithstanding the provisions relating to fees earned by commissioners 
for the Territory of Alaska of section 11 of the Act of June 6, 1900, entitled “An 
Act making further provision for a civil government for Alaska, and for other 
purposes”, as amended (U. 8. C., 1940 edition, title 48, sec. 116), each such com- 
missioner shall pay to the clerk of the proper division of the court only so much 
of the aggregate net fees earned during the calendar year by such commissioner 
as exceeds the sum of $5,000 


Section 11 of the act of June 6, 1900, 31 Stat. 326, as amended, which 
is reported as section 116 of title 48 of the United States Code, prior 
to further amendment as above, provided : 


An accurate detailed account of all fees earned and expenses incurred by com- 
missioners and deputy marshals shall be prepared in duplicate quarterly, duly 
verified by the oath of the commissioner or deputy marshal rendering the account, 
and forwarded to the clerk for the proper division of the district court and ap- 
proved by the judge thereof, if found to be in accordance with law. After 
approval by the judge the original of each such account shall be forwarded 
by the clerk to the Department of Justice for revision and the duplicate filed 
in the court. All net fees earned in excess of the sum of $3,000 per calendar 
year or in excess of that rate for a less period, by any commissioner or deputy 
marshal, shall be annually paid to the clerk of the proper division of the court 
to be available for incidental expenses of the district court of the proper division, 
such payment of such incidental expenses to be accompanied by a verified detailed 
statement of said clerk. 


Specifically, the following questions are asked : 


1. Inasmuch as the Public Law was approved March 15, 1948, should the limi- 
tations of $3,000 and $5,000 be applied to commissioners’ accounts rendered dur- 
ing the calendar year 1948 or should only the $5,000 limitation be applied for 
the entire calendar year? 

2. In applying the limitation should the additional compensation allowed by 
the Federal Employees’ Pay Acts of 1945 and 1946 be added to any amounts due 
for services rendered on behalf of the United States and paid from appropriated 
funds before or after applying the limitation as provided by law? 
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8. If a United States commissioner serves only a portion of a calendar year 
is the $5,000 limitation to be prorated or is the commissioner entitled to earn and 
receive fees not in excess of the $5,000 limitation for a period of less than a 
calendar year? 


As to question 1, you are advised that since Public Law 445 has no 
retrospective effect, the rate limitation of $3,000 applicable under the 
act of June 6, 1900, must be regarded as controlling the amount payable 
to United States commissioners in Alaska prior to March 15, 1948, the 
effective date of Public Law 445, on and after which date the $5,000 
limitation is controlling in the matter. 

With respect to question 2, the letter of July 1, 1949, states that, in 
prescribing the new schedule of fees listed in Bulletin No. 359, dated 
December 14, 1948, effective January 1, 1949, it was intended to 
increase the old basic fees allowed United States commissioners in the 
Territory of Alaska as prescribed by the Attorney General effective 
January 1, 1911, and, in addition, to allow the increases added to such 
of those fees as are payable from appropriated funds for services 
rendered on behalf of the United States, pursuant to the Federal 
Employees Pay Acts of 1945 and 1946, 59 Stat. 301 and 60 Stat. 217. 
It is understood that, by reason of the increases provided by said pay 
acts, some United States commissioners in Alaska were permitted to 
retain fees in excess of the $3,000 limitation imposed in the 1900 act. 
In other words, the $3,000 limitation, during the period between the 
effective date of the 1945 pay act and March 15, 1948, was applied 
before the pay acts increases were added to the amount retainable by 
United States commissioners in Alaska. However, in enacting Public 
Law 445, the Congress apparently believed it was fixing at $5,000 the 
maximum amount of compensation to be received by United States 
commissioners in Alaska after March 15, 1948. An examination of 
House Report No. 938, 80th Congress, Senate Report No. 930, 80th 
Congress, and the Congressional Record, March 8, 1948, pages 2363- 
2364, indicates that Congress was of the impression that no increases 
in compensation had been made available to the occupants of these 
positions since the act of June 6, 1900, which limited their compensa- 
tion to a rate of $3,000 per year. You are advised, therefore, in answer 
to question 2, that the $5,000 limitation is for application after the fees 
prescribed by Bulletin No. 359 (or by the similar preceding bulletin, 
where applicable) have been increased by the amounts to be added 
thereto pursuant to the Federal Employees Pay Acts of 1945 and 1946. 

With respect to question 3, there is nothing in Public Law 445, or in 
its legislative history, to indicate that there existed any congressional 
intent to change the basis of the limitation from one affecting the rate 
to one affecting only the aggregate total per calendar year. Compare 
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26 Comp. Gen. 592. The law must be regarded as having replaced, as 
to United States commissioners in Alaska, the theretofore existing 
rate limitation of $3,000 with a similar limitation of $5,000. Hence, a 
United States commissioner in Alaska who serves only a portion of a 
calendar year after March 15, 1948, will be entitled to retain only the 
prorated portion of $5,000 in fees earned. 

Your submission is answered accordingly. 


[B-87226] 


Traveling Expenses—Taxicab Fares—To and From Rail 
Terminal 


Union Station, Washington, D. C., may be considered the regular and usual 
terminal for rail travel of an employee whose official duty station is College Park, 
Maryland, so that taxicab fare from such headquarters to Union Station incident 
to rail travel is reimbursable under paragraph 8 of the Standardized Govern- 
ment Travel Regulations, and taxicab fare from Union Station to his home in 
Takoma Park, Maryland, incident to return rail travel, being less than that from 
College Park to Union Station, properly is for payment. 


Acting Comptroller General Yates to S. Schofer, Department of 
Agriculture, July 28, 1949; 


Reference is made to your letter of June 14, 1949, transmitting 
a voucher stated in favor of Harold W. Hobbs for $14.65 as reimburse- 
ment for travel expenses incurred incident to temporary duty per- 
formed at Philadelphia, Pennsylvania, in May 1949 as an employee 
of the Soil Conservation Service, and requesting an advance decision 
with respect to the taxicab fare incurred between (1) College Park, 
Maryland, and Union Station, Washington, D. C., and (2) Union 
Station, Washington, D. C., and Takoma Park, Maryland. 

By general travel order dated July 1, 1948, as amended April 27, 
1949, the claimant was authorized to travel from his official station ; 
College Park, Maryland, to points within the States of Maryland, 
Delaware, and Pennsylvania (the latter State only during the period 
April 27, 1949, to “on or about May 7, 1949”), as may be necessary, 
and return to official station. Travel was authorized to be performed 
in accordance with the Standardized Government Travel Regulations 
and a per diem in lieu of subsistence of $6 was specified in the said 
orders. At 10:30 a. m., May 3, 1949, the employee proceeded from 
his headquarters, College Park, to Union Station, Washington, D. C., 
via taxicab, at a cost of $2.90, thence to Philadelphia, Pennsylvania, 
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and return to Washington, D. C., via rail. Upon his arrival at Wash- 
ington, D. C., 9:40 p. m., May 4, he proceeded by taxicab to his home, 
Takoma Park, Maryland, at a cost of $1.25. 

Under the circumstances, Union Station, Washington, D. C., reason- 
ably may be considered to be the regular and usual terminal for rail 
travel from and to the employee’s official station, College Park, to 
and from Philadelphia, Pennsylvania. Accordingly, the claimant 
is entitled to reimbursement for the taxicab fare incurred between 
College Park and Union Station on May 3. Paragraph 8, Stand- 
ardized Government Travel Regulations. Compare 20 Comp. Gen. 
315; 26 id. 843; B-41913, June 13, 1944. Moreover, since the sum 
expended by the employee for taxicab fare between Union Station and 
his residence, Takoma Park, on May 4, is less than the taxicab fare 
incurred between his official station and the rail depot, Washington, 
D. C., said taxicab fare likewise properly is for payment. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


[B-87243] 


Statutes of Limitations—Payment of Claims Barred From 
Court Action 


Even though actions on maritime claims against the United States for just com- 
pensation and insurance losses would be barred in the courts by reason of the 
statutes of limitations in 28 U. S. Code 2401 (a), id. 2501, or 46 U. S. Code 745, 
such claims may be paid from funds appropriated to the Secretary of the Treasury 
by the Second Supplemental Appropriation Act, 1948, and continued available 
by subsequent legislation, provided the claims are not “stale” under general 
principles of equity and funds are available for payment. 


Acting Comptroller General Yates to the Chairman, United States 
Maritime Commission, July 28, 1949: 


Reference is made to your letter dated June 20, 1949, in which you 
request a decision as to whether your Commission may pay, from 
funds appropriated by the Congress to the Secretary of the Treasury 
by Public Law 299, 80th Congress, 61 Stat. 697, and continued avail- 
able by subsequent legislation, claims for just compensation and in- 
surance losses in cases where the claims are barred from enforcement 
in the courts by reasons of statutes of limitations. 

As was pointed out in the decision of February 16, 1948, B-15487, 
referred to in your letter, the authorities are clear that the statutes 
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of limitations applicable to actions in the courts are not applicable 
to the settlement of claims before administrative departments of the 
Government. Accordingly, provided the claim is not “stale” under 
general principles of equity and funds are available for its payment, 
otherwise proper payments will not be questioned by the General 
Accounting Office even though actions on said claims would be barred 
in the courts by 28 U. S. C. 2401 (a), 28 U.S. C. 2501, or 46 U.S. C. 
745. 
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[B-85968] 


Contracts—Increased Costs—Delayed Deliveries—Written 
Notice Requirement 


Under the standard contract condition providing that the Government may by 
written notice terminate the contractor’s right to proceed with deliveries as to 
which there has been delay and hold the contractor liable for excess costs oc- 
casioned the Government by purchases elsewhere, excess costs occasioned by the 
local procurement of items which a contractor had failed to deliver on schedule 
may not be charged against the contractor unless the contractor's right to proceed 
with delayed deliveries had been terminated by written notice to the contractor. 


The acceptance and use by the Government of supplies included in a delinquent 
delivery as to which the contractor’s right to proceed had not been terminated in 
writing as required by the standard contract condition respecting delayed deliv- 
eries constitute a waiver of whatever rights that might have accrued by reason 
of the delayed delivery, and, therefore, the contractor is not liable for excess 
costs occasioned the Government as a result of purchases elsewhere. 

Acting Comptroller General Fisher to the Administrator of Vet- 


erans Affairs, August 2, 1949: 


Reference is made to your letter of April 29, 1949, in which you 
submit for consideration two questions, both of which involve the 
construction and application to certain stated facts of paragraph 4 
of the conditions appearing on the reverse side of Standard Form 33 
(Revised) Short Form Contract. This paragraph, in pertinent part, 
reads: 

If the contractor refuses or fails to make deliveries of the materials or supplies 
Within the time specified, or any extension thereof, the Government may by 
written notice terminate the right of the contractor to proceed with deliveries 
or such part or parts thereof as to which there has been delay. In such event, 
the Government may purchase similar materials or supplies in the open market 
or secure the manufacture and delivery of the materials and supplies by contract 
or otherwise, and the contractor and his sureties (if any) shall be liable to the 
Government for any excess cost occasioned the Government thereby: * * * 
[Italics supplied. ] 

The facts giving rise to these questions are as follows: The Vet- 
erans Administration executes agreements known as “drop shipment” 
contracts on said Standard Form 33 (Revised) for direct deliveries 
during 3-month periods of subsistence items to various hospitals and 
centers as listed therein; the contractor frequently fails to make de- 
livery on schedule and the hospital or center is required to purchase 
the items involved from local merchants at prices in excess of those 
fixed by the contract ; the hospital or center concerned notifies the con- 
tracting officer located in Washington, D. C., of such action, but be- 
fore that official can take the necessary steps to terminate the right of 
the contractor to proceed with the particular delivery, such delivery 
has been tendered to and accepted by the hospital or center involved. 

Under the circumstances as outlined above, you ask, first, whether 
or not your Administration must, by written notice, terminate the con- 
tractor’s right to proceed with the delayed delivery or deliveries be- 
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fore charging him with the excess cost occasioned by the local pro- 
curement of the items involved in such delayed delivery or deliveries. 

In view of the plain and unambiguous language of paragraph 4 
hereinbefore quoted, it appears that this question must be answered 
in the affirmative. Indeed, it seems that paragraph 4 was specifically 
drafted to meet factual situations of the nature here presented. The 
language of said paragraph deals with a partial breach of the con- 
tract—applying, as it does, only to deliveries which are behind sched- 
ule—and provides for the procedure necessary in order that the Gov- 
ernment may hold the contractor for damages resulting from such 
partial default. One of the specific requirements of that procedure 
is that written notice of termination will be given the contractor. 
While such a requirement may be in derogation of the rights that might 
accrue to the Government upon the breach were the agreement silent 
on the question of notice, having signed a contract containing a re- 
quirement for written notice, the parties are bound thereby. 

The language of paragraph 4 differs from that of paragraph 3, 
which provides that a contractor may be held for excess cost “in case 
of default” without mentioning notice of any kind. It seems obvious 
that paragraph 3 contemplates a complete and final breach of the con- 
tract involved, in which case the Government secures an immediate 
and absolute right to damages measured by the excess cost of procur- 
ing the goods or services elsewhere. Thus, where a contractor indicates 
an entire repudiation or abandonment of his obligations under the 
contract, his action constitutes a “default” within the meaning of 
paragraph 3, with attendant liability for damages, and no written 
notice is required. See Mobley v. N. Y. Life Ins. Co., 295 U. S. 632; 
Roehm v. Horst, 178 U. 8.1; Georgia Wholesale Co. v. United States, 
84 C. Cls. 150. 

Your second question is: 

Is a contractor liable for excess costs occasioned the government as the result 
of local procurement of supplies for which the contractor fails to make delivery 
as scheduled in the contract even though the delinquent delivery is accepted 
and used and the right of the contractor to proceed with the delivery has not 
been terminated in writing? 

The answer to this question must be in the negative, not only because 
of the failure to give written notice of termination, but also by reason 
of the fact that the delayed delivery is accepted and used. The accept- 
ance and use of the materials included in the delivery would, by settled 
legal principles, constitute a waiver of whatever rights might have 
accrued by reason of the fact that such delivery was not made as 
scheduled in the agreement. Cf. Carroll v. United States, 69 C. 
Cls. 435. 

Your submission is answered accordingly. 
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CB-85801] 


Retirement—Enrolled Temporary Members of Coast Guard 
Reserve 


Temporary members of the Coast Guard Reserve enrolled for duty pursuant to 
section 207 of the Coast Guard Auxiliary and Reserve Act of 1941, as amended, 
are not to be regarded as having served in the status of commissioned officers, 
warrant officers, flight officers, or enlisted persons within the purview of section 
302 (a) of the act of June 29, 1948, so as to be entitled to the benefits of the act 
providing for the retirement with pay of reserve personnel who have completed 
20 years of creditable Federal service and have attained the age of 60 years. 


Comptroller General Warren to the Secretary of the Treasury, 
August 4, 1949; 


There has been considered your letter of April 20, 1949, wherein you 
request decision on the following questions arising in connection with 
the administration of title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, Public Law 810, approved 
June 29, 1948, 62 Stat. 1087: 


(1) Prior to the Act, can service as a temporary member of the Coast Guard 
Reserve, in any of the above categories, be credited for retirement purposes under 
the provisions of Title III of the Act? 

(2) Subsequent to the Act, can retirement points be earned by, and credited 
to, temporary members of the Coast Guard Reserve in the manner prescribed by 
Section 302 (b) (1), (2), and (3), of the Act? 


Section 302 (a) of the said act of June 29, 1948, 62 Stat. 1087, provides, 
in pertinent part, as follows: 


Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status of 
a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recog- 
nized National Guard prior to 1933, the United States Navy including the reserve 
components thereof, the United States Marine Corps, including the reserve com- 
ponents thereof, or the United States Coast Guard, including the reserve com- 
ponents thereof, and has completed an aggregate of twenty or more years of such 
satisfactory service in any or all of the aforesaid services, shall, upon applica- 
tion therefor, be granted retired pay * * *. [Italics supplied.] 


Provisions respecting the enrollment, duties, pay, etc., of temporary 
members of the Coast Guard Reserve are contained in section 207 
of the Coast Guard Auxiliary and Reserve Act of 1941, 55 Stat. 12, as 
amended, 14 U.S. C., Supp. I, 307, which reads as follows: 


The Commandant, with the approval of the Secretary of the Treasury or of 
the Secretary of the Navy, while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, and without regard 
to age, members of the Auxiliary, such officers and members of the crew of any 
motor-boat or yacht placed at the disposal of the Coast Guard, and such men 
who by reason of their special training and experience are deemed by the Com- 
mandant to be qualified for such duty, as are citizens of the United States or of 
its Territories or possessions, including the Philippine Islands, to define their 
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powers and duties, and to confer upon them, appropriate to their qualifications 
and experience, the same ranks, grades, and ratings as are provided for the per- 
sonnel of the regular Coast Guard Reserve. When performing active duty with 
pay, as herein authorized, temporary members of the Reserve shall be entitled 
to receive the pay and allowances of their respective ranks, grades, or ratings, 
as may be authorized for members of the regular Coast Guard Reserve. [Italics 
supplied. ] 

It will be observed that temporary members of the Coast Guard 
Reserve, unlike regular members thereof, are not commissioned or 
enlisted in such Reserve but are enrolled. And, as noted in decision 
of September 4, 1943, 23 Comp. Gen. 164, referred to in your letter, 
their general status and conditions of service are essentially different 
from those of regular members of the Coast Guard Reserve. For 
example, they were subject to the provisions of the Selective Train- 
ing and Service Act of 1940, 54 Stat. 885; they may be members of 
other military or naval organizations concurrently with their tem- 
porary membership in the Coast Guard Reserve, express provision 
being made for their release if called to active duty with another or- 
ganization ; and they are not entitled to the benefits, except hospital- 
ization, granted regular members of the Reserve in the event they 
suffer sickness, disease, disability, or death in line of duty, but for 
physical injury in line of duty or death as a result of such injury they 
and their beneficiaries are granted the benefits prescribed by law for 
civil employees of the United States. Furthermore, many of such tem- 
porary members of the Reserve apparently were and are ineligible for 
service as regular members of the Reserve because of their age or phys- 
ical condition. See page 3 of House of Representatives Report No. 
2525, 77th Congress, on the bill H. R. 7629 (act of Nov. 23, 1942, 56 Stat. 
1020, amending the Coast Guard Auxiliary and Reserve Act of 1941, 
as amended). Under such circumstances and under the existing stat- 
utes, this Office would not be justified in concluding that temporary 
members of the Coast Guard Reserve, as such, serve or have served in 
the status of commissioned officers, warrant officers, flight officers, or 
enlisted persons within the purview of section 302 of the act of June 
29, 1948, supra, Cf. Mitchell v. Cohen, 333 U. S. 411, wherein it was 
held that former temporary members of the Volunteer Port Security 
Force of the Coast Guard Reserve are not ex-servicemen within the 
purview of the Veterans’ Preference Act of 1944, 58 Stat. 387. 

For the reasons stated both the questions presented are answered in 
the negative. 
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[B-86627] 


Compensation — Postal Service — Promotions — Service 


Credits 


A railway postal clerk, grade 11, class B line, who was transferred from a regu- 
lar position to a substitute position for which automatic promotions are provided 
by the act of April 15, 1947, and who served until reappointed to a regular posi- 
tion, grade 11, class B line, is entitled under the act of June 19, 1948, authorizing 
the crediting of all satisfactory service to establish eligibility for promotion in 
a position to which transferred, to count all satisfactory service in the substi- 
tute position, together with service in the regular position, toward the three years 
required for promotion from grade 11 to the additional meritorious grade 12. 


A railway postal clerk who, prior to July 1, 1948, transferred from the maximum 
automatic grade in a terminal office to a class B line position in the same grade 
which was not the maximum automatic grade for such service, and who received 
an automatic promotion in the latter position, is not entitled, by reason of such 
promotion, to count service in the former position, as authorized by the service 
credit transfer provisions of the act of June 19, 1948, toward automatic promo- 
tion in the class B line position, but is required under section 16 (c) of the act 
of July 6, 1945, to wait a year from the date of his last promotion for automatic 
promotion to the next higher grade. 

Comptroller General Warren to the Postmaster General, August 5, 


1949: 


There has been considered your letter of May 26, 1949, reference 24, 
requesting a decision as to the application of the act of June 19, 1948, 
Public Law 674, 62 Stat. 484, to two specific cases set out below. 

As to the first case, it is stated that a railway postal clerk, class B 
line, served in grade 5, the maximum automatic grade for such posi- 
tion, from January 1, 1932, to July 1, 1945, when such maximum 
automatic grade was reclassified to grade 11 pursuant to the provisions 
of sections 16 (c) and 23 of the act of July 6, 1945, Public Law 134, 
59 Stat. 451 and 59 Stat. 460; that on October 1, 1945, he transferred 
as a grade 11 railway postal clerk from Atlanta, Ga., to Seattle, Wash., 
and was assigned to a position as a substitute railway postal clerk, 
grade 9, the maximum grade provided for such position under sec- 
tion 16 (k), Public Law 134, 59 Stat. 453 ; and that the employee served 
satisfactorily in grade 9 until reappointed to a regular position, grade 
11, class B line, effective July 1, 1946. Effective April 1, 1949, the 
employee was promoted to grade 12 upon the basis of three years of 
faithful and meritorious service in grade 11, that is, 3 months at the. 
Atlanta office, July 1 to October 1, 1945, and 33 months at the Seattle 
office, July 1, 1946, to April 1, 1949. Under those facts, you request 
a decision as to whether the service as a substitute railway postal 
clerk, grade 9, from October 1, 1945, to July 1, 1946, should have been 
counted under Public Law 674, together with his grade 11 service, for 
the faithful and meritorious service required by section 16 (c) of 
Public Law 134, 59 Stat. 451, for promotion from grade 11 to grade 12 
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so as to make his promotion to grade 12 effective on July 1, 1948, in- 
stead of April 1, 1949. 

Authority for crediting service performed by postal service em- 
ployees in one position toward eligibility for promotion in another 
position is contained in section 1, Public Law 674, 62 Stat. 484, pro- 
viding, in part, that a postal service employee transferred from the 
position for which automatic promotions are provided to another posi- 
tion in the postal service shall, for purposes of establishing eligibility 
for promotion in the position to which transferred, “be credited with 
all satisfactory service since his last automatic promotion.” Section 
2 of Public Law 674, 62 Stat. 485, provides that any employee shall be 
eligible for promotion in his new position after completing service 
in such position, which, when added to the prior service for which 
credit is provided by section 1 of the act, gives sufficient service for a 
promotion in the new position. Automatic promotions for substitute 
employees of the postal service on the basis of one-twelfth of a year 
for each whole calendar month that the substitute has been on the 
rolls as a substitute are provided by sections 1 and 2 of the act of April 
15, 1947, Public Law 35, 61 Stat. 40. 

Accordingly, since the employee’s service as a substitute railway 
postal clerk, grade 9, was in a position for which automatic promo- 
tions are provided by Public Law 35 the employee is entitled under 
Public Law 674 to count such service, together with the service in 
grade 11 as a regular railway postal clerk, toward the three years re- 
quired for promotion from grade 11 to the additional meritorious 
grade 12. Thus, your first question is answered in the affirmative. 
See decision dated April 14, 1949, B-82913, 28 Comp. Gen. 573, re- 
ferred to in your letter, and, compare 28 Comp. Gen. 129, questions 
and answers 2 and 5; 28 Comp. Gen. 213. 

As to the second case, it is stated that, on July 1, 1941, the employee 
was promoted to the position of regular railway postal clerk in a 
terminal office, grade 4, the maximum automatic grade for such posi- 
tion at that time. On July 1, 1945, grade 4 was reclassified to grade 
9 under section 16 (d) and 23 of Public Law 134, 59 Stat. 452 and 
59 Stat. 460, and the employee continued to serve in the same position 
until transferred on September 1, 1947, to a class B line at the same 
grade, grade 9. He received an automatic promotion to grade 10 on 
October 1, 1947. Under such circumstances, you request a decision as 
to whether, under section 4 of Public Law 674, 62 Stat. 485, the employ- 
ee’s automatic promotion on October 1, 1947, would prevent his being 
promoted to grade 11, July 1, 1948, or whether it was proper to require 
him to wait until October 1, 1948, a year from the date of his last 
automatic promotion. Section 4 of Public Law 674 extends the bene- 
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fits of the act to an employee who transferred prior to the date of 
enactment of the act and “who has not received a promotion in his 
new position since such transfer.” 

In the present case the employee transferred from a terminal office 
to a class B line on September 1, 1947, and was given an automatic 
promotion on October 1, 1947. In other words, the employee has been 
granted an automatic promotion after his transfer. While it is noted, 
as pointed out in your letter, that employees who are transferred 
from terminals to class B lines and transfer offices on and after July 
1, 1948, with credits for past service in accordance with sections 1 
and 2 of Public Law 674, may be placed in higher grades ahead of 
clerks with greater service credits who were transferred and given 
a promotion in the position to which transferred during the 12 months 
immediately preceding the effective date of Public Law 674, never- 
theless, any employee who received a promotion in his new position 
to which transferred prior to Public Law 674, clearly is excluded by 
the provisions of section 4 from any benefits incident to such transfer. 

Accordingly, the railway postal clerk here involved, who transferred 
from a terminal office to a class B line at grade 9 on September 1, 1947, 
and who received an automatic promotion to grade 10 on October 
1, 1947, is not entitled to any benefits under Public Law 674 incident 
to such transfer, but is required, under section 16 (c), Public Law 134, 
to wait until October 1, 1948, for promotion to grade 11, a year from 
the date of his last automatic promotion. 



























[B-87541] 









Leases—Repairs and Improvements—Installation of Awn- 
ings 

Under a lease of post office quarters providing that the lessor shall maintain the 
premises in good repair and tenantable condition, and that satisfactory heat, 
hot and cold water, etc., shall be furnished, there is no objection to the installa- 
tion of awnings at Government expense—such awnings being included in the 
term “fixtures” which the Government may attach to the premises pursuant to 
the terms of the lease—subject to the limitations of section 322 of the Economy 
Act of June 30, 1932. 

Comptroller General Warren to the Postmaster General, August 5, 


1949: 


Reference is made to your letter of June 29, 1949, requesting to be 
advised as to whether, under the terms of a lease which require the 
lessor to maintain the premises in good repair and tenantable condi- 
tion, the lessor may be required to furnish and install awnings, and, 
if not, whether this Office would be required to object if the purchase 
and installation of the awnings were made at Government expense. 
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It is explained that, effective July 1, 1947, the Post Office Depart- 
ment leased 14,688 square feet of floor space from the Birmingham 
Terminal Co. for use as a terminal railway post office in Birmingham, 
Ala., and that upon occupation of the premises it was found that the 
interior of the building was extremely warm during the hot summer 
months because of the sun which entered six large windows on the 
south side of the building and seven on the west side. It is further 
stated that it now appears that the only way in which comfortable 
working conditions can be maintained is through the installation of 
awnings over such windows. 
Paragraph 7 of the lease provides that— 


The lessor shall, unless herein specified to the contrary, maintain the said 


premises in ager repair and tenantable condition during the continuance of this 
lease * * 


and paragraph 8 provides that— 


The Government shall have the right, during the existence of this lease, to 
make alterations, attach fixtures, and erect additions, structures, or signs, in 
or upon the premises hereby leased * * * which fixtures, additions, or 
structures so placed in or upon or attached to the said premises shall be and 
remain the property of the Government and may be moved therefrom by the 
Government prior to the termination of thislease * * 

While under paragraph 7 of the lease the ibe is obligated to main- 
tain the premises in a tenantable condition, it is noted that paragraph 
6 thereof specifically requires the lessor to furnish satisfactory heat, 
hot and cold water, fluorescent lights, two electrically cooled drinking 
fountains, toilet facilities, plumbing, etc., in view of which it would 
appear that any services or improvements, in addition to those specifi- 
cally mentioned in the lease, are necessarily the responsibility of the 
lessee. Furthermore, nothing appears in the record to indicate that 
it is a customary business practice in Birmingham for office owners 
to provide awnings incident to the maintenance of buildings in a ten- 
antable condition. 

Consequently, and as it appears that awnings properly are included 
in the term “fixtures” as that term is used in paragraph 8 of the lease, 
this Office would not be required to object to the installation of such 
awnings at Government expense subject, of course, to the limitations 
of section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, Cf. 
B-43597, August 25, 1944. 


(B-85471] 


Active-Duty Pay and Allowances—Retired Navy Officers 
Advanced on Retired List 


Navy officers of the grade or rank of captain or below, either permanent or tem- 
porary, who were specially commended for performance of duty in actual combat 
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under section 412 (a) of the Officer Personnel Act of 1947 and, by reason thereof, 
placed upon the retired list with the rank of the next higher grade than that 
in which serving at the time of retirement, would not be entitled to be recalled 
to active duty in such honorary rank and receive the active-duty pay and allow- 
ances of thatrank. 28 Comp. Gen. 531, amplified. 


Comptroller General Warren to the Secretary of the Navy, August 
10, 1949: 


There has been considered your letter of April 8, 1949, with en- 
closure, requesting decision as to whether an enlisted man of the Regu- 
lar Navy who served on active duty under a temporary appointment 
as a lieutenant prior to July 1, 1946, and was retired June 1, 1948, 
for physical disability pursuant to the provisions of section 8 of the 
act of July 24, 1941, 55 Stat. 604, as amended, 34 U.S. C. 350g (a), 
and section 1453, Revised Statutes, as amended, 34 U. S. C. 417, and 
who was specially commended for performance of duty in actual com- 
bat, is entitled, under section 412 (a) of Officer Personnel Act of 1947, 
61 Stat. 874, upon recall to active duty, to active-duty pay and allow- 
ances of a lieutenant commander. 

Section 412 (a) of the Officer Personnel Act of 1947, approved Au- 
gust 7, 1947, 61 Stat. 874, provides as follows: 


All officers of the Navy, Marine Corps, and the Reserve components thereof, 
who have been specially commended for their performance of duty in actual 
combat by the head of the executive department under whose jurisdiction such 
duty was performed, when retired, except officers on a promotion list who may be 
retired for physical disability, shall, upon retirement, be placed upon the retired 
list with the rank of the next higher grade than that in which serving at the 
time of retirement and with three-fourths of the active-duty pay of the grade 
in which serving at the time of retirement and the grade in which serving at the 
time of retirement shall be construed to mean the highest grade in which so 
serving whether by virtue of permanent or temporary appointment therein: 
Provided, That all officers heretofore and hereafter holding rank or grade on 
the retired list above that of captain in the Navy or colonel in the Marine Corps 
solely by virtue of such commendation, if hereafter recalled to active duty, may, 
in the discretion of the Secretary of the Navy, be so recalled either in the rank 
or grade to which they would otherwise be entitled had they not been accorded 
higher rank or grade by virtue of such commendation, or in the rank or grade 
held by them on the retired list: Provided further, That the provisions of this 
subsection shall not apply in the case of any officer who has been so commended 
if the act or service justifying the commendation was performed after December 
31, 1946: Provided further, That nothing in this subsection shall be construed to 
increase the retired pay of officers heretofore or hereafter placed upon the hon- 
orary retired list for the Naval Reserve: Provided further, That officers of the 
classes described in this subsection who have been retired prior to the date of 
approval of this Act shall be entitled to the benefits of this subsection from the 
date of approval of this Act: And provided further, That nothing in this sub- 
section shall be held to reduce the retired rank or pay to which an officer would 
be entitled under other provision of law. 


In decision of March 21, 1949, B-78774, 28 Comp. Gen. 531, there 
was considered, inter alia, the question whether a permanent commis- 
sioned officer of the Nurse Corps, Regular Navy, who was specially 
commended for performance of duty in actual combat and was placed 
on the retired list with the next higher grade than that in which 
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serving at the time of retirement, is entitled under section 412 (a), 
supra, if assigned to active duty subsequent to retirement, to be re- 
called in her higher retired rank and receive active-duty pay and 
allowances of such higher rank. In that decision it was stated in 
part as follows: 


The provisions of the said section 412 (a) are applicable to “All officers of 
the Navy,” Marine Corps, and the Reserve components thereof (with certain 
exceptions not here material), which would include officers of the Navy Nurse 
Corps commissioned in the Regular Navy pursuant to section 203 of the Army- 
Navy Nurses Act of 1947, 61 Stat. 47. Consequently, an officer of the Navy 
Nurse Corps who has been commended for performance of duty in actual com- 
bat in accordance with the provisions of section 412 (a) of the Officer Personnel 
Act of 1947, and who otherwise is eligible for retirement under other provisions 
of law, would be entitled, upon retirement, to be placed on the retired list with 
the rank of the next higher grade than that in which serving at the time of 
retirement, with three-fourths of the active-duty pay of the grade, either per- 
manent or temporary, in which serving at the time of retirement. It is apparent 
that section 412 (a) of the said act does not authorize an officer so commended 
to receive retired pay based upon such higher honorary rank, and it is doubtful 
whether such an officer, if subsequently assigned to active duty, would be 
“entitled” to be recalled in such higher honorary rank and receive active-duty 
pay and allowances of such rank. The fact that an officer may be accorded 
higher honorary rank on the retired list does not affect the office held by him 
upon retirement. That is to say, a lieutenant of the Navy may be placed on 
the retired list as a lieutenant commander under the provisions of section 
412 (a) but his office remains that of lieutenant. See 22 Comp. Gen. 328, 329. 
And in the event such an officer is assigned to active duty after retirement, 
there is nothing in the said section 412 (a) which may be viewed as entitling 
such an officer to be assigned to active duty in such honorary rank with the 
active-duty pay and allowances of such rank. The first proviso in the said 
section 412 (a) specifically authorizes officers so commended, holding rank on 
the retired list above that of captain in the Navy solely by virtue of such com- 
mendation, to be recalled to active duty, in the discretion of the Secretary of 
the Navy, in the rank held on the retired list or the rank to which they other- 
wise would be entitled had they not been accorded higher rank by virtue of 
such commendation. However, there is no similar provision in the said act 
which may be viewed as requiring or permitting a specially commended retired 
officer of the rank of captain or below to be recalled to‘active duty in his 
honorary rank and receive active-duty pay and allowances of such rank. In 
the absence of an express statutory provision entitling officers so commended 
to be recalled to active duty with such honorary rank, this Office would not be 
warranted in concluding that such a retired officer, upon recall to active duty, 
would be entitled to be recalled in such honorary rank and receive the active- 
duty pay and allowances of such honorary rank. 


On the basis of such decision, no officer of the Navy of the grade 
or rank of captain or below, either permanent or temporary, who 
was specially commended for performance of duty in actual combat 
under section 412 (a), supra, would be entitled to be recalled to active 
duty in such honorary rank and receive the active-duty pay and al- 
lowances of such rank. Accordingly, the specific question presented 
is answered in the negative. 
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(B-87471] 


Quarters—Rental Allowance—Occupancy of Quarters Fur- 
nished by Civilian Hospital Without Charge 


An Army Medical Corps Reserve officer, without dependents, who was furnished 
quarters without charge while serving his internship at a civilian hospital as a 
commissioned officer under the Civilian Intern Program authorized by section 
1A of the Pay Readjustment Act of 1942, as added by section 101 of the act of 
August 5, 1947, is not entitled to be paid the statutory rental allowance as for 
an officer without dependents. 

Comptroller General Warren to Col. C. B. Lenow, U. S. Army, 


August 11, 1949: 


There has been received by indorsement of the Chief of Finance 
dated June 28, 1949, your letter dated May 20, 1949, requesting de- 
cision whether payment is authorized on a voucher transmitted there- 
with in favor of Anthony V. Torre, first lieutenant, Medical Corps 
Reserve, United States Army, for $42 covering rental allowance 
for the period August 10 to 31, 1948, while on extended active duty pur- 
suant to paragraph 20 of Department of the Army Special Orders, 
No. 155, dated August 4, 1948. 

It appears that Dr. Anthony V. Torre was accepted for intern train- 
ing at Providence Hospital, Washington, D. C., such training to com- 
mence July 1, 1948, and terminate June 30, 1949, and that by paragraph 
20 of the said Special Orders, No. 155, he was placed on active duty 
with station at Providence Hospital effective August 10, 1948. It is 
stated that he was furnished a room in Providence Hospital without 
cost to himself. A copy of letter from the Administrator, Providence 
Hospital, to the Surgeon General, United States Army, dated May 25, 
1948, relative to Dr. Torre’s acceptance for training in that hospital, 
shows that such training was to be furnished at no expense to the 
Government, except the pay and allowances to which the intern was 
entitled as a commissioned officer in the Army. 

The civilian intern program, whereby selected applicants serve 
their internships in civilian hospitals as commissioned officers in the 
Medical Corps Reserve, is authorized and outlined in Department of 
the Army Circular 148, dated May 20, 1948. Section 1 of said cir- 
cular provides that the civilian intern program and other programs 
specified therein will be effective during the period July 1, 1948, to 
June 30, 1950, and section 111 thereof provides, in part, that during 
each of these years commissions in the Medical Corps Reserve will be 
tendered to 300 selected graduate medical students who have been ac- 
cepted for internship in a civilian hospital; that physicians selected 
for this program will be required to serve one year on a duty status 
for each year of training received, and that those so commissioned will 
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be permitted to complete their internship as officers on active duty with 
full pay and allowances. 


The statutory authority for the program outlined in the said cir- 
cular 148 appears to be contained in section 1A of the Pay Readjust- 
ment Act of 1942, as added by section 101 of the Army-Navy-Public 
Health Service Medical Officer Procurement Act of 1947, Public Law 
365, approved August 5, 1947, 61 Stat. 776, which is as follows: 


Sec. 1A. (a) The term “commissioned officers”, as used in this section, shall 
be interpreted to mean only (1) those commissioned officers of the Medical and 
Dental Corps of the Regular Army and Navy and commissioned medical and 
dental officers of the Regular Corps of the Public Health Service who are on 
active duty on the effective date of this section; (2) those officers who are 
hereafter commissioned in the Medical and Dental Corps of the Regular Army and 
Navy or as medical and dental officers of the Regular Corps of the Public 
Health Service during the five-year period immediately following the effective 
date of this section; (3) such officers, now or hereafter commissioned in the 
Medical and Dental Corps of the Officers’ Reserve Corps, the Naval Reserve, 
the National Guard, the Army of the United States, or as medical and dental 
officers of the Reserve Corps of the Public Health Service, who may, during the 
five-year period immediately following the effective date of this section, volunteer 
and be accepted for extended active duty of one year or longer; (4) general offi- 
cers appointed from the Medical and Dental Corps of the Regular Army, the 
Officers’ Reserve Corps, the National Guard, or the Army of the United States 
who are on active duty on the effective date of this section; (5) general officers 
who may hereafter be appointed from those officers of the Medical and Dental 
Corps of the Regular Army, the Officers’ Reserve Corps, the National Guard, 
or the Army of the United States who are included in (1) (2), or (3) above. 

(b) In addition to any pay, allowances, or emoluments that they are other- 
wise entitled to receive, commissioned officers as defined in subsection (a) of this 
section shall be entitled to pay at the rate of $100 per month for each month 
of active service following the date of enactment of this section: Provided, That 
such sum shall not be included in computing the amount of increase in pay author- 
ized by any other provision of law or in computing retired pay: Provided further, 
That the total amount which may be paid to any officer under the authority 
contained in this section shall not exceed $36,000: And provided further, That 
the commissioned officers described in subsection (a) (8) of,this section shall 


receive the pay provided by this subsection only during periods of volunteer 
service. 


Paragraph 1 of copy of letter from the Surgeon General’s Office, 
dated February 3, 1949, to the Office of the Chief of Finance, trans- 
mitted with your submission, states, in effect, that rental allowance has 
not been paid to unmarried Medical Reserve Corps officers serving 
their internships in civilian hospitals while on active duty, and that 
such action is based on first indorsement of Office of the Chief of Fi- 
nance, file “FINEI 245.81/619240.” The said indorsement, dated Sep- 
tember 10, 1948, is as follows: 


1, This Office is informed that there is no contractual arrangement between 
the Government and hospitals concerning the furnishing of quarters to such 
single Medical Reserve officers on active duty as internes. That is, the hospitals 
are under no obligation to furnish living quarters without charge, nor is the 
Government obligated to reimburse the hospitals for quarters furnished. The 
furnishing of living quarters appears to be on a mutual interest basis. 

2. It is the view of this Office that rental allowance is not payable when living 
quarters are furnished without charge to such officers having no dependents on 
the principle cited in paragraph 3 basic communication (viz. 24 [23] Comp. Gen. 
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856 and other similar decisions). It may additionally be viewed that these 
quarters are furnished for and on behalf of the Government. 


BY ORDER OF THE CHIEF OF FINANCE: 


The United States Court of Claims has held that the allowance for 
quarters provided for by statute for officers of the armed services 
is reimbursement to the officer for expenses paid by him for private 
quarters when he is not furnished Government quarters and that such 
allowance is no part of the pay proper of an officer. Henry F. Odell v. 
United States, 38 C. Cls. 194, 197,198. Inthe case of William M. Irwin 
v. United States, 38 C. Cls. 87, 103, it was stated in the opinion of the 
court that “the theory of commutation is compensation or reimburse- 
ment for something paid out,” and in James F. Byrne v. United States, 
67 C. Cls. 241, it was stated at page 248 that “commutation is for the 
purpose of compensating an officer for expenses incurred in providing 
private quarters for himself and his dependents when the Government 
fails to provide public quarters. On this theory only can recovery be 
had and, as it appears in this case that the officer has not been put to 
any expense, no right to reimbursement has been established.” 

It has been held in decisions of this Office that where an officer is 
furnished quarters at his place of duty without charge, he is not en- 
titled to the rental allowance provided for by law, even though the 
quarters he occupied were not furnished by the United States. 21 
Comp. Gen. 1065 ; 27 id. 479. In the cases considered in those decisions 
the circumstances were such that the quarters furnished were con- 
sidered as having been furnished on behalf of the United States. 
While the circumstances in the instant case are not similar to the cases 
considered in the above-cited decisions, the facts are that Lieutenant 
Torre while serving his internship at Providence Hospital in the 
capacity of a commissioned officer was furnished quarters at the hos- 
pital without charge. Therefore, the principles stated in the above- 
cited decisions of the United States Court of Claims and of this Office 
appear to be properly for application in such a case. 

With respect to your statement that Lieutenant Torre lives with 
his parents in Washington, D. C., and is put to expense to provide these 
quarters for himself, it would appear, if such is the case, it was purely 
for personal reasons, it being shown that quarters were furnished for 
his use at the hospital. Under such circumstances, it may not be con- 
sidered that he was required to procure quarters at his own expense. 

Accordingly, payment of the voucher which is retained in this Office 
is not authorized. 
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[B-87789] 


Transportation—Household Effects—Shipment by Pri- 
vately Owned Trailer 


Where, incident to a permanent change of station, an employee transported his 
household effects by privately owned trailer from the old to the new station, 
several trips being required to complete their transfer, reimbursement may be 
allowed for such shipments only in the amount actually expended by him (gas, 
oil, etc., but excluding depreciation) in accomplishing the movement not to 
exceed, in any event, the amount which would have been payable upon a com- 
muted basis had such movement been made by carrier. 


Comptroller General Warren to M. E. Fisher, Department of Agri- 
culture, August 11, 1949: 


Reference is made to your letter of June 30, 1949, transmitting a 
voucher stated in favor of Claud B. Williams for reimbursement upon 
a commuted basis for movement of his household effects from Yucaipa, 
Calif., to Tehachapi, Calif., incident to a change of permanent duty 
station between those points as an employee of the Soil Conservation 
Service in October 1947, and requesting decision as to whether the 
voucher properly may be certified for payment. 

Section 3 of the act of December 29, 1941, 55 Stat. 876, provides 
that authorized certifying officers “shall have the right to apply for 
and obtain a decision by the Comptroller General on any question 
of law involved in a payment on any vouchers presented to them for 
certification.” Accordingly, the answer herein will be confined to 
the questions involved on the submitted voucher. 

The evidence furnished this Office shows that by travel order of 
October 28, 1947, the employee was directed to proceed from Yucaipa 
to Tehachapi, Calif., for permanent duty and that shipment of his 
household effects at Government expense was authorized therein. It 
seems that he proceeded to his new duty station as directed, but that 
the unavailability of housing accommodations forced him to delay 
movement of his effects to the new headquarters until April 1948. 
At that time suitable living quarters were obtained and the effects, 
weighing 6,425 pounds (weight certificates furnished), were trans- 
ported by the employee in his trailer from the old to the new duty 
station, five trips (during April, May, and July, 1948) in all being 
required to complete their transfer. 

Under those circumstances, and since it appears that the five trips 
in April, May, and July, 1948 were primarily for the purpose of 
moving the employee’s household effects, reimbursement, if otherwise 
proper, may be allowed to the employee only in the amount actually 
expended by him (gas, oil, etc., but excluding depreciation) in ac- 
complishing the movement not to exceed, in any event, the amount 
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which would have been payable upon a commuted basis had the move- 
ment of his effects been by carrier. 

With respect to (1) your reference to the form letter of instruc- 
tion issued to the employee at the time of his transfer and (2) your 
reference to certain previous decisions of this Office pertaining to 
shipment of household effects, your attention is invited to decision of 
April 29, 1949, B-83414, to the Secretary of Agriculture, a copy of 
which should be obtainable by you through regular administrative 
channels. Also see 27 Comp. Gen. 740; 28 id. 95; B-82461, March 22, 
1949. 

Your other contentions have been considered but are not deemed 
sufficient to justify a different ruling than stated herein. 

The voucher is returned herewith. 


CB-87828] 


Telephones—Rates—lIncreases by Temporary Injunction 


Increased telephone rates put into effect by a telephone company pursuant to a 
temporary injunction issued by an Idaho court restraining the State Public 
Utilities Commission from interfering with the increased rates filed by the com- 
pany may be regarded pendente lite as the “established and effective” rates under 
State law in the absence of effective interposition by the Commission and, as 
such, properly are payable by the Government as rates “lawfully established” 
within the meaning of the telephone service contract providing for payment of 
such rates. 

Comptroller General Warren to E. C. Crary, Department of Agricul- 


ture, August 12, 1949: 


Reference is made to your letter of July 7, 1949, requesting a deci- 
sion as to whether you properly may certify the voucher transmitted 
therewith in favor of the Mountain States Telephone & Telegraph Co., 
in the amount of $136.29, covering telephone service furnished the 
Boise National Forest in the State of Idaho fo: certain periods 
between April 26 and May 31, 1949. You state that $9.23 of the 
amount involved represents an increase in rates placed in effect by 
the company as of April 18, 1949, pursuant to a temporary injunc- 
tion and court order and decree issued by the Third District Court 
of Idaho on April 16, 1949, restraining the State Public Utilities 
Commission from interfering with the increased rates filed by the 
company, and, in effect, ask whether the increased rates so put into 
effect may be considered as rates “lawfully established” within the 
meaning of the contract in force between the company and the Forest 
Service, providing for the payment of such rates by the Government. 

In 27 Comp. Gen. 580 recognition was given to the principle that 
contracts for services in the nature of public utilities are subject not 
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only to the police power of regulation, but also to the requirement of 
public policy that rates should be nondiscriminatory and uniform 
for all persons receiving the same class of service. 

In Idaho the legislative power of regulation of public utilities has 
been vested in a Public Utilities Commission (Idaho Code, Bobbs- 
Merrill Co., 1948, title 61) and detailed provisions enacted with re- 
spect to its duties and procedures. Section 301 of the title cited pro- 
vides that all charges for public utility services shall be just and reason- 
able; section 305 requires schedules of rates, regulations, etc., to be 
filed with the Commission ; section 307 requires 30 days’ notice of pro- 
posed changes to be given by the filing of the proposed new rates with 
the Commission; and section 315 prohibits the giving of any prefer- 
ence or advantage to any corporation or person. By section 623 it 
is provided that upon the filing of schedules of increased rates the 
Commission may enter upon hearings as to the propriety of such 
rates and may suspend the operation thereof for limited periods pend- 
ing such hearings, but all such scheduled rates not so suspended shall 
on the expiration of 30 days from filing go into effect as “established 
and effective” rates, subject to the power of the Commission, after 
hearing, to alter or modify. Appeals are allowed from final orders 
of the Commission to the State Supreme Court (sec. 627), and pend- 
ing appeal the order appealed from may be suspended by the court 
(sec. 635), provided a bond be given and provision made for the 
payment into court of moneys received under a rate schedule in dis- 
pute (sec. 637). Similar safeguards are provided with respect to 
injunctions or restraining orders issued by other State courts (sec. 
634), which are prohibited except where such a court makes a specific 
finding and determination that great and irreparable damage would 
result to the petitioner if the order of the Commission remained in 
effect (sec. 633). 

Under these provisions, it seems clear that the right of the utility 
in the first instance to initiate new rates is recognized, and that in 
the absence of interposition by the Commission a new rate scheduled 
by a utility would become, after 30 days, the “established and effec- 
tive” rate. In the instant case it appears that the Commission has 
disapproved the proposed rates, but has been enjoined by judicial 
authority from interfering with them. Whether the injunction is 
subsequently made permanent or not, the actual effect is that, so long 
as the injunction remains in force, there is no effective order of the 
Commission preventing the effectiveness of the rates proposed, and 
they may accordingly be considered pendente lite as much the “estab- 
lished and effective” rates as they would have been had the Commis- 
sion taken no action. 
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In view of the ample safeguards provided against the event that 
the increased rates should hereafter be disallowed, it does not appear 
that the interest of the United States would be prejudiced by accept- 
ing the rates now in effect pursuant to the injunction as the “lawfully 
established” rates within the meaning of the subject contract, and the 
transmitted voucher, which is herewith returned, may be certified 
for payment if proper in other respects. 


CB-87890] 


Compensation—Disability—Annual Leave Accrual During 
Period of Disability 


Under section 7 of the Employees’ Compensation Act of 1916, as amended, pro- 
hibiting the concurrent receipt of disability compensation authorized thereunder 
and any salary, pay, or remuneration whatsoever from the United States, annual 
leave May not accrue to an employee during a period that he is in receipt of dis- 
ability compensation, so that such employee is not entitled, upon return to duty 
to a position under a different leave system, to a lump-sum payment for annual 
leave claimed to have accrued during such period. 

Comptroller General Warren to the Administrator of Veterans 


Affairs, August 12, 1949: 


Reference is made to your letter of July 13, 1949, requesting deci- 
sion with respect to the right of an employee to a lump-sum payment 
for annual leave claimed to have accrued to her under section 30.403 
of the annual and sick leave regulations while she was in receipt of 
disability compensation for sickness incurred in line of duty. 

From the information furnished in your letter it appears that the 
employee was employed at the Veterans Administration Hospital, 
Jefferson Barracks, Mo., as head nurse, P-2, when she contracted tu- 
berculosis in the line of duty and was granted leave without pay July 
22, 1946, through April 2, 1949; that she received disability compen- 
sation from July 26, 1946, through April 2, 1949; that on April 3, 1949, 
this employee was restored to duty at the Veterans Administration 
Hospital, Oteen, N. C., as nurse, associate grade, in the Department of 
Medicine and Surgery, in which latter position it would appear from 
your submission she is not subject to the general leave act of March 
14, 1936, 49 Stat. 1161. You suggest that the leave regulation identi- 
fied above would have no application to the instant matter as the em- 
ployee was returned to duty in a different leave status from that for- 
merly enjoyed by her. Section 30.403 of the Annual and Sick Leave 
Regulations, chapter Z-1, Federal Personnel Manual, provides: 


That when an employee absent because of injury received in line of duty re- 
quests to be carried on leave-without-pay, he shall, upon his return to duty, 
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receive credit for accrued leave covering the period for which he was paid dis- 
ability compensation by the Employees’ Compensation Commission. 

Sections 7 and 8 of the act of September 7, 1916, 39 Stat. 742, 743, 
as amended and codified (5 U.S. C. 757, 758), respecting benefits au- 
thorized for Federal employees injured in the performance of their 
duties, read as follows: 

§ 757. Person receiving not to be paid for other services; pensions. 

As long as the employee is in receipt of compensation under sections 751-791, 
793 of this title, or, if he has been paid a lump sum in commutation of installment 
payments, until the expiration of the period during which such installment pay- 
ments would have continued, he shall not receive from the United States any 
salary, pay, or remuneration whatsoever except in return for services actually 
performed, and except pensions for service in the Army or Navy of the United 
States: Provided, That whenever any person is entitled to receive any benefits 
under sections 751-791 and 793 of this title by reason of his injury, or by reason 
of the death of an employee, as defined in section 790 of this title, and is also en- 
titled to receive from the United States any payments or benefits (other than the 
proceeds of any insurance policy), by reason of such injury or death under any 
other Act of Congress, because of service by him (or in the case of death, by the 
deceased) as an employee, as so defined, such person shall elect which benefits he 
shall receive. Such election shall be made within one year after the injury or 
death, or such further time as the Administrator may for good cause allow, and 
when made shall be irrevocable, unless otherwise provided by law. 

§ 758. Employee having annual or sick leave to his credit. 

If at the time the disability begins the employee has annual or sick leave to 
his credit he may, subject to the approval of the head of the department, use 
such leave until it is exhausted, in which case his compensation shall begin on 
the fourth day of disability after the annual or sick leave has ceased. 

Prior to the passage of the lump-sum leave act of December 21, 
1944, 58 Stat. 845, annual leave could be granted in kind only, and 
the above-quoted leave regulation was not considered objectionable in 
the light of the statutory provisions quoted above since it did not 
increase the compensation payable to an employee but merely granted 
a right to additional absence from duty with pay. 6 Comp. Gen. 156. 
However, with the passage of the lump-sum leave act, granting the 
right to payment for accrued annual leave upon separation from the 
service or upon transfer to a different leave system, the right to annual 
leave became a valuable asset and a potential addition to the em- 
ployee’s compensation. Accordingly, the conclusion is inescapable 
that, under the provisions of the employees’ compensation statute, 
supra, the accruing of annual leave to an employee during the period 
that he is in receipt of disability compensation is in contravention of 
the spirit and intent of that statute. Such conclusion renders un- 
necessary any discussion of the applicability of the said leave regula- 
tion to situations where the return to duty is not to a position under 
the 1936 leave law. 

In the circumstances, it must be held that the nurse in question is 
not entitled to a lump-sum payment for annual leave alleged to have 
accrued during the period she was drawing disability compensation. 
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(B-86589] 


Officers and Employees—De Facto—Retention of Compen- 
sation Paid 

A Postal Service employee who was given an automatic promotion to the next 
higher salary grade contrary to the specific statutory provision setting forth a 
prescribed period of service as a prerequisite for advancement to the higher grade 
is not to be regarded as a de facto employee and entitled to retain compensation 
received prior to the time the error was brought to the attention of the adminis- 
trative officials; instead such employee should be required to refund all payments 
of compensation made to him in excess of the rates specifically prescribed by law. 
28 Comp. Gen. 514, distinguished. 

Comptroller General Warren to the Postmaster General, August 16, 
1949: 


Reference is made to your letter of May 19, 1949, requesting a deci- 
sion whether, under the rule applied in Office decision of March 14, 
1949, B-82805, 28 Comp. Gen. 514, your Department is authorized to 
treat erroneous personnel actions granting automatic promotions to 
higher salary grades as conferring upon the employees involved a 
de facto status in the higher grade. 

An example of the factual situations giving rise to the question 
presented is set forth in your letter, in substance, as follows: 

On October 1, 1946, a railway postal clerk was reduced from grade 6 
to grade 5 for unsatisfactory service. His work improved and on 
July 1, 1947, he was restored to grade 6. On October 1, 1947, he was 
promoted to grade 7, the next higher automatic grade. Subsequently, 
on September 28, 1948, in accordance with General Accounting Office 
decision of June 23, 1948, B-73658, 27 Comp. Gen. 773, instructions 
were issued to change the effective date of the promotion to grade 7 
from October 1, 1947, to July 1, 1948. However, it is stated in your 
letter, swpra, that the field officials overlooked making the change until 
by formal action dated April 22, 1949, such change was ordered. In 
the meantime, on October 1, 1948, the employee was given another pro- 
motion to grade 8 which promotion subsequently was revoked by the 
said order of April 22, 1949. 

The said decision of March 14, 1949, supra, had reference to the 
case of employees who are appointed, promoted, or reinstated under 
authority delegated by the Civil Service Commission to the various 
agencies of the Government and whose appointments, etc., upon post 
audit by the Commission, were found to be erroneous in that the 
employees’ qualifications failed in some respect to meet the qualifica- 
tion standards prescribed by Civil Service regulations. With respect 
to such cases, it was held that where the appointments were made in 
good faith, both on the part of the employee and the administrative 
office, the employee involved may be considered as having served in a 
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de facto status and as being entitled to retain compensation received 
prior to the time the error was brought to the attention of the admin- 
istrative officials. However, such cases clearly are distinguishable 
from those where the salary of a higher grade is paid to an employee 
contrary to specific statutory provision setting forth a prescribed 
period of service as a prerequisite for advancement to the higher grade, 
such as is the situation referred to in your letter. Consequently, the 
de facto rule followed in the said decision of March 14, 1949, is not 
for application in the case illustrated in your letter. See 18 Comp. 
Gen. 815. 

Accordingly, the employee referred to, having been paid compensa- 
tion in excess of the rates specifically prescribed by law, should be 
required to refund all such excess payments made to him during the 
period October 1, 1947, through June 30, 1948, and October 1, 1948, 
through March 31, 1949. 















































[B-87361] 





Compensation — Within-Grade Salary Advancements — 
Credit for Non-Pay Status 


Where, on the expiration of the 12- or 18-month waiting period from the date of 
an employee’s last equivalent increase in salary, it is determined by an examina- 
tion of the leave record that a period of advanced annual leave granted within 
the waiting period, when added to leave without pay granted within such period, 
did not exceed the total of 22 workdays in a leave without pay status which is 
authorized to be counted for within-grade advancement purposes, a within-grade 
advancement may be granted without delay ; however, if the possible leave with- 
out pay at the date an employee would otherwise be eligible for advancement 
would exceed the 22-day allowable period, the effective date of such advancement 


should be postponed until it is established that the service requirements have 
been met. 








































Where, after postponement of the effective date of a within-grade advancement 
because the period of advanced annual leave, when added to leave without pay 
granted within the waiting period, would exceed the total of 22 workdays in a 
leave without pay status which is authorized to be counted for within-grade 
advancement purposes, it is determined that, as a result of the advanced annual 
leave subsequently having been earned, the employee was entitled to the advance- 
ment at a date earlier than the date on which it had been made effective, and 
adjustment in salary may be made retroactive to the date the employee met all 
the requirements for advancement. 

Comptroller General Warren to the Secretary of the Treasury, 


August 16, 1949: 

There has been considered the letter of the Acting Secretary of the 
Treasury, dated June 21, 1949, wherein reference is made to a notice 
of exception stated against an authorized certifying officer of the 
Bureau of the Public Debt, Treasury Department, for the reason that 
the within-grade salary advancement of an employee of the Bureau 
was granted prematurely. 

The facts in the case as set forth in the letter of June 21, 1949, and 
in the draft of notice of exception are that the employee, in grade 
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CAF-5, had received an increase in salary equivalent to a full salary 
step in his grade effective July 13, 1947; that the employee had been 
advanced annual leave of 15 days 4 hours starting as of 4 hours on 
May 20, 1948; that he had been placed on leave without pay on June 
18, 1948, and remained in a non-pay status until February 14, 1949; 
that the employee had been given a within-grade salary advancement 
effective July 25, 1948, the beginning of the first pay period after the 
completion of 12 months from July 18, 1947; and that the advanced 
leave subsequently was not earned and appropriate refund therefor 
was made by the employee. 

The referred-to exception to the payment commencing February 14, 
1949—the date the employee returned to duty—of the within-grade 
promotion granted effective July 25, 1948, was based upon the fact that 
the advanced annual leave for which refund was made is considered 
as leave without pay and when added to the period of leave without 
pay on and after June 13, 1948, exceeds the total of 22 workdays in a 
leave without pay status which are authorized by the regulations 
(5 C. F. R.—1947 Supp. 25.231) to be credited in computing the periods 
of service required for within-grade salary advancements as authorized 
by the Federal Employees Pay Act of 1945, 59 Stat. 295, 299, as 
amended. 


It appears to be recognized in the said letter of June 21, 1949, that, 


if in addition to the refund of the salary paid for the period of 
advanced but unearned annual leave, it is required that such period be 
recorded as leave without pay, the within-grade salary advancement 
of the employee in the present case may not be made effective until 
March 20, 1949, as stated in the draft of the notice of exception. How- 
ever, the view is expressed that such action is not required by the leave 
laws and regulations, and decision is requested as to three questions: 


1. When an employee in an advanced annual leave status has met all conditions 
for a within-grade salary promotion under the Federal Employees Pay Act of 
1945, as amended, must granting of the promotion be delayed until such time as 
the effect, if any, of the advanced leave on the waiting period for the promotion 
has been determined? 

2. When an employee in an advanced annual leave status has met all condl- 
tions for a within-grade salary promotion under the Federal Employees Pay Act 
of 1945, as amended, but is on extended leave without pay at the end of the wait- 
ing period for the promotion, should granting of the promotion be delayed until 
such time as the effect, if any, of the advanced leave and leave without pay on 
the waiting period has been determined? 

3. If the answer to either, or both, of the above questions is in the affirmative, 
will we be required to adjust leave records to show that absences originally 
recorded as advanced annual leave and later gave rise to unearned leave deduc- 
tions were absences on account of leave without pay? 


With reference to questions 1 and 2, it is not perceived how a situa- 
tion could arise in which, on the date of expiration of the 12- or 18- 
month period from the date of last equivalent increase in salary, it 
could not be determined by an examination of the leave record, whether 
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or not under any circumstances the total amount of leave without pay 
could exceed the 22 days authorized to be credited by the regulations. 
In other words, if the period of advanced annual leave within a statu- 
tory waiting period added to leave without pay granted within such 
period did not exceed 22 workdays, the required waiting period would 
have expired and all other requirements having been met, the promo- 
tion need not be delayed. On the other hand, if the possible leave 
without pay at the date an employee would otherwise be eligible for a 
within-grade advancement would exceed 22 days within the prescribed 
12 or 18 months, the effective date of such advancement should be 
postponed until it is established that the statutory service requirements 
have been met. 

The retroactive correction of administrative action to grant a with- 
in-grade salary advancement effective on the date on which an em- 
ployee has met all the requirements for such advancement was sanc- 
tioned in 21 Comp. Gen. 369. Hence, an adjustment in salary may be 
made whenever, after postponement of the effective date of a within- 
grade promotion as set forth in the preceding paragraph, it is deter- 
mined that, as a result of the advanced annual leave subsequently hav- 
ing been earned, the employee was entitled to the promotion at a date 
earlier than the date on which it had been made effective. Accord- 
ingly, questions 1 and 2 are answered in the affirmative. 

With respect to question 3, it has been held that the keeping of 
records of employees’ accrued annual and sick leave is an administra- 
tive duty and responsibility. 22 Comp. Gen. 348. However, inasmuch 
as the refund by an employee of the value of unearned advanced leave 
can have no effect other than to place the employee in a leave without 
pay status on the days in question, which status may affect the expendi- 
ture of public funds, a proper regard for the interests of the United 
States appears to require the correction of the leave records in such 
cases to bring the records into agreement with the facts. 

In view of the foregoing, the audit action evidenced by the notice of 
exception was correct and is sustained. The said notice is returned 
herewith in order that the necessary collection action may be taken. 


CB-87912] 


Refunds of Collections Covered Into Treasury as Miscella- 
neous Receipts 


Refund of the proceeds of a Treasury bond which was deposited as collateral 
security on an alien delivery bond and covered into the Treasury as miscellaneous 
receipts upon breach of the delivery bond may be made to the surety who subse- 
quently became entitled to return of such proceeds from the appropriation item 
“other items properly returnable” contained in the appropriation “Salaries and 
Expenses, Immigration and Naturalization Service, 1949,” rather than from 
the appropriation “Refund of moneys erroneously received and covered” 
which is chargeable only if the refund is not properly chargeable to any other 
appropriation. 
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Comptroller General Warren to C. E. Waller, Department of Justice, 
August 16, 1949: 


Reference is made to your letter of July 14, 1949, file No. A-2610295 
RAU, requesting decision whether payment is authorized on a voucher 
transmitted therewith in favor of Philip Mandelbaum, 17 Academy 
Street, Newark 2, N. J., in the amount of $500, representing the pro- 
ceeds of United States Treasury Bond No. 40343-C, Series 1967-72, 
which was deposited as collateral security on delivery bond in behalf 
of alien Antonio Rodrigues Coelho or Frank De Amasin. 

From the facts of record it appears that one of the conditions of 
the delivery bond was to guarantee the surrender of the alien upon 
formal demand for deportation, which demand was made on June 28, 
1948. The alien was not surrendered on the date designated, and as 
no reason was advanced by the surety at that time for failure to do so, 
the delivery bond was declared breached as of July 29, 1948, by order 
dated September 8, 1948, and the proceeds of the Treasury bond were 
covered into the United States Treasury as miscellaneous receipts for 
credit to the receipt account “153,822, Forfeitures, Bonds of Aliens.” 
Subsequent to the breach order an attorney for the surety presented 
new evidence and based thereon the breach order of September 8, 1948, 
was withdrawn and the delivery bond canceled by order of May 6, 
1949, thereby entitling the surety to return of the proceeds of the said 
United States Treasury Bond. 

Your doubt as to the propriety of certifying the said voucher for 
payment arises out of whether the appropriation “1591217 Salaries 
and Expenses, Immigration and Naturalization Service, 1949,” is 
available for payment of the refund voucher, in view of decision of 
April 20, 1938, 17 Comp. Gen. 859. 

Section 18 (a) of the Permanent Appropriation Repeal Act, 1934, 
48 Stat. 1231, provides, among other things, for the establishment on 
the books of the Government, effective July 1, 1935, of an account, 
“Refund of moneys erroneously received and covered,” for the refund 
of collections erroneously received and covered which are not prop- 
erly chargeable to any other appropriation. In the above cited de- 
cision, the general rule in such refund cases was stated substantially 
as follows: 

When the amount subject to refund can be traced as having been 
erroneously credited to an appropriation account the refund claim is 
chargeable to said appropriation whether it be lapsed or current, or 
reimbursable or nonreimbursable; and it is only when collections 
erroneously covered into the Treasury as miscellaneous receipts are 
involved and the refund is not properly chargeable to any other ap- 
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propriation that there is for consideration charging the appropriation 
“Refund of moneys erroneously received and covered.” 

The appropriation “Salaries and Expenses, Immigration and Natu- 
ralization Service, 1949,” act of June 3, 1948, 62 Stat. 305, 319, provides 
in part as follows: 

* * * refunds of head tax, maintenance bills, immigration fines, and other 
items properly returnable, except deposits of aliens who become public charges 
and deposits to secure payment of fines and passage money; * 

While the above appropriation does not specifically provide for 
refunds in connection with breached delivery bonds, it appears that 
the refund here involved would properly fall into the category of 
“other items properly returnable” as those words are used in the 
appropriation. Accordingly, the said voucher may be certified for pay- 
ment if otherwise correct. 

The voucher and supporting papers are returned herewith. 


[B-86844] 


Retired Members of Navy Nurse Corps—Dual Compensation 
Restrictions 


Retired members of the Navy Nurse Corps who were placed on the retired list 
prior to April 16, 1947, the effective date of the Army-Navy Nurses Act of 1947, 
which granted commissioned officer status to members of the Navy Nurse Corps, 
do not receive retired pay for or on account of commissioned service within the 
purview of section 212 of the act of June 30, 1982, as amended, so as to be 
subject thereunder to the prohibition against the concurrent receipt of civilian 
compensation and retired pay at a combined rate in excess of $3,000 per annum. 


A member of the Navy Nurse Corps retired under the act of December 3, 1945, 
without having acquired a commissioned status, and who is receiving retired 
pay concurrently with civilian compensation in a combined amount in excess of 
$2,000 per annum—being neither an officer nor an enlisted man—is to be regarded 
as receiving a “salary” in her retired status within the meaning of the dual 
compensation statute of May 10, 1916, as amended, and, therefore, such person 
should be required to refund the salary which she has not elected to retain. 


Comptroller General Warren to the Secretary of the Navy, August 
17, 1949: 


Consideration has been given your letter of June 1, 1949, enclosing 
letter dated April 21, 1949, from the Chief, Bureau of Supplies and 
Accounts, relative to the applicability of section 212 of the act of 
June 30, 1932, as amended, 5 U. S. C. 59a, to the retired pay status of 
Ensign Esther Virginia Worley, Nurse Corps, United States Naval 
Reserve, retired, while employed in a civilian capacity with the 
Veterans Administration. 

The facts and circumstances surrounding the case are set forth in 
‘he said letter of April 21 in substance as follows: Effective December 
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1, 1939, the subject individual was appointed as a nurse in the Navy 
Nurse Corps Reserve pursuant to the act of May 13, 1908, 35 Stat. 
146. She was given the relative rank of ensign under the provision 
of the act of July 3, 1942, 56 Stat. 646, and, subsequently, pursuant to 
the act of February 26, 1944, 58 Stat. 105, she was designated to hold 
a temporary rank corresponding to such relative rank. On December 
1, 1945, under authority contained in the provisions of 34 U. S. C. 
436, and 855c-1, she was placed on the retired list of the Navy Nurse 
Corps with retired pay computed upon the basis of the act of December 
3, 1945, 59 Stat. 594. Subsequently, on December 15, 1947, it is stated 
that she accepted civilian employment in the Veterans Administra- 
tion at a salary of $2,168.28 per annum and that her present salary 
is $299.50 per month. 

In view of the foregoing, you request a decision with respect to 
the following specific questions : 

(a) Are the provisions of Section 212 of the Economy Act of June 30, 1932 
(47 Stat. 406; 5 U. 8. C. 59a), applicable to the case of Ensign Worley? 

(b) Was Ensign Worley properly credited with full retired pay for the period 
from December 15, 1947, to December 31, 1948? 


(ce) Should credit of full retired pay to Ensign Worley be resumed as of 
January 1, 1949? 


The Navy Nurse Corps was established by the act of May 13, 1908, 
supra, to consist of one superintendent to be appointed by the Secretary 
of the Navy and as many chief nurses, nurses, and reserve nurses as 
may be needed, to be appointed by the Surgeon General with the ap- 
proval of the Secretary of the Navy. By the act of July 3, 1942, supra, 
members of such corps were granted relative rank in relation to 
commissioned officers of the Navy as follows: The superintendent, the 
relative rank of lieutenant commander; assistant superintendents, the 
relative rank of lieutenant; chief nurse, the relative rank of lieutenant 
(jg) ; nurse, the relative rank of ensign. Also, in that connection, the 
act of February 26, 1944, 58 Stat. 105, provided that “during the pres- 
ent war and 6 months thereafter” members of the Navy Nurse Corps 
entitled to relative rank under existing law “shall be designated by the 
rank which corresponds to the relative rank heretofore provided by 
law for such superintendent and members” but that nothing in the 
said act shall alter, enlarge, or modify the provisions of law relating 
to the manner of their appointment. 

With respect to the status of members of the Navy Nurse Corps 
under the said act of July 3, 1942, it was held in decision of August 
4, 1943, 23 Comp. Gen. 76, at page 79, that “While members of the 

* 3 Navy and the Army Nurse Corps hold relative rank, mem- 
co thereof are not commissioned officers.” With respect to the 1944 
act, it was held in decision of November 13, 1945, 25 Comp. Gen. 388, 





82 DECISIONS OF THE COMPTROLLER GENERAL [29 


at page 395, that such act “did not materially affect the status of 
members of the Navy Nurse Corps, that is, it did not grant them 
commissions in the Navy or extend to them the benefits of laws appli- 
cable to commissioned officers of the Navy.” 

In view of the foregoing decisions, it appears clear that, prior 
to the effective date of the Army-Navy Nurses Act of 1947, approved 
April 16, 1947, 61 Stat. 41, members of the Navy Nurse Corps did 
not acquire the status of commissioned officer. Therefore, such mem- 
bers who were placed on the retired list prior to that date do not 
receive retired pay for or on account of commissioned service within 
the purview of section 212 of the act of June 30, 1932. Accordingly, 
question (a) presented in your letter is answered in the negative. 

Section 1 of the act of December 3, 1945, 59 Stat. 594, provides 
that during the effective period thereof—from July 10, 1944, to 6 
months after termination of the present war—members of the Navy 
Nurse Corps shall receive the same pay and money allowances that 
are now or may hereafter be prescribed by law for officers of the Regu- 
lar Navy or corresponding rank and length of service. Section 2 (b) 
of the said act, 59 Stat. 595, provides that members of such corps who 
are retired for disability (act of June 20, 1930, 46 Stat. 790) “shall 
beginning on the first day of the first month next following the date 
of enactment of this act be entitled to retired pay at the rate of 75 
per centum of the active-duty pay to which she would have been 
entitled at the time her disability was incurred had her active-duty 
pay and allowances at such time been computed as provided in section 
1 of this act.” Accordingly, since the retired pay status of the nurse 
involved in the instant case was governed by the foregoing act, such 
retired pay constitutes “salary” within the meaning of that term as 
used in the act of May 10, 1916, as amended by the act of August 29, 
1916, 39 Stat. 582, which with the exception of retired officers and 
enlisted men of the Army, Navy, etc., prohibits the use of appropriated 
monies for payment to any person receiving more than one salary 
when the combined amount of said salaries exceeds $2,000 per annum. 
Therefore, since the said retired nurse is neither an officer nor an 
enlisted man within the exceptions of the 1916 act, she is subject to 
its provision. Cf. 15 Comp. Gen. 74. Thus, the receipt by Ensign 
Worley of the two salaries involved was contrary to law, and while 
she has a right of election as to which of the two salaries she will retain, 
one or the other should be refunded. If she elects to continue her 
employment with the Veterans Administration and to receive the 
salary incident thereto, she should be required to refund all retired 
pay received by her during the period December 15, 1947, to December 
31, 1948. Also, under such election it follows, of course, that credit 
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of retired pay may not be resumed as long as she receives salary from 
other sources in violation of the dual compensation act of 1916. Ques- 
tions (b) and (c) presented in your letter are answered accordingly. 


(B-84463] — 


Leaves of Absence—Military—Accrual—Maximum Limi- 
tation 

In applying the provisions of section 3 (b) of the Armed Forces Leave Act of 
1946, prohibiting the accumulation or crediting “at any time” of leave in excess 
of 60 days, to members of the armed forces who have accumulated the maximum 
of 60 days’ leave, no further leave may be regarded as being accumulated until 
such 60 days have been reduced by the actual taking of leave, so that leave taken 
actually should be charged as of that time against the 60-day accumulation, 
instead of permitting an interim accumulation of leave in excess of 60 days which 
may be used for leave purposes. 

Assistant Comptroller General Yates to the Secretary of Defense, 
August 18, 1949: 


The pay voucher of Lt. Gen. Allen H. Turnage, United States 
Marine Corps, for December 1947 (Voucher No. 5322, December 1947 
account of G. R. Frank), shows that the officer received, in addition 
to active-duty pay and allowances for the period November 26 to 
December 31, 1947, a lump-sum settlement of $1,249.33, for 40 days’ 
unused leave purportedly to his credit on December 31, 1947, the date 
preceding his transfer to the retired list. ‘The question has been raised 
as to whether the method of computing the unused leave to the officer’s 
credit on the date of his retirement is in accordance with the 60-day 
limitation imposed upon the amount of accumulated or accrued leave 
which members of the armed forces are permitted to accumulate or to 
have to their credit at any time after August 31, 1946, under the provi- 
sions of section 3 of the Armed Forces Leave Act of 1946, 60 Stat. 963. 
It will be noted that under section 3 (a) of said act of 1946 each member 
of the armed forces is “entitled to leave at the rate of two and one-half 
calendar days for each month of active service” and that section 3 (b), 
60 Stat. 964, expressly provides that, notwithstanding any other provi- 
sion of that act or of any law or regulation, “no member of the armed 
forces * * * shall be permitted to accumulate or to have to his 
credit, at any time after August 31, 1946, accumulated or accrued leave 
aggregating in excess of 60 days.” However, section 5 (c) of the Navy 
leave regulations (Joint Bureau of Personnel and Bureau of Supplies 
and Accounts letter of August 25, 1947), applicable to personnel of 
Navy and Marine Corps, provides in pertinent part as follows: 

(c) Harned leave is the term used to describe the leave potential of an individ- 


ual as of any given date during the fiscal year. It is determined by completing 
the following formula: 
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From the amount of accrued leave, subtract the amount of leave which has 
been taken, or compensated for in cash, since the beginning of the fiscal year to 
the given date. To that remainder, add the amount of leave which has been 
earned since the beginning of the fiscal year to the given date. Harned leave 
may be in excess of 60 days during the fiscal year, but must be reduced to 60 
as of the beginning of the next fiscal year, or upon completion of separation 
processing, as directed in section 8 (b) (9). 

To the extent that the provision in the said regulation that “earned” 
leave may be in excess of 60 days during the fiscal year was intended 
or may be applied as permitting leave privileges in excess of those 
allowable under the statutory limitation of a 60-day credit “at any 
time,” it appears to be contrary to law. 

The basis for the said provision in the regulation is, presumably, 
that since leave is not administratively credited until the end of the 
fiscal year, the individual does not “accumulate or have to his credit” 
during the fiscal year accumulated or accrued leave aggregating in 
excess of 60 days. However, the fact that, for possible administrative 
convenience, leave actually may not be entered or credited on an 
individual’s leave record until the end of the fiscal year would not 
appear to be determinative of his leave rights during the fiscal year. 
Each member of the armed forces is entitled to leave at the rate of 
two and one-half calendar days per month without regard to annual 
periods, and it would seem clear that at the end of each month a mem- 
ber would accumulate or have to his credit an additional 214 days’ 
leave, irrespective of whether such leave actually be entered on his 
leave record or whether it be called accumulated leave or earned leave. 

In a letter dated July 12, 1948, the Assistant Chief of the Audit Divi- 
sion of this Office requested the Chief of Naval Personnel to outline 
the precise basis on which it administratively was concluded that the 
60-day accrual and cumulation limitation contained in the Armed 
Forces Leave Act is applicable only at the end of a fiscal year, or, 
in the case of discharge or release from active duty at other than the 
end of a fiscal year, as of the date of such discharge or release. In a 
reply thereto dated October 21, 1948, the Assistant Chief of Naval 
Personnel stated that the 1946 act was the first leave statute that the 
Navy had to administer for officers and enlisted personnel alike and 
that the Navy naturally referred to a comparable leave system which 
had been approved by this Office, namely, that for civil service 
employees. 

While, as indicated by the Assistant Chief of Naval Personnel, the 
Navy regulations have in effect attempted to extend to members of the 
naval forces a right to current leave in excess of the 60-day limitation 
by analogy to the “annual” leave privileges of civilian employees, it 
will be noted that the limitation on cumulative leave contained in the 
law governing annual leave for civilian employees, 49 Stat. 1161, is 
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directed to “the part unused in any year,” that is, the leave to an 
employee’s credit at the end of a calendar year, whereas the Armed 
Forces Leave Act of 1946 specifically limits to 60 days the amount of 
leave that a member may have to his credit “at any time” after August 
31, 1946. In that respect the provisions of the Armed Forces Leave 
Act of 1946 differ materially from the “annual” leave provisions for 
civilian employees, referred to by the Assistant Chief of Naval Per- 
sonnel, but are similar to the provisions of the Sick Leave Act of 
March 14, 1936, 49 Stat. 1162, applicable to civilian employees of the 
Government, which act provides that cumulative sick leave “at the 
rate of 114 days per month” shall be granted to all civilian employees, 
“the total accumulation not to exceed ninety days.” Applying such 
provision, section 30.302 of the Annual and Sick Leave Regulations for 
civilian employees specifically provides with respect to sick leave that 
“the balance to the credit of the employee at the end of any month 
shall not exceed ninety days.” 

For such reasons, the provision respecting “earned” leave in the 
Navy leave regulations here involved may not be applied as authoriz- 
ing an interim accumulation of “earned” leave in excess of 60 days 
which may be used for leave purposes, but such regulation should be 
applied on the basis that after a maximum of 60 days’ leave has been 
accumulated or “earned” from month to month, no further leave may 
be regarded as being “earned” until such 60 days have been reduced by 
the actual taking of leave. The net effect would be to require that 
leave taken be actually charged as of that time against the 60-day 
accumulation, instead of permitting it to be carried forward and 
charged back against so-called earned leave treated as accruing in 
excess of 60 days over a fiscal year period. 

In the particular case here involved it appears from a copy of 
orders dated December 12, 1947, that General Turnage had 60 days’ 
accrued leave to his credit on June 30, 1947, and that he was granted 
35 days’ leave from November 27 to December 31, 1947, both dates 
inclusive. Under the Navy method of computation he was paid for 
40 days’ leave immediately after having used 35 days’ leave, or a 
total of 75 days, notwithstanding the statutory prohibition against 
a leave credit of more than 60 days “at any time.” Under that pro- 
hibition he could have had no more than 60 days’ leave to his credit 
when he went on leave November 27, 1947, for 35 days. Such 35 days’ 
leave taken reduced his credit to 25 days, plus not more than 3 days’ 
leave accruing during such 35 days, or a total of 28 days, instead of 
the 40 days for which he was paid upon retirement January 1, 1948. 
It thus seems clear that the Navy method of computation resulted in 
an overpayment to General Turnage for 12 days’ leave, in the amount 
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of $374.80, contrary to the plain terms of the statute. The Audit 
Division of this Office has been instructed accordingly to withhold 
credit in the account of the disbursing officer for the amount of such 
overpayment and to take like action in all similar cases. 

In view of the foregoing, and since it is understood that the other 
branches of the armed forces are applying such maximum 60-day 
limitation in the same manner:as the Department of the Navy, the 
matter is brought to your attention for such corrective action as may 
be appropriate. 


[B-87458] 


Transportation of Dependents of Deceased Naval Personnel 


The holding of this Office in 28 Comp. Gen. 270 to the effect that transportation 
of dependents incident to the death or injury of naval personnel is not author- 
ized under section 12 of the Missing Persons Act of 1942, unless the injury or 
death was the result of military or naval operations, will not be regarded as 
modifying an earlier decision (A-24108, September 19, 1928) which authorized 
the transportation of dependents of naval personnel who died overseas from 
overseas stations to the home or place of burial in the United States. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
August 18, 1949: 


Reference is made to your letter of June 17, 1949, with enclosures, 
requesting decision as to whether transportation of dependents is 
authorized from overseas stations to home or place of burial of naval 
personnel incident to the death of such personnel at such overseas 
stations. 

By decision of September 19, 1928, A~24108, the then Secretary of 
the Navy was advised that “No question will be raised in the audit 
where transportation for dependents is furnished dependents from 
an overseas station at which the officer or enlisted man died to his home 
or place of burial in the United States.” You question whether said 
decision was modified by decision of October 28, 1948, B-51701, 28 
Comp. Gen. 270, in which it was held that transportation of depend- 
ents as incident to injury or death of naval personnel is authorized 
only upon a showing that the injury or death of the personnel involved 
was the result of military or naval operations. 

The decisions, B-51701, January 10, 1946, May 14, 1947, and Octo- 
ber 28, 1948, concerned the right of a dependent of a Navy lieutenant 
whose death occurred at an overseas station to transportation incident 
to such death between points within the continental limits of the 
United States under section 12 of the Missing Persons Act of March 
7, 1942, 56 Stat. 145, 146, which provides, among other things, that 
the dependents of any person on active duty who is officially reported 
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as injured, dead, missing as the result of military or naval operations, 
interned in a neutral country, or captured by the enemy, may be moved 
to the official residence of record of such person, or, upon application 
by such dependents, to such other location as may be determined by 
the head of the department concerned or by such person as he may 
designate. Said decision was not intended to, and did not, modify the 
decision of September 19, 1928, authorizing the return of dependents 
from overseas stations to the United States incident to the death at 
such stations of the personnel upon whom they are dependent. See 
B-21881 of December 22, 1941; cf. 4 Comp. Gen. 653. 
Your question is answered accordingly. 


[B-88205] 


Retirement—Annuities—Survivors of Alaska Railroad and 
Panama Canal Employees 

In view of section 7 (d) of the act of July 21, 1949, applying, as of February 28, 
1948, the survivor annuity provisions of section 12 (c) of the Civil Service Retire- 
ment Act, as amended, to employees of The Panama Canal and Alaska Railroad, 
survivors of deceased employees of such agencies who died after February 28, 
1948, and who have received lump-sum payments under then existing retirement 
laws which specifically have been repealed by the 1949 act, must refund the lump- 
sum payments before receiving the survivor annuity to which they became entitled 
by virtue of the 1949 act. 

Comptroller General Warren to the President, United States Civil 


Service Commission, August 19, 1949: 


Reference is made to your letter of July 26, 1949, requesting decision 
whether survivors of deceased former employees of The Panama Canal 
and Alaska Railroad who died after February 28, 1948, with at least 5 
years of service, would be required to refund the lump-sum payment 
previously made to them under the then existing retirement laws ap- 
plicable to such services before receiving the annuity to which they 
became entitled under the Civil Service Retirement Act as extended 
by the act of July 21, 1949, Public Law 180, 63 Stat. 475. 

The said act of July 21, 1949, specifically repeals the Alaska Railroad 
Retirement Act of June 29, 1936, as amended, and sections 91 to 107 
of the Canal Zone Code and generally extends to employees and former 
employees of these agencies the benefits of the Civil Service Retirement 
Act effective from April 1, 1948, with some exceptions as to the effective 
date. Section 7 (d) of Public Law 180, 63 Stat. 477, provides: 

(d) The provisions of section 12 (c) of the Act of May 29, 1980, as amended, 
shall apply as of February 28, 1948, in the case of any officer or employee within 


the coverage of the Alaska Retirement Act, as amended, or the Canal Zone 
Retirement Act, as amended, who shall have died subsequent to that date. 
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Section 12 (c) of the Civil Service Retirement Act as amended by 
section 11 of the act of February 28, 1948, Public Law 426, 62 Stat. 54, 
provides that in case any officer or employee to whom the act applies 
shall die after having rendered at least 5 years’ service, the widow 
and/or children may be paid annuities computed in accordance with 
the formula prescribed in said section. There is no provision in that 
section of the Civil Service Retirement Act for a lump-sum payment to 
anyone entitled to an annuity thereunder. The rights under that sec- 
tion of the Civil Service Retirement Act as extended to survivors of 
employees of the Alaska Railroad and Panama Canal must be ascer- 
tained as though the said section 12 (c) as amended, supra, was the 
only act governing such matters in effect during the period February 
28, 1948, to July 21, 1949. Consequently, as it makes no provision for 
a lump-sum payment in addition to an annuity, it follows that the 
lump-sum payment must be refunded if an annuity is to be paid. In 
cases in which the survivors otherwise entitled to the annuity received 
the lump-sum payment and are not in a position financially to make 
the refund, the annuity might be processed and annuity payments 
withheld as they fall due until the lump-sum payment has been fully 
recouped. If lump-sum payments were made to other persons than 
those entitled to annuities under section 12 (c) of the Civil Service 
Retirement Act, the annuity payments need not be delayed until the 
lump-sum payments are refunded, but prompt steps should be taken 
to recover such unauthorized payments. 

Your submission is answered accordingly. 


CB-88094] 


Checks—Indorsements—Conditional—Acceptance 


Checks or drafts representing collections of reimbursable sickness benefit pay- 
ments under sections 2 (f) and 12 (0) of the Railroad Unemployment Insurance 
Act, as amended, which bear conditional indorsements purporting to release the 
drawer from further claims in connection with the injury, may be accepted where 
the checks or drafts are in the amount determined by the Railroad Retirement 
Board to be due in each case, there being no element of compromise involved 
in accepting such remittances. Compare 15 Comp. Gen. 1072. 





Comptroller General Warren to the Chairman, Railroad Retire- 
ment Board, August 22, 1949: 


Reference is made to your letter of July 22, 1949, relative to the 
acceptance of certain checks and drafts representing payment to the 
Railroad Retirement Board under the Railroad Unemployment In- 
surance Act which are received and scheduled for collection by the 
Board. 
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The checks and drafts are stated to be those received by the Rail- 
road Retirement Board from individuals or insurance companies 
under the provisions of sections 2 (f) and 12 (0) of the Railroad 
Unemployment Insurance Act, as amended, 54 Stat. 1096, 60 Stat. 
737, 741, 45 U. S. C. 352 (£), 362 (0), on claims filed by employees 
of railroads for personal injuries. It appears that the checks and 
drafts are received by the Board on account of its right of reimburse- 
ment for sickness benefits paid by it to such employees—the adminis- 
trative procedure with respect to such matters being more particu- 
larly set forth in your letter. 

You state that practically all remittances in connection with per- 
sonal injury cases in such matters are received from railroad com- 
panies, other employers under the Railroad Unemployment Insur- 
ance Act, and insurance companies; that the remittances are issued 
by claims departments of the companies in accordance with their 
ordinary procedures for the settlement of personal injury claims; and 
that the checks and drafts frequently contain language, examples of 
which are set forth in your letter, purporting to release the paying 
company from all further claims in connection with the injury to 
the individual named on the check or draft. 

You further state that, when the Board receives a remittance, it 
determines that it is in the amount to which the Board is entitled, after 
which it is scheduled and transmitted to the local regional disburs- 
ing officer of the Treasury Department for deposit. It appears from 
your letter that the majority of checks and drafts are made payable 
to the Treasurer of the United States and are transmitted without 
endorsement, but that if the remittance is made payable to the Board, 
it is endorsed for payment to the Treasurer. 

You state further that that procedure has been followed since the 
inception, on July 1, 1947, of the sickness insurance program of the 
Railroad Unemployment Insurance Act, but that in its RDO Letter 
507, Supplement 10, dated July 1, 1949, the Division of Disburse- 
ment, Treasury Department, called the attention of the regional dis- 
bursing officers to the decision of this Office reported in 15 Comp. 
Gen. 1072 (A-74922, dated June 9, 1936), relating to the absence of 
authority of law to accept, in connection with debts due to the Gov- 
ernment, checks bearing conditional endorsements that they consti- 
tute full payment, as the result of which notice the regional disburs- 
ing officer at Cleveland, Ohio, has refused to accept a number of such 
remittances which were transmitted to him by the Board’s regional 
office in that city. 

You urge that, while a strict interpretation of the pertinent sec- 
tions of the Railroad Unemployment Insurance Act establishes the 
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claim of the Board for reimbursement in such matters, upon proper 
notice, as a lien upon any related sums paid or payable as settlement 
or damages, the present cooperative arrangement with the railroad 
and insurance companies has operated entirely satisfactorily without 
resort to litigation; that the difficulties of obtaining cooperation from 
employers and insurance companies would be greatly increased if 
the Board may not accept their ordinary forms of remittance; and 
that the refusal to accept the latter might raise substantially the cost 
of collecting the amounts due. 

You express the view that the decision in 15 Comp. Gen. 1072 is not 
in point in the present matter because the remittance in each case is 
in an amount specified by the Board, the correctness of which is veri- 
fied before scheduling and transmittal. However, because of the 
question raised, you ask (1) whether said decision applies to the ac- 
ceptance of checks and drafts bearing the conditions referred to as 
to full settlement and release, when the amounts thereof have been 
determined by the Board to be correct, and (2) if the decision does 
apply, whether the objection can be removed by placing on the re- 
verse side of such drafts and checks a preliminary certification or 
endorsement to the effect that the amount has been determined to be 
correct by the Railroad Retirement Board. 

In the decision in 15 Comp. Gen. 1072, addressed to the Administra- 
tor of Veterans Affairs, it was held, as indicated in your letter, that 
there was no authority of law to accept, in connection with debts due 
the Government, checks bearing conditional endorsements that they 
constitute full payment. However, that decision was subsequently 
modified by decision of October 6, 1936, in the same case—namely, 
A-74922—wherein, upon request by the Administrator of Veterans 
Affairs for review of the matter, it was held, with reference to checks 
received from surety companies in payment of claims in favor of the 
United States, that in cases where the check is in the full amount of 
the bond of the surety but, however, bears a conditional endorsement re- 
lating to full payment, etc., this Office would not be required to object 
to the acceptance of such checks even though they may bear such con- 
ditional endorsement, since such checks were in the full amount pay- 
able by the drawer—the surety—and did not release others who might 
also be liable and did not involve a compromise. 

In the present case, as stated above, it appears that the checks or 
drafts are in the amount determined by the Railroad Retirement 
Board to be due in each case—which is understood from your letter to 
be the full amount due. Thus, there is not involved the acceptance of 
a check or draft in an amount less than the full amount determined to 
be due. Accordingly, in such cases, since it appears from your letter 
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that they represent the full amount due by the party making the pay- 
ment and thus that there is no element of compromise involved, this 
Office will interpose no objection to the acceptance of checks or drafts 
bearing conditional endorsements as to full payment, etc., such as 
referred to in your letter. 


([B-88556] 


Appropriations—Availability—Leasing of Motion Picture 
Film 

Motion picture film made and produced by a private concern for commercial dis- 
tribution depicting certain phases and activities of the Food and Drug Adminis- 
tration which administratively has been determined to be an effective means, in 
furtherance of the provisions of the Federal Food, Drug, and Cosmetic Act, of 
reporting and illustrating the results of investigations by the Administration, 
and in educating the public, may be leased under a proper agreement pursuant 
to the authority contained in the current appropriation for salaries and ex- 
penses; however, the term of the lease should be limited to the current fiseal 
year or be renewable by the Government at itS option from year to year. 
Comptroller General Warren to the Administrator, Federal Security 


Agency, August 22, 1949: 


Reference is made to letter dated August 9, 1949, from the Acting 
Administrator, requesting a decision as to whether appropriated funds 
of the Food and Drug Administration are available to lease copies of 
a motion picture film made and produced by RKO Pathe, Inc., de- 
picting certain phases and activities of the Food and Drug 
Administration. 

It is explained that the film was made for commercial exhibition by 
the producer without any expense to the Government, and that it 
presents the activities of the Food and Drug Administration in its 
enforcement of the Federal Food, Drug, and Cosmetic Act, as amended, 
21 U. S. Code 301-392. It is also stated that the Food and Drug 
Administration offices in Washington and in the field receive numerous 
requests to address consumer groups, better business bureaus, associa- 
tions of State and municipal drug enforcement officials, parent- 
teacher associations, school classes, etc., and the Administration 
endeavors to comply with such requests in order to inform the public 
how the act is enforced and the public is protected by its provisions; 
and to educate the public to evaluate claims for and labeling of prod- 
ucts and where and how to report apparent violations. In complying 
with such requests, it is stated that the showing of this film, followed 
by pertinent remarks by an employee assigned to talk to such groups, 
and a question and answer period, would be a most satisfactory and 
economical means of meeting the demands of the public. 
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The letter further states that the Food and Drug Administration 
now has an offer from the distributors of the film to lease or license 
copies of the film for a period of three years and, if permitted to enter 
into such agreement, proposes to distribute copies of the film to its 
field districts and resident inspection posts to be available for show- 
ing upon request of various interested groups and to retain some of the 
copies in Washington to be shown in personnel training programs or 
to meet requests from groups in localities where there is no Food and 
Drug Administration office. 

The Federal Food, Drug, and Cosmetic Act, designed for the pro- 
tection of the public by promoting the purity, identity, standard 
quality, standard potency, and truthful and informative labeling of 
foods, drugs, cosmetics, and related products entering interstate com- 
merce and imported into this country, provides in section 705 (b) 
[21 U. S. Code 375 (b)] that: 

The Administrator may also cayse to be disseminated information regarding 
food, drugs, devices, or cosmetics in situations involving, in the opinion of the 
Administrator, imminent danger to health or gross deception of the consumer. 
Nothing in this section shall be construed to prohibit the Administrator from 


collecting, reporting, and illustrating the result of the investigations of the 
Agency. 


The Federal Security Agency Appropriation Act, 1950, approved 
June 29, 1949, 63 Stat. 285, under the heading Food and Drug Admin- 


istration, provides, in pertinent part, as follows: 

Salaries and expenses: For necessary expenses for carrying out the Federal 
Food, Drug, and Cosmetic Act, as amended * * * reporting and illustrating 
the results of investigations * * 

Since it has been determined “ your agency that the proposed use 
of the film would constitute an effective means of reporting and illus- 
trating the results of investigations by the Food and Drug Adminis- 
tration, and that the film would also be useful in educating the public 
to recognize and report violations of the Federal Food, Drug, and 
Cosmetic Act, you are advised that this Office perceives no objection 
to the proposed rental of the film under a proper lease agreement. 

While the aforesaid letter states that RKO has offered to lease or 
license copies of the film on a diminishing sliding scale for a 3-year 
period, there is to be noted the fact that the appropriations made by 
the above-cited appropriation act are available only for the fiscal 
year ending June 30, 1950, and that sections 3732 and 3679, Revised 
Statutes, in effect, prohibit the involvement of the Government in any 
contract or obligation beyond the extent and availability of existing 
appropriations unless otherwise authorized by law. 28 Comp. Gen. 
553. It follows that the period covered by the contemplated lease 
would be required to be limited to the current fiscal year. However, 
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there would be no legal objection to reserving to the Government by 
the terms of such lease an option to renew the same from year to year 
on the basis of the reduced rates offered by RKO, if agreeable to RKO 
and determined by your agency to be in best interests of the Govern- 
ment. 


[B-87806] 


Compensation—Withholding—Employees Separated by 
Reduction in Force 


In cases where employees who have been given a 30-day notice of termination 
of services due to reduction in force remain in an active-duty status for such 30- 
day period, final salary checks, that is, checks for amounts due as salary upon 
the last day of work or active duty, properly are for withholding as an offset 
against previous salary overpayments; similarly, checks issued as lump-sum 
payments for accrued annual leave must be withheld. 


When an employee who is indebted for a salary overpayment applies for and is 
granted accumulated annual leave upon receipt of a notice of termination of 
services due to reduction in force, checks issued in payment of salary currently 
accruing during such period of terminal leave with pay, other than the check 
for final salary, must be regarded as current salary and may not be withheld to 
offset the previous salary overpayment. 


Comptroller General Warren to the Secretary of the Navy, August 
25, 1949: 


Reference is made to your letter of July 11, 1949, presenting for de- 
cision two questions, as follows: 


1, When an employee, who has been given a 30-day notice of termination of 
services, due to a reduction in force, remains in an active duty status for the 
30-day period, which checks for salary, if any, are proper for withholding and 
forwarding to the General Accounting Office for settlement as an offset to a 
Salary overpayment? 

2. When an employee, upon receipt of a notice of termination of services, due 
to a reduction in force, applies for and is granted accumulated leave, which checks 
for salary while in a leave status, if any, are proper for withholding and for- 
warding to the General Accounting Office for settlement as an offset to a salary 
overpayment? 

Also, your letter raises a question as to whether Office decision of De- 
cember 3, 1936, 16 Comp. Gen. 547, so far as it relates to employees 
furloughed without pay, has been modified or superseded. 

It has been held that there is no prohibition against withholding, be- 
cause of an indebtedness, the salary or compensation due an officer 
or employee upon his separation from the service. 24 Comp. Gen. 334; 
16 id. 547. Accordingly, the questions contained in your letter are an- 
swered in the order presented : 

1. Under the circumstances stated in the question, the final salary 
check, that is, the check for the amount due as salary upon the last day 


of work or active duty, properly is for withholding. Similarly, a 
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check issued as a lump payment for accrued annual leave must be with- 
held. 

2. It is well settled that annual leave with pay is synonymous with 
work or active duty. See 20 Comp. Gen. 9, and decisions cited therein. 
Accordingly, checks issued in payment of salary currently accruing 
during a period of terminal leave with pay, other than the check for 
final salary, must be regarded as current salary and may not be with- 
held. The final salary check is for withholding as stated in answer to 
question 1. 

Claims for such amounts as may be withheld should be referred to 
the Claims Division of this Office for appropriate disposition. 

With respect to employees furloughed without pay, the rule stated 
in 16 Comp. Gen. 547 still is controlling, and such furloughs may be 
regarded as separations. 


(B-88273] 


Transportation—Dependents of Persons Reported as In- 
jured, Dead, Missing, Ete.—Place To Which Entitled 

Under section 12 of the Missing Persons Act, authorizing transportation of de- 
pendents of persons officially reported as injured, dead, missing as result of 
military or naval operations, to the official residence of record, or, upon applica- 
tion by the dependent, to such other location as may be administratively deter- 
mined, reimbursement may not be allowed for travel performed to a location other 
than the decedent’s home of record in the absence of an application for, and prior 
approval of, such travel, even though the distance involved was less than to the 
home of record. (See also, 29 Comp. Gen. 168.) 

Assistant Comptroller General Yates to Capt. J. W. Eldridge, U. S. 
Marine Corps, August 25, 1949: 


There has been received by first endorsement dated July 28, 1949, 
your letter of July 27, 1949, submitting voucher in favor of Mrs. Dale 
Thierry, widow of Capt. Jess Thierry, Jr., U. S. M. C., deceased, for 
reimbursement for her travel from Costa Mesa, Calif., to Alice, Tex., 
and requesting decision as to whether payment is authorized thereon. 

It is shown by the papers forwarded with the voucher that on March 
2, 1949, Captain Thierry was officially reported dead as the result of 
an airplane crash on Santa Cruz Island off the coast of California; 
that he was engaged in training maneuvers; that his home of record 
was Parkersburg, W. Va.; that his wife was located at Costa Mesa, 
Calif., when notification of death was received, and that she traveled 
from that city to Alice, Tex., the home of her parents, March 24 to 27, 
1949, at personal expense. Since the travel to a location other than the 
decedent’s home of record was performed without prior approval, you 
question whether reimbursement is authorized, the distance involved 
being less than to the home of record. 
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Section 12 of the Missing Persons Act of March 7, 1942, 56 Stat. 
143, 146, provides, in pertinent part, that the dependents and house- 
hold and personal effects of any person on active duty (without re- 
gard to rank or grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, may be moved 
to the official residence of record for any such person, or, upon appli- 
cation by such dependents, to such other locations as may be determined 
by the head of the department concerned or by such person as he may 
designate, by the use of either commercial or Government transporta- 
tion. Bureau of Naval Personnel Circular Letter No. 2-49, dated 
January 5, 1949, promulgated pursuant to said act, provides (para- 
graph 3) that the transportation authorized is from the place at which 
official notice of:status of the person concerned is first received by 
the dependents to the official residence of record of such person, or to 
such other place as may be specifically authorized in advance by (with 
respect to personnel in the Marine Corps) the Officer in Charge of the 
Casualty Division, Personnel Department, United States Marine 
Corps. Paragraph 5 thereof provides that, when travel is desired 
to a destination other than the official residence of record, an appli- 
cation showing the reason why travel to such other point is desired 
must be submitted to the official designated in paragraph 3, and ap- 
proval obtained prior to commencing travel. Thus, neither the law 
nor the regulations contemplate that application and approval thereof 
are required only in cases where travel is desired to a point more dis- 
tant than the home of record. 

In decision of July 14, 1945, 25 Comp. Gen. 45, it was held that, if 
travel to a place other than the official residence of the person officially 
reported as injured, dead, etc., is desired by a dependent, the statute 
requires that application be made therefor and that the head of the 
department, or a person designated by him, make a determination as 
to whether transportation to the place designated by the dependent 
at public expense is warranted. It further was held therein that the 
only exception to that rule is where the travel was performed prior to 
the date of the act but within the period retroactively covered by it 
since, in such cases, an application could not have been made in ac- 
cordance with the provisions of the act. 

Since, in the present case the travel of the dependent to a point other 
than the home of record of the decedent was not in conformity with 
the law and regulations, payment on the voucher, which will be re- 
tained in this Office, is not authorized. 


a 
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[87935] 


Officers and Employees—Training—Public Health Service 
Personnel 




















































To effectuate the purposes of section 301 of the Public Health Service Act, as 
amended, respecting the research and investigative duties of the Surgeon Gen- 
eral, and other provisions expressly related thereto, the Surgeon General may 
assign Reserve officers and civil-service personnel, upon the recommendation 
of the appropriate advisory health council, to outside educational institutions 
for training with tuition and related fees paid as administrative expenses of a 
particular program, and while so assigned regular compensation may be paid and, 
if temporarily away from official headquarters, actual traveling expenses may be 
reimbursed and per diem in lieu of subsistence paid in accordance with the travel 
regulations. 19 Comp. Gen. 448, amplified. 


Unless otherwise authorized by specific statutory authority, service personnel of 
the Public Health Service may not be trained at Government.expense for various 
functions of the Service not expressly related to those functions prescribed in 
section 301 of the Public Health Service Act, as amended, relating to the research 
and investigative duties of the Surgeon General, or in other provisions of the act 
containing an express reference thereto, notwithstanding the fact that such vari- 
ous functions in connection with which training is proposed may be closely related 
to the responsibilities imposed by section 301. 


Comptroller General Warren to the Administrator, Federal Se- 
curity Agency, August 29, 1949: 


Reference is made to letter of July 15, 1949, from the Acting Ad- 
ministrator concerning the extent of the authority of the Public 
Health Service, under the Public Health Service Act, approved July 
1, 1944, 58 Stat. 682, as amended, to provide—at institutions outside 
the Service and at Government expense—training and instruction to 
regularly employed personnel of the Public Health Service. It is 
stated that the questions arise from the need of the Service to have 
available from time to time for areas of critical concern special 
medical, scientific, or technical skills that, in many instances, are 
obtainable only through the training and instruction of Reserve offi- 
cers on active duty and civil-service employees. 

This need, it is said, cannot be met adequately by recruitment since 
individuals having the requisite knowledge and skills either are not 
available in sufficient numbers or are not available on the terms and 
conditions of Government employment, and that it is often more effec- 
tive and economical to provide advanced training to individuals 
already employed and experienced with Service operations and with 
its program requirements than to recruit those having only knowledge 
of a particular specialty. Also, it is stated that medical and related 
scientific developments often present new areas, such as radiobiology, 
in which Service personnel must maintain their expertness if responsi- 
bilities imposed by the Congress are to be fully discharged. 

In considering a similar question arising under the National Cancer 
Institute Act, approved August 5, 1937, 50 Stat. 559, 561, it was held in 
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19 Comp. Gen. 448 that section 5 (f) of the said act, which authorized 
the Surgeon General— 

To adopt, upon recommendation of the Council and with the approval of the 
Secretary of the Treasury, such additional means as the Surgeon General may 
deem necessary or appropriate to carry out the provisions of sections 1 and 2 
of this Act. 
vested in the Surgeon General authority to detail officers and employees 
of the Public Health Service for training and instruction courses tend- 
ing to increase their knowledge of the cause, prevention, and treatment 
of cancer, the tuition to be paid as part of the administrative expenses 
of the National Cancer Institute, and that while so detailed such officers 
and employees might be paid their regular compensation, travel ex- 
penses, and per diem in lieu of subsistence. 

While section 611 of the Public Health Service Act, 58 Stat. 714, 
expressly repealed the National Cancer Institute Act on which the de- 
cision referred to above was based, the provisions of section 5 (f) of 
the earlier act were substantially included, without limitation to 
cancer, in section 301 (g) of the latter act. Subsequently, section 301 
was amended by section 7 (b) of the National Mental Health Act, ap- 
proved July 3, 1946, 60 Stat. 421, 423; section 4 (f) of the National 
Heart Act, approved June 16, 1948, 62 Stat. 464, 468; and section 4 (f) 
of the National Dental Research Act, approved June 24, 1948, 62 Stat. 
598, 601, and as thus amended now reads in part as follows: 

Sec. 301. The Surgeon General shall conduct in the Service, and encourage, 
cooperate with, and render assistance to other appropriate public authorities, 
scientific institutions, and scientists in the conduct of, and promote the coordina- 
tion of, research, investigations, experiments, demonstrations, and studies relat- 
ing to the causes, diagnosis, treatment, control, and prevention of physical and 
mental diseases and impairments of man, including water purification, sewage 


treatment, and pollution of lakes and streams. In carrying out the foregoing 
the Surgeon General is authorized to— 


> a * ¥ * * . 


(g) Adopt, upon recommendation of the National Advisory Health Council, or, 
with respect to cancer, upon recommendation of the National Advisory Cancer 
Council, or, with respect to mental health, upon recommendation of the National 
Advisory Mental Health Council, or, with respect to heart diseases, upon recom- 
mendation of the National Advisory Heart Council, or, with respect to dental 
diseases and conditions, upon recommendations of the National Advisory Dental 
Research Council, such additional means as he deems necessary or appropriate 
to carry out the purposes of this section. 

In view of the conclusion reached in 19 Comp. Gen. 448, and the 
similarity of the provisions of law considered in such decision and 
those under consideration here, you are advised that this Office would 
not be required to object to the expenditure of appropriated funds, 
where otherwise available for the administrative expenses of a par- 
ticular program, to defray the cost of tuition and related fees for 
Reserve officers and civil-service personnel assigned, upon the recom- 


mendation of the appropriate advisory council, to outside educational 
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institutions for training in order to effect the purposes of section 301 
of the Public Health Service Act, as amended, and the provisions of 
the act expressly related thereto. While so detailed such employees 
may be paid their regular compensation and, if temporarily away 
from official headquarters, may be reimbursed actual traveling expen- 
ses and paid per diem in lieu of subsistence in accordance with the 
Standardized Government Travel Regulations. 

With regard to your second question in the matter, it is stated in 
your letter that— 

Our second question relates to the fact that a number of provisions in the 
Public Health Service Act which confer important responsibilities upon the Serv- 
ice make no express reference to section 301 although these responsibilities in fact 
relate “to the causes, diagnosis, treatment, control, and prevention of physical 
and mental diseases and impairments of man, including water purification, sew- 
age treatment, and pollution of lakes and streams.” For example, other provi- 
sions of Title III of the Act (sections 321 to 326, 331, 341, and 344) call upon the 
Service to provide medical care and treatment to certain seamen and other 
beneficiaries. To discharge this responsibility the Service operates 26 hospitals. 

Three types of training illustrate the needs in this area. First, in order to 
utilize effectively reserve and civilian medical and related personnel in clinical 
and business administration of Public Health Service hospitals, there is a 
need to give selected individuals additional and specialized training in hospital 
administration at a university school of medicine, graduate school, or school of 
business administration. Second, many of the types of training listed above, 
such as training at outside institutions in clinical nursing and dentistry, would 
be applicable to meet the regular clinical needs of the Service hospitals. Third, 
Reserve officers serving a residency period in Service hospitals are often re- 
quired to have a period of training from six to twelve months at an outside 
institution in order to comply with the residency standards of the American Medi- 
eal Association in fields in which Service hospitals are not equipped to give the 
complete training. 

While the responsibilities imposed upon the Public Health Service 
by the various other sections of the Public Health Service Act cited 
in your letter may be closely related to the responsibilities imposed 
by section 301, there appears to be no proper legal basis for extending 
the holding of 19 Comp. Gen. 448 to include training for the various 
functions of the Service not expressly related to section 301 of the 
act or to other provisions of the act that were expressly adopted to 
carry out the purpose of such section. Accordingly, in the absence 
of a definite statutory authorization for such training—such as that 
now contained in section 218 of the Public Health Service Act, added 
by section 8 of the act of February 28, 1948, 62 Stat. 38, 47, which 
authorizes training for commissioned officers of the Regular corps— 
it must be held that the training of service personnel at Government 
expense, where such training is not expressly related to those functions 
of the Public Health Service prescribed in section 301 of the Public 
Health Service Act, as amended, or in other provisions of the act 
containing an express reference thereto, is not proper. 
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(B-45103] 


Set-Off—Compensation—General Indebtedness to United 
States 

In the absence of specific statutory authority, no justification exists to set off 
general debts due the United States by its employees without their consent against 
current salary payments due the employees for their services, even though such 
debts be liquidated and undisputed; however, the prohibition against set-off ac- 
tion is not to be regarded as applying to final salary payments upon separation 


from the service or to lump-sum payments for accrued annual leave due separated 
employees for accrued annual leave. 


Comptroller General Warren to the Secretary of the Navy, August 
30, 1949: 


Reference is made to your letter of July 28, 1949, relative to delin- 
quencies in the collection of rents from occupants of the Carver 
Heights and Lexington Park housing projects operated in connection 
with the Naval Air Station, Patuxent River, Md. The last paragraph 
of the said letter is as follows: 

I am aware that decisions of your office have frequently stated that there is 
no authority to exercise the Government’s right of set-off against the current 
salary payments of Federal employees without first obtaining the consent of the 
employee concerned. However, a close examination of the pertinent authorities 
would seem to raise some doubt as to whether this rule should apply in the case 
of an undisputed and liquidated claim. I have attached a memorandum hereto 
as enclosure (C) which outlines the reasons and authorities that point to this 
distinction. Accordingly, I should like to request your decision as to whether a 
liquidated and undisputed claim of the United States against a Federal employee 
may not properly be referred to you for set-off against the current salary pay- 
ments of such employee, notwithstanding the fact that his consent had not been 
obtained in the first place. 

After careful consideration of the arguments advanced in the mem- 
orandum referred to in the light of the decisions cited therein and 
the acquiescence by the Congress in certain of the legal propositions 
deducible from those decisions, I do not feel that, in the absence of 
specific statutory authority, this Office would be justified in under- 
taking to set off debts due the United States by its employees without 
their consent against current compensation due the employees for their 
services, even though such debts be liquidated and undisputed. 

In the said memorandum a contrary conclusion is urged on the 
ground that, in all the applicable court decisions, stress is laid upon 
the fact that the claims involved were disputed or unliquidated. 
While this may be true, it seems equally true that, in the leading case 
of Smith v. Jackson, 241 F. 747, affirmed in 246 U. 8. 388, the decision 
also comprehended the concept that the current salary of an officer or 
employee of the United States, fixed by law and specifically appropri- 
ated for by Congress, is not properly to be considered as a claim against 
the United States within the scope of the broad dictum of Gratiot v. 
United States, 40 U. 8. 336. And the decision in MecCari v. Pence, 18 
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F. 2d 809, that the set-off authorized by section 1766, Revised Statutes, 
is applicable only with respect to compensation due officers or em- 
ployees who, as contracting or disbursing officers, are accountable for 
moneys entrusted to them, involves necessarily the inference that, in 
the absence of statutory authority, set-off may not be made against 
current compensation of employees who are still in the Federal service. 

This interpretation of the applicable court decisions has been con- 
sistently adhered to by this Office over a long period of time. In addi- 
tion to the decision cited in your office memorandum, see 16 Comp. 
Gen. 547; 19 Comp. Gen. 64; 23 Comp. Gen. 555; id. 911; 24 Comp. Gen. 
334; 26 Comp. Gen. 907. Furthermore, congressional acquiescence in 
such consistent interpretation of the decisions of the courts seems 
clearly indicated by the enactment, inter alia, of the act of May 26, 
1936, 49 Stat. 1374, specifically authorizing the withholding of the 
compensation of any person in the executive branch of the Govern- 
ment whenever credit shall have been disallowed in the accounts of a 
disbursing officer for payments to such person. See report of the 
House Committee on Military Affairs on H. R. 8784, House Report 
No. 2370, 74th Congress, 2d Session, showing that the act cited was the 
direct outgrowth of a recommendation of the War Department to over- 
come the effect of the decision in McCarl v. Pence, supra, so far as 
officers of the Army were concerned. It may also be noted that there 
is now pending in the Congress a proposal (H. R. 5819) to amend the 
above act so as to authorize similar withholding in the case of pay- 
ments on account of which charges have been raised in the accounts of 
certifying officers. 

Consequently, it appears that the withholding of current salary 
of employees still in the service in satisfaction of their general debts 
to the Government, without their consent, would be against the policy 
of the Congress and therefore unauthorized. 

It may be pointed out, however, that the prohibition against such 
set-off action consistently has been held not to apply to final salary 
payments in the event the employees are separated from the Federal 
service. See 26 Comp. Gen. 907, 909, and the cases there cited. Sim- 
ilarly, the said prohibition does not apply to lump-sum payments due 
separated employees for accrued annual leave under section 2 of the 
act of December 21, 1944, 58 Stat. 845. See 24 Comp. Gen. 522. 


(B-88223] 





Transportation—Household Effects—Time Limitations 


In applying the words “transportation * * * ghall begin” as used in section 
5 of Executive Order No. 9805, requiring that the transportation of household 
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effects incident to permanent change of station begin within two years from the 
effective date of the transfer of the employee, it is proper to compute the beginning 
of the two years’ period from the time the common carrier’s liability attaches 
to the shipment, namely, the time the carrier receives the goods with an order 
to forward them to a particular destination. 

Comptroller General Warren to Ethelreda C. Fesmire, National 


Labor Relations Board, August 30, 1949: 


Reference is made to your letter of July 28, 1949, transmitting a 
voucher in favor of Marie A. Pierce, an employee of the National 
Labor Relations Board, covering her claim for reimbursement for 
expenses of transporting her household effects upon transfer of ofli- 
cial station, and requesting a decision as to whether said voucher may 
be certified for payment and in what amount. You state that because 
Executive Order 9805 requires that transportation of household goods 
shall begin within two years from the effective date of the transfer, 
there may be a question as to whether this requirement has been com- 
plied with. 

The voucher, in the amount of $143.58, covers the employee’s claim 
for reimbursement for actual expenses incurred for hauling 1,450 
pounds of household effects from Cincinnati, Ohio, to Baltimore, Md., 
on February 11, 1949, at $6.67 per hundredweight, $101.12, 3 percent 
transportation tax, $3.03, hauling to warehouse on September 6, 1946, 
$23.18, and packing charges, $16.25. 

Transfer Order No. 47-353a, dated February 5, 1947, authorized 
the employee to travel on or about February 11, 1947, from San Fran- 
cisco, Calif., her temporary duty station, to Baltimore, Md., for the 
purpose of effecting a change in official station from Cincinnati, Ohio, 
to Baltimore, Md., and further authorized, among other things, the 
transportation of her household goods. Voucher 122896, March 1947 
account of Paul D. Banning, shows that she left San Francisco Febru- 
ary 11, 1947, 9 p. m., and arrived at Baltimore on February 12, 1947, 
6:30 p. m. 

Section 5 of the Regulations Governing Payment of Travel and 
Transportation Expenses of Civilian Officers and Employees of the 
United States When Transferred from One Official Station to Another 
for Permanent Duty, Executive Order 9805, effective November 1, 
1946, issued pursuant to law, 60 Stat. 806, provides that all travel and 
transportation allowable under the regulations shall begin within two 
years from the effective date of the transfer of the employee, with 
certain exceptions which, apparently, have no bearing on the pres- 
ent case. 

The “effective date of the transfer” of an employee transferred from 
one official station to another in the same department or agency is 
the date he enters upon duty at the new official station, or if he already 
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is performing temporary duty under competent orders at the new 
station, the transfer is effective upon the date he receives notice 
thereof. See 28 Comp. Gen. 285, at page 288. Since the employee 
in this instance was not performing temporary duty at Baltimore, 
the effective date of her transfer was February 12, 1947, the date she 
entered on duty there. 

In applying the words “transportation * * * shall begin,” 
appearing in said section 5 of the regulations, Executive Order 9805, 
it is proper to compute the beginning of the 2 years’ period from the 
time the common carrier’s liability attaches to the shipment, namely, 
the time the carrier receives the goods with an order to forward them 
to a particular destination. See 20 Comp. Gen. 568. An Allied Van 
Lines, Inc., freight bill, attached to the submitted voucher, shows that 
the 1,450 pounds of household goods were loaded on February 11, 
1949. Since that was within 2 years of the effective date of the trans- 
fer, the employee is entitled to transportation of her household goods 
at Government expense. However, under the current law and regu- 
lations, Public Law 600, 60 Stat. 806, 807, and Executive Order 9805, 
as amended, payment upon an actual expense basis no longer is au- 
thorized for transportation of household effects moved by a carrier 
between points within the continental United States. 27 Comp. Gen. 
740. Therefore, payment upon that basis would not be proper. Sec 
tion 12 of Executive Order 9805 provides that reimbursement shal 
be made to the employee upon a commuted basis, and in schedule A 
of the order there are set forth the established rates per 100 pounds 
for the various distances and weights shown therein. In section 13 
of the said Executive order, it is stated that the application of the 
schedule will require a determination of the short-line highway dis- 
tance between the authorized points between which the goods were 
shipped. The short-line highway distance between Cincinnati and 
Baltimore is shown in Household Goods Carriers’ Bureau Mileage 
Guide No. 4 to be 504 miles. Since schedule A of Executive Order 
9805 shows a rate of $6.80 per hundredweight for transportation of 
1,450 pounds a distance of 504 miles, the total amount allowable on 
the voucher is 1,450 times $6.80 or $98.60. Therefore, the voucher, 
which is returned herewith, if otherwise correct, may be certified for 
that amount. 
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[B-87354] 


Transportation — Household Effects — Appropriation 
Chargeable 


An employee who shipped his household effects incident to a permanent change 
of station ordered by the Labor Department, Conciliation Service, subsequent to 
the date such Service was transferred to the Federal Mediation and Conciliation 
Service and after he had accepted an appointment in an entirely different agency 
is entitled to be reimbursed for the cost of such shipment from funds currently 
made available to the Federal Mediation and Conciliation Service at the time 
the shipment was made. 


Comptroller General Warren to Genevieve A. Mullen, Federal Medi- 
ation and Conciliation Service, September 1, 1949: 


Reference is made to your letter of June 20 1949, transmitting a 
voucher in favor of Carl R. Schedler for an amount representing the 
cost of transporting his household effects from Litchfield, Connecticut, 
to Washington, D. C., incurred incident to the transfer of his official 
headquarters while employed by the United States Department of 
Labor, Conciliation Service. The pertinent facts are set forth in your 
letter as follows: 

On July 1, 1947, Mr. Schedler then an employee of the U. S. Department of 
Labor, Conciliation Service was transferred from Litchfield, Connecticut to 
Washington, D. C. Travel authorization No. 48-99 was issued authorizing the 
movement of household effects and transportation of immediate family in 
accordance with existing laws and regulations. A copy of this authorization is 
also attached. On August 22, 1947, under the provisions of the Labor Manage- 
ment Relations Act, 1947, (Public Law 101, approved June 23, 1947, 29 U. S. C. 
171-180-182) Mr. Schedler was transferred to the Federal Mediation and Con- 
ciliation Service. A resignation, effective at the close of business October 26, 
1947, terminated his services with this agency. On October 27, 1947, he was 
appointed to a position of Industrial Labor Relations Advisor with the Navy 
Department on Personal Service Contract No. NPS-4967 for the period October 
27 to December 31, 1947 inclusive. It is our understanding that he is still 
employed by the Navy Department. 

Under the foregoing facts, you express doubt whether the expenses 
involved are payable from funds appropriated subsequent to the em- 
ployee’s resignation from your agency and, if such payment be proper, 
whether funds chargeable therewith are those available to the Labor 
Department, the Federal Mediation and Conciliation Service, or the 
Department of the Navy. 

It appears clear from the facts of record that Mr. Schedler’s transfer 
of official station was for the convenience of the Government; that 


authority to move his household effects was included in the order 
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directing the transfer; and that the household effects actually were 
moved within the time limit prescribed by the applicable law and 
regulations—it being assumed that the employee reported to his new 
duty station on or about July 1, 1947. Accordingly, at the time the 
movement took place and payment of the expenses incident thereto 
was made by the employee, he became entitled to reimbursement 
thereof to the extent authorized by law, regardless of the fact that 
at such time he was no longer in the employ of the agency which di- 
rected the transfer, or its successor. 

With respect to the question raised as to which of the three agencies 
here involved should bear the cost of shipment, the record clearly 
shows that the movement of Mr. Schedler’s household effects was au- 
thorized as an incident to a transfer of official station within the 
Labor Department and had no connection with the employee’s subse- 
quent changes of employment—no travel or transportation expenses 
being there involved. Thus, the obligation to pay the cost of such 
shipment properly is that of the agency which authorized the expenses 
to be incurred—the Labor Department. However, since it would ap- 
pear that the Federal Mediation and Conciliation Service, as suc- 
cessor agency to the Labor Department’s conciliation functions, 
conciliation personnel, and records (29 U. S. C. 172), assumed obliga- 
tions, actual and tentative, of the nature here in question, the expenses 
of the shipment constitute a proper charge against appropriated funds 
currently available to such successor agency at the time the shipment 
was made. 

Accordingly, the submitted voucher, which is returned herewith, 
may be certified for payment upon the basis of the applicable com- 
muted rate in effect at the time the travel authorization was issued, 
and in accordance with other pertinent provisions of the applicable 
law and regulations. 


[B-88018] 


Transportation—Baggage—Reimbursement Basis 


Where an employee travels by rail from his old to his new permanent duty stu- 
tion and elects to have his personal effects checked on his ticket, the weight of 
which exceeds that checkable free on his ticket, reimbursement may be made on 
an actual expense basis (excess baggage charges, plus drayage costs) in ac- 
eordance with the provisions of the Standardized Government Travel Regu- 
lations. 


An employee who travels by rail from his old to his new permanent duty station 
and elects to ship his personal effects, or a portion thereof, by express, separate 
and apart from his household effects—the weight of such effects being within 
that checkable free on his ticket—is entitled to reimbursement in accordance 
with Executive Order No. 9805, as amended, provided that the weight of the 
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effects so shipped, when added to the weight of household effects subsequently 
shipped, does not exceed the authorized maximum weight, or that the total sum 
allowable for shipment of all effects does not exceed the constructive cost of their 
shipment in one lot. 

Comptroller General Warren to the Administrator of Veterans 
Affairs, September 1, 1949: 


Reference is made to your letter of July 20, 1949, requesting a de- 
cision as to whether payment is authorized on a reclaim voucher 
submitted therewith in favor of Mrs. Frances Landis, an employee of 
the Veterans Administration, for reimbursement of express charges 
incurred for the shipment of 172 pounds of personal effects from Phil- 
adelphia, Pennsylvania, to Washington, D. C., on or about April 19, 
1949, incident to orders effecting a transfer of the employee’s perma- 
nent duty station. 

The record shows that, by orders dated April 1, 1949, Mrs. Landis 
was transferred from Philadelphia, Pennsylvania, to Washington, 
D. C., for permanent duty. The orders directing the transfer in- 
cluded an authorization for transportation of her household property 
and other personal effects in accordance with existing regulations. 
It is shown that she traveled to her new duty station via rail on April 
17, 1949, using Government transportation requests; that, on or about 
April 19, one trunk (weight 172 pounds), containing clothing and 
other personal belongings, was transported to her new post of duty 
from Philadelphia by railway express; and that the transportation 
charges therefor—$5.49—were paid from personal funds. Subse- 
quently, her claim for $7.70—computed in accordance with Schedule 
“A” of Executive Order 9805, as amended by Executive Order 9997, 
Sept. 8, 1948—administratively was suspended on voucher 149836, 
May 1949 accounts of P. J. Carney, disbursing officer, symbol No. 403, 
pursuant to the provisions of paragraph 39 of the Standardized Gov- 
ernment Travel Regulations. A copy of the cited voucher discloses 
that the claimant’s household effects would be transferred at a later 
date. 

You state that it is presumed the suspension was made in view of 
the decision of this Office dated May 12, 1947 (B-65833), 26 Comp. 
Gen. 860, wherein it was held that a Federal employee who, following 
the receipt of orders for a permanent change of station, proceeded to 
his new station by rail using Government transportation requests and 
checked 200 pounds of personal effects on his ticket, was entitled to 
reimbursement of actual transportation expenses incurred—drayage 
to and from railway station, plus excess baggage charges on weight 
exceeding 150 pounds checkable free on the traveler’s railway ticket— 
in lieu of the commuted rate prescribed by Schedule “A” of Executive 
Order 9805. However, you refer to other decisions concerning the 
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President’s regulations issued pursuant to the provisions of section 
1 (b) of the act of August 2, 1946, 60 Stat. 806, 807, which decisions, 
in effect, hold that an employee may select the carrier which best suits 
his purposes, and reimbursement will be made upon a commutated 
(lump-sum) basis in accordance with Schedule “A” of Executive Order 
9805, as amended. You make particular reference to the legislative 
history of the said statute which reveals that the intent of the Congress 
was that the Government will pay the same sum irrespective of the 
method of shipment—private or common carrier—selected by the em- 
ployee. 27 Comp. Gen. 236; id. 511; id. 753; 28 id.41;id.95. In view 
of the said decisions, you are in doubt as to when to apply the provi- 
sions of the Standardized Government Travel Regulations, in lieu of 
the regulations contained in the President’s Executive orders govern- 
ing the movement of household and personal effects, where the 
employee travels from his old to his new station via rail. 

It is the understanding of this Office that there is no limit to the 
number of pieces (trunks, lockers, containers) of personal property 
that may be checked on a traveler’s railway ticket as baggage; neither 
is there any restriction as to the total weight of the personal property 
(baggage, acceptable by the carrier) that may be checked by the 
traveler on his railway ticket. However, it also is understood that 
only 150 pounds of such property (baggage) are carried free by a rail- 
way carrier and an appropriate charge is made for each 100 pounds, 
or fraction thereof, in excess of the weight checkable free on the 
ticket. 

In the instant case, it is noted that the weight of the effects shipped 
by express from the employee’s former address in Philadelphia to 
her residence near Washington exceeded that which could have been 
carried free from station to station on her railway ticket. Under 
these circumstances, the employee was privileged to select the method 
of shipment, and, since she elected to have said effects shipped by 
express, she is entitled to reimbursement of the transportation charges 
claimed in accordance with Schedule “A” of Executive Order 9805, 
as amended, provided, of course, the weight of the personal effects so 
shipped, when added to the weight of her household effects shipped 
under the travel orders of April 1, 1949, does not exceed the maximum 
weight authorized by the regulations, supra. Moreover, the total 
sum allowable for shipment of all her effects may not exceed the con- 
struction cost of their shipment “in one lot.” Section 7, Executive 
Order 9805. 

If the weight of an employee’s effects exceeds the weight checkable 
free on his ticket and he elects to have them checked on his railway 
ticket, reimbursement may be made on an actual expense basis (excess 
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baggage charges, plus drayage costs) in accordance with the provi- 
sions of the Standardized Government Travel Regulations. See 26 
Comp. Gen. 860. Likewise, where an employee travels by rail from 
his old to his new permanent duty station and he elects to ship his 
personal effects, or a portion thereof, by express, separate and apart 
from his household effects, and the personal effects so shipped are 
within the weight checkable free on his ticket, reimbursement would 
be proper in accordance with Executive Order 9805, as amended. Of 
course, no reimbursement is allowable where such effects actually are 
checked free on the employee’s railway ticket. 
The voucher and related papers are returned herewith. 


CB-87481] 


Restoration of Discharged Employees—Veterans’ Prefer- 
ence Act of 1944, as Amended 


Under section 14 of the Veterans’ Preference Act of 1944, as amended by the act 
of August 4, 1947, requiring an administrative office to take such corrective 
action as the Civil Service Commission finally recommends with respect to ap- 
peals of preference eligibles for restoration to duty, the Commission could 
recommend restoration of an employee retroactive to the date of separation and 
issue supplemental recommendations to that effect as long as the original recom- 
mendation was made on or after August 4, 1947, regardless of whether the 
original administrative action occurred prior or subsequent to that date. 


Generally, an employee who erroneously was removed from the service prior to 
June 10, 1948—the date of the statute providing for the payment of back pay 
to employees restored to duty after erroneous removal—is not entitled to com- 
pensation for the period he was out of the service and he may not count such 
period of non-service toward within-grade salary advancements under section 


402 of the Federal Employees Pay Act of 1945, and the regulations issued pur- 
suant thereto. 


An employee who, under section 14 of the Veterans’ Preference Act of 1944, as 
amended, appeals the downward reallocation of his position and is successful 
in obtaining a revocation of the original reallocation action is entitled to any 
difference in compensation retroactive to the date his salary was changed to 
accord with the initial effective date of the downward reallocation, provided the 
employee has remained in the same position and has continued to perform 
substantially the same duties as theretofore. 


While an employee restored to duty after a period of erroneous separation pur- 
suant to corrective action retroactively recommended by the Civil Service Com- 
mission under section 14 of the Veterans’ Preference Act of 1944, as amended, 
is not required to refund the lump-sum leave payment properly made (computed 
upon his accrued annual leave less the amount of advanced sick leave), the em- 
ployee may, in view of the leave recredit provisions of section 30.411(b) of 
the Annual and Sick Leave Regulations, elect to refund the gross amount of 
the lump sum and have his leave account recredited with the annual leave 
creditable upon separation and redebited with the amount of advanced sick 
leave. 


An employee who erroneously was separated from the service and, upon appeal 
under the Veterans’ Preference Act of 1944, as amended, was restored to duty 
pursuant to the corrective action retroactively recommended by the Civil Serv- 
ice Commission is not entitled to be credited with the annual and sick leave he 
would have earned during the period of his actual separation. 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, September 2, 1949: 


There has been considered your letter of June 27, 1949, submitting 
for decision certain questions in connection with a claim from Don 
J. Mattaro, an employee of the Veterans Administration Regional 
Office, Washington, D. C., for back pay because of his having been de- 
moted in grade and his having been subsequently separated from the 
service, but whose restoration was ordered retroactively effective to 
June 15, 1947, by the United States Civil Service Commission. 

It is reported that, on June 15, 1947, the subject employee was de- 
moted from Grade CAF-11, $4,902 per annum, to Grade CAF-9, $4,902 
per annum, as the result of a downward allocation of his position, and 
that, on October 8, 1947, he was separated from the Grade CAF-9 
position as the result of charges preferred against him. The em- 
ployee appealed both the downward reallocation and the separation 
action under section 14 of the Veterans’ Preference Act of 1944, 58 
Stat. 390, as amended, and apparently the appeal first was heard by 
the Fourth Civil Service Region which held that both actions were 
improper. It is not disclosed who appealed the case to the Board of 
Appeals and Review of the Civil Service Commission, but it is assumed 
that such action was taken by your office. In any event, that board, 
under date of January 7, 1949, affirmed the decision of the Fourth Civil 
Service Region and recommended that Mr. Mattaro be restored to his 
old position inGrade CAF-11. In accordance with that recommenda- 
tion, the restoration of the employee was effected on February 7, 1949, 
to Grade CAF-11 at a salary rate of $5,482.80 per annum, the second 
step in that grade. Subsequently, on the basis of General Accounting 
Office decision of March 2, 1949, B-81930, 28 Comp. Gen. 489, the 
employee requested the Civil Service Commission to reopen his case 
and said agency then recommended that the employee’s restoration be 
made retroactive to June 15, 1947, the date his position was re- 
allocated from Grade CAF-11 to Grade CAF-9. 

On the basis of the foregoing state of facts you present four ques- 
tions which will be stated and answered in the order presented. 

Question No, 1: 

Was the Civil Service Commission legally authorized to order that the em- 
ployee be restored to duty in the Grade CAF-11 position effective as of June 15, 


1947, a date prior to August 4, 1947, the date on which its orders were made 
nrandatory? 


In the decision of March 2, 1949, 28 Comp. Gen. 489, referred to in 
your letter, it was held that, since the act of August 4, 1947, 61 Stat. 
723, provides that, in connection with appeals to the Civil Service 
Commission under the Veterans’ Preference Act of 1944, as amended, 
it shall be mandatory upon an administrative office to take “such cor- 
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rective action as the Commission finally recommends” the Civil Serv- 
ice Commission could recommend restoration of an employee retro- 
active to the date of his separation and could issue supplemental recom- 
mendations to that effect as long as the original recommendation of 
the Commission was made on or after the date of enactment of the 
act of August 4, 1947, supra. The holding in that decision is applica- 
ble to any final recommendation of the Civil Service Commission on 
and after August 4, 1947, regardless of whether the original adminis- 
trative action with respect to an employee occurred prior or subsequent 
to that date. Accordingly, your first question is answered in the 
affirmative. 

Question No. 2: 

If the preceding question is answered in the affirmative, may the employee be 
regarded as having rendered continuous service in Grade CAF-11 from June 15, 
1947 to February 7, 1949, for all purposes? 

In general, this question is for answering in the negative. Under 
the decisions of this Office, the employee is not entitled to back salary 
for the period he was out of the service, his removal having occurred 
prior to the date of the act of June 10, 1948, Public Law 623, 62 Stat. 
354; also, the counting of such a period of non-service towards within- 
grade salary advancements would not appear to be within the 
contemplation of section 402 of the Federal Employees Pay Act of 
1945, 59 Stat. 299, and the regulations of the Civil Service Commis- 
sion, issued pursuant thereto. See Chapter Z1-313 of the Federal 
Personnel Manual. However, there is one phase of this question 
which presents a different situation, namely, whether the employee 
here involved is entitled to recover any loss of salary from the date 
of the downward reallocation of his position on June 15, 1947, to the 
date he was removed from the service on October 8, 1947, upon the 
ground that such reallocation action was nullified by the Civil Serv- 
ice Commission upon appeal. 

It appears that the Civil Service Commission regards an allocation 
or reallocation downward of a position occupied by a veteran as a 
reduction in rank or compensation within the meaning of section 
14 of the Veterans’ Preference Act of 1944, as amended, and, in enter- 
taining appeals thereunder, said Commission passes upon the correct- 
ness of the reallocation action. The instant case appears to be an 
example of that type. Hence, where an employee appeals the reallo- 
cation of his position under the right of appeal given by section 14 of 
the Veterans’ Preference Act of 1944, as amended, supra, and is suc- 
cessful in obtaining a revocation of the original reallocation action, 
the original reallocation action is rendered void and the employee 
is entitled to any difference in compensation retroactively to the date 
his salary was changed to accord with the initial effective date of the 
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downward reallocation, assuming, of course, that he has remained 
in the same position and continued to perform substantially the same 
duties as theretofore. 

Applying the foregoing principles to the case of the employee here 
involved it follows that since the reallocation downward of his posi- 
tion on June 15, 1947, was nullified by the Civil Service Commission 
as the result of an appeal to that agency, the employee is entitled to 
recoup any loss of compensation resulting therefrom, from the effec- 
tive date of such action on June 15, 1947, to the date of his removal 
from the service on October 8, 1947. While no change was required 
in the employee’s salary rate at the time of the downward reallocation 
of his position, it is stated in your letter that, had such action not been 
taken, he would have been entitled to a within-grade salary advance- 
ment in Grade CAF-11 on August 24, 1947. Hence, the employee is 
entitled to the difference between the salaries of $4,902 and $5,152.80 
per annum from August 24 to October 8, 1947. 

Question No. 3: 

If the employee is restored to duty as of June 15, 1947, must he be required 
to refund the lump-sum payment made to him for the accrued annual leave and 
be recredited with 335 hours of annual leave, or must he be recredited with 479 
hours of annual leave and redebited with the 144 hours of unearned sick leave 
which had been advanced to him? 

Section 30.411 (b) of the Annual and Sick Leave Regulations pro- 
vides as follows: 
Any permanent employee who is or has been restored to a position as a result 
of appeal under section 14 of the Veterans’ Preference Act of 1944, or as a result 
of formal appeal under any other authority or procedure, shall be entitled to any 
annual or sick leave which remained to his credit upon separation. 

Under the circumstances here involved, there is no requirement of 
law that the lump-sum payment which was proper when made must 
be refunded. However, in view of the provisions of the quoted regu- 
lation and of the corrective action retroactively recommended in the 
matter by the Civil Service Commission, it appears that the employee 
properly may elect to refund the gross amount of the lump-sum leave 
payment, and upon such refund he is entitled to have his leave account 
recredited with 479 hours of annual leave and redebited with the 144 
hours of sick leave reported to have been deducted from his annual 
leave at the time of his separation from the service. 


Question No. 4: 
Is the employee entitled to the sick and annual leave which he would have 


earned during the period of his actual separation from the service? 

This question is answered in the negative. The leave regulations 
contain no authorization for crediting of leave under such circum- 
stances and this Office is not aware of any statutory authority to that 
effect. It is for noting that even the act of June 10, 1948, Public Law 
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623, supra, specifically excludes the accumulation of leave by an em- 
ployee during periods of suspension or separation from the service. 


(B-87738] 


Medical Examinations—Private—Federal Tort Claim Cases 


Payment may be made for the cost of professional services rendered by a private 
physician in giving a medical examination to a child injured in a collision be- 
tween a Government-owned automobile and a private automobile in which 
the child was a passenger, the purpose of the examination being for the pro- 
tection and benefit of the United States in connection with a case coming within 
the scope of the Federal Tort Claims Act rather than for the benefit of the 
person examined. 


The expenses of medical examinations of persons allegedly injured through the 
commission of torts by the Government or other administrative expenses under 
the Federal Tort Claims Act (28 U. S. Code 2672) may be charged to an ap- 
propriation generally available for the administration of the particular de- 
partmental bureau or other unit involved rather than to an appropriation for 
the payment of claims pursuant to law (28 U. S. Code 2672). 


Comptroller General Warren to the Secretary of the Treasury, Sep- 
tember 6, 1949: 


Reference is made to letter dated August 24, 1949, from the Acting 
Secretary of the Treasury, making inquiry as to the appropriation 
properly chargeable with the expenses of medical examinations of 
injured persons in cases coming within the scope of the Federal Tort 
Claims Act. The doubt expressed in the said letter apparently arises 
from the fact that, in decision of August 11, 1949, B-87738, to you, 
reference was made to the provision contained in the Treasury De- 
partment Appropriation Act, 1950, 63 Stat. 357, “For payment of 
claims pursuant to law (28 U.S. C. 2672) , $30,000.” 

The quoted provision relates to the settlement of claims of $1,000 
or less by the heads of Federal agencies under the Federal Tort Claims 
Act, 60 Stat. 843. In the letter of August 24, 1949, it is stated, in 
substance, that, if it be intended that the above-quoted appropriation 
be used for payment of expenses of medical examinations, such pro- 
cedure would be inconsistent with the Department’s uniform practice 
of charging such expenses to the appropriation generally available 
for administration of the Treasury bureau or other unit involved. 

In the referred to decision of August 11, 1949, it was held that 
the claim of Frank A. Franklin, M. D., 256 South Centre Street, 
Orange, New Jersey, for professional services rendered in connection 
with the examination of a child injured in a collision between a 
Government-owned automobile and a private automobile in which 
the child was a passenger was for allowance since the purpose of the 
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examination was for the protection and benefit of the United States 
rather than for the benefit of the person examined, citing 22 Comp. 
Gen. 32 and 23 Comp. Gen. 746. Also, it was concluded that there 
was no apparent objection to the issuance by your Department of 
proposed new regulations to provide for medical examinations under 
certain circumstances in connection with possible claims under the 
Federal Tort Claims Act. 

The reference in the said decision to the above-quoted provision of 
the Treasury Department Appropriation Act, 1950, was not intended 
to hold or to suggest that the said appropriation was chargeable with 
the expenses of medical examinations or other administrative expenses 
under the Federal Tort Claims Act. It was intended only to support 
the conclusion that making of an appropriation by the Congress for 
payment of claims under the Federal Tort Claims Act, when consid- 
ered in conjunction with the provisions of the said act, authorizes such 
administrative action as reasonably necessary to enable the heads of 
Federal agencies or their designees properly to “consider, ascertain, 
adjust, determine, and settle” claims under the said act. There was 
not presented or considered any question as to the particular ap- 
propriation to be charged with the expenses of medical examinations 
or other administrative expenses under the act. 


Accordingly, you are advised that no objection is offered to the 
existing practice in your Department of charging the expenses of 
medical examinations or other administrative expenses under the 
Federal Tort Claims Act to the appropriation generally available for 
administration of the Treasury bureau or other unit involved. 


[B-83125] 


Leaves of Absence—Annual—tTransfers—Naval Station 
Employees Transferring to Stations Outside Continental U. S. 


While employees of naval stations outside the continental limits of the United 
States may continue to be credited with annual leave at the rate of 30 days a 
year and may accumulate up to 120 days, such employees are subject to the gen- 
eral leave act of March 14, 1936, and may not be regarded as under a leave system 
different from that applicable to Federal employees generally, so that, upon trans- 
fer or separation, or reemployment after separation, such employees are subject 
to the provisions of the lump-sum leave payment act of December 21, 1944. 


Under the general leave act of March 14, 1986, and regulations of the Civil Service 
Commission authorizing the transfer of accumulated leave in cases of transfers of 
employees under the same leave system, a civilian employee of the Navy who is 
transferred from a position in the United States to a position in a naval station 
outside the continental limits of the United States may start his overseas service 
with the same annual leave to his credit as he had in the United States and might 
thus lawfully accumulate in excess of 60 days’ annual leave before expiration of 
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two years of overseas service and up to the 120 days’ maximum before expiration 
of four years of service. 1 Comp. Gen. 297, modified in part. 


Comptroller General Warren to the Secretary of the Navy, Septem- 
ber 7, 1949: 


Reference is made to your letter of August 3, 1949, requesting de- 
cision with respect to the effect of the general leave act of March 14, 
1936, 49 Stat. 1161, as amended upon the operation of the act of 
August 29, 1916, 34 U. S. C. 513, with particular reference to the 
case of Eugene J. Wallace, civilian employee of the Department of 
the Navy, who was transferred in March 1947 from the Naval Supply 
Annex, Stockton, California, with 92 days’ annual leave, to a position 
in Guam in which he was given credit for such leave. 

The individual involved was separated from employment in Guam 
in May 1948 and received lump-sum payment for 118 days, 2 hours’ 
annual leave. He was reemployed on June 2, 1948, at Pearl Harbor 
Naval Shipyard, and refunded to the Government an amount equal 
to the compensation covering the unused portion of his leave amount- 
ing to 112 days and2 hours. You state that, at the time of his trans- 
fer from Stockton to Guam, it was considered that naval stations 
within and without the United States were under the same leave 
system, but since that date it has been recognized that they are under 


different leave systems and, accordingly, there was issued Al. Nav. 
Sta. No. 50, December 24, 1947, as follows: 


Effective 1 January 1948 all American citizen employees transferring to and 
from activities without continental limits of the United States shall be given 
lump sum payment for annual leave and will not be required to refund to em- 
ploying activity since they will be regarded as going to position under “Different 
Leave System” within meaning of Public Law 525 of 21 December 1944. 

Employees currently on rolls of activities outside continental limits of U. S. 
whose homes are in the U. S., shall not be required to forfeit leave due to pro- 
vision that they must serve for continuous period of two years before they may 
accumulate leave to extent of 120 days. Any employee who forfeited leave due 
to such restriction shall be recredited with leave forfeited provided that not 
more than 120 days leave may be carried forward on 1 January 1948. NCPI 
105.10-1 and NCPI 105.12-1 will be amended accordingly. 


Specifically, you request decision as follows: 


The question which arises is whether, in applying the differential provided 
in the Act of August 29, 1916, for employees outside the continental limits of the 
United States, which permits them to accumulate leave up to 120 days in lieu 
of the sixty days provided for employees generally, there is any requirement of 
tenure before leave in excess of sixty days may be accumulated, and, if so, would 
the tenure be two years regardless of the leave accumulated in excess of sixty 
days, or would the employee have to serve three years before he could be credited 
with 90 days’ leave (subject to the exception previously noted) and four years 
before he could be credited with 120 days’ leave? 

Your decision is requested on the specific question of the amount of leave which 
should be credited to Mr. Eugene J. Wallace on the facts stated above. Your 
decision is also requested on the general question of whether there are now any 
tenure of service requirements before civilian employees of the Navy Depart- 
ment at stations outside the continental limits of the United States may be 
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granted the privilege of accumulating leave in excess of sixty days under the 
provisions of the Act of August 29, 1916, and if so, what these requirements are 
and how they should be applied. 

In 28 Comp. Gen. 176, it was held by this Office (quoting from the 
syllabus) : 

The transfer of a permanent employee stationed overseas in receipt of a for- 
eign-leave differential to a permanent position in the United States—both posi- 
tions coming within the purview of the annual leave act of March 14, 1936— 
is not a transfer between “different leave systems” on account of which a lump- 
sum payment for accumulated and current accrued leave is required under sec- 
tion 3 of the act of December 21, 1944, where the only distinction between the 
leave rights of employees entitled to the differential and those employed in the 


United States is the number of days’ annual leave authorized for a calendar 
year, that is, 30 days as compared with 26 days. 26 Comp. Gen. 259, 


distinguished. 

In 28 Comp. Gen. 418, it was held that employees of the Philippine 
War Damage Commission—whose leave is in all respects subject to 
the act of March 14, 1936, except that the right had been given them 
by special statute to accumulate up to 90 days’ annual leave—were not 
under a different leave system from Federal employees generally. In 
B-83162, February 10, 1949, to the Federal Security Administrator, 
it was held that employees of the Public Health Service holding posi- 
tions overseas or in Alaska who are entitled to 30 days’ annual leave 
each year and might accumulate up to 90 days, also were not under a 
different leave system. 


Sections 1 and 5 of the general leave act of March 14, 1936, 49 Stat. 
1161, provide— 


That with the exception of teachers and librarians of the public schools of 
the District of Columbia and officers and employees of the Panama Canal and 
Panama Railroad on the Isthmus of Panama, and except as provided in section 
4 hereof, all civilian officers and employees of the United States wherever sta- 
tioned and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accrued leave, shall be entitled to twenty-six days’ 
annual leave with pay each calendar year, exclusive of Sundays and holidays: 
Provided, That the part unused in any year shall be accumulated for succeeding 
years until it totals not exceeding sixty days. This Act shall not affect any sick 
leave to which employees are now or may hereafter be entitled. Temporary 
employees, except temporary employees engaged on construction work at hourly 
rates, shall be entitled to two and one-half days leave for each month of service. 
The annual leave herein authorized shall be granted at such times aS the heads 
of the various departments and independent establishments may prescribe. This 
Act becomes effective January 1, 1936. 

* > * a a o e 

Sec. 5. Nothing in this Act shall be construed to prevent the continuance of 
any existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United States, 


Said act, by its terms, is applicable to all civilian officers and em- 
ployees of the United States not specifically excepted therefrom in 
section 1 and, except to the extent necessary to preserve the leave dif- 
ferentials at that time pertaining to employees stationed outside the 
continental limits of the United States, also is applicable to such 
employees. 
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Accordingly, while employees of naval stations outside the conti- 
nental limits of the United States may continue to be credited with 
annual leave at the rate of 30 days a year and may accumulate up to 
120 days, they are otherwise subject to the general leave act of 1936 
and cannot be said to be under a different leave system from that appli- 
cable to Federal employees generally. Therefore, in the case of Mr. 
Wallace, the administrative action in transferring his annual leave 
to his position at Guam and making lump-sum payment upon his sep- 
aration from the service at that place for all accumulated and accrued 
annual leave and requiring refund for the unexpired portion upon 
reemployment at the Pearl Harbor Naval Station appears to have 
been proper. 

Your question regarding the tenure necessary to the accumulation 
of leave relates to that portion of the act of August 29, 1916, Title 34, 
section 513, U. S. Code, which provides— 


Any civilian employee of the Navy Department who is a citizen of the United 
States and employed at any station outside the continental limits of the United 
States may, in the discretion of the Secretary of the Navy, after at least two 
years’ continuous, faithful, and satisfactory service abroad, and subject to the 
interests of the public service, be granted accrued leave of absence, with pay, for 
each year of service, and if an employee should elect to postpone the taking of 
any or all of the leave to which he may be entitled in pursuance hereof such leave 
may be allowed to accumulate for a period of not exceeding four years, the rate 
of pay for accrued leave to be the rate obtaining at the time the leave is granted. 


In 1 Comp. Gen. 297, December 5, 1921, it was held by this Office 
(quoting from the syllabus) : 


Leave of a naval station employee accumulated prior to transfer beyond the 
continental limits of the United States may not be counted in determining his 
right to accumulative leave through a four-year period, under act of August 
29, 1916, 39 Stat. 557, which confines its benefits to employees at stations outside 
the continental limits of the United States. 

That decision was rendered prior to the general leave act of 1936 and 
is not necessarily controlling in cases arising under the 1936 act. 
Under the 1936 act and regulations issued by the United States Civil 
Service Commission the transfer of accumulated leave is authorized in 
all cases of transfers to positions under the same leave system. Ac- 
cordingly, an employee who is transferred from a position in the 
United States to a position in a naval station outside the continental 
limits of the United States may start his overseas service with the same 
annual leave to his credit as he had in the United States and might 
thus lawfully accumulate in excess of 60 days’ annual leave before 
the expiration of two years of overseas service and up to 120 days 
before the expiration of four years of such service. Compare 28 


Comp. Gen. 555. 
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[B-86315] 


Postal Service—Promotion From Substitute to Regular Dur- 
ing War Transfer 


It is the view of this Office that the Postmaster General had no authority under 
39 U. S. Code 609 to promote a substitute railway postal clerk to a regular 
position where the employee was absent on a war transfer when his name was 
reached for appointment to a regular position as senior substitute, and that, 
upon reinstatement following war transfer, such employee had no reemployment 
rights to a regular position. 

Comptroller General Warren to the President, United States Civil 


Service Commission, September 7, 1949: 


Reference is made to your letter of May 13, 1949, relative to an 
appeal from a substitute clerk of the Railway Mail Service of the 
Post Office Department, who alleges that, upon his reemployment in 
the Railway Mail Service on November 17, 1948, following completion 
of a war transfer with the Air Technical Command, he was not given 
the reemployment rights and benefits to which he was entitled. You 
request a decision as to whether this substitute clerk who was trans- 
ferred on January 15, 1945, with employment rights under War 
Service Regulation IX, is entitled to retroactive restoration in the 
Railway Mail Service to the position of regular clerk instead of to the 
position of substitute clerk. 

Except with respect to a proposed expenditure of public funds, the 
question here presented concerning the eligibility of a substitute postal 
employee for appointment to a regular position is not a matter prop- 
erly for decision by the Comptroller General, but primarily is for 
consideration by the Postmaster General and the Civil Service Com- 
mission. 18 Comp. Gen. 217; 20 id. 538; 21 id. 742; 26 Op. Atty. 
Gen. 260. The question presented by you does not concern a proposed 
expenditure of public funds by your agency. Hence, while no 
authoritative decision may be rendered upon the matter here presented, 
I am pleased to express, in response to your letter, my views regard- 
ing the matter. 

For the purposes of this discussion, it will be assumed that the 
employee who was reemployed on November 17, 1948, applied for re- 
employment prior to the expiration of his reemployment rights on 
October 22, 1948, under Executive Order 9952, as amended by Exec- 
utive Order 9994, September 1, 1948. 

War Service Regulation IX provides, in section 5 (a) (2), that a 
war transfer employee shall be reinstated “in his former position, or 
in a position of like seniority, status, and pay, in such manner, to the 
extent consistent with law, that he does not lose any of the rights 
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or benefits to which he would have been entitled had he not been 
transferred or released, provided that such a position then exists.” 
See, also, War Manpower Directive No. X, paragraph IV. Section 5 
(e) of said War Service Regulation IX provides that such an em- 
ployee shall be given the same consideration for promotion within his 
original agency as he would have received had he not been transferred, 
and that he may be selected for such a promotion. Section 4 of Civil 
Service Rule XI provides that substitutes shall be promoted to the 
first vacancies occurring in regular positions in the order of their 
original appointment, unless such vacancies are filled by promotion, 
transfer, or reinstatement. 

The view of the Civil Service Commission, as expressed in said letter 
of May 13, is to the effect that section 5 (e) of War Service Regulation 
IX required the Post Office Department to consider an employee who 
was on a war service transfer when he became a senior substitute for 
any vacancies on the roll of regulars which the Department had elected 
to fill by promotion of a substitute; that under section 4 of Civil 
Service Rule XI his selection for promotion was required if he had 
reached the top of the substitute roll on the basis of seniority; and 
that under the provisions of War Service Regulation IX his reem- 
ployment rights were applicable to the position of a regular clerk. 
However, it is stated in said letter of May 13 that the Post Office 
Department feels that reemployment of the employee in a regular 
position would be prevented by the decision of this Office dated April 
30, 1947, B-65127, 26 Comp. Gen. 839. 

The situations dealt with in the decision of April 30, 1947, involved 
attempts by postmasters to make promotions of substitute clerks to 
regular positions, effective, in one case, upon return of the substitute 
from the military service prior to the approval of the promotion by 
the proper official, and, in another case, to make the promotion effective 
as of the date the substitutes would have been promoted on the basis of 
seniority had they not entered upon military service. It was stated in 
the decision that there exists no authority of law to grant such an 
administrative promotion while on a so-called military furlough dur- 
ing which the employee is not in his civilian position ; and it was held 
that, so far as reemployment rights under section 8 of the Selective 
Training and Service Act, 54 Stat. 890, as amended, were concerned, 
there was no authority under which the employees could be promoted 
retroactively from substitute positions to regular positions on the 
basis that, because of seniority, they would have been promoted had 
they not entered the military service. The decision did not discuss or 
decide any question involving the promotions of substitute employees 
to regular positions while on war service transfer. However, it ap- 
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pears that the principles upon which that decision was based equally 
are for application to the reemployment rights of a substitute railway 
postal clerk upon restoration after a war service transfer. 

The authority to appoint a railway postal clerk, such as by pro- 
motion of an employee from substitute to regular, is vested in the 
Postmaster General by the provisions of 39 U. S. Code 609. The 
Postal Laws and Regulations of 1948, part 137.14 (d) (1), provide 
that: 
Original appointments to the position of railway postal clerk shall be made 


by the Postmaster General under the civil-service rules and regulations. (Cf. 
Postal Laws and Regulations of 1940, section 2011). 


Also, part 137.14 (e) (1) provides that: 


Any vacancy in the regular force of clerks shall be filled by the appointment 
of the first substitute in the State entitled by proper apportionment to the 
appointment. 

The provisions of 39 U. S. C. 609, supra, definitely place the power 
to appoint railway postal clerks in the Postmaster General and not 
in any subordinate. By the regulations quoted above, the Postmaster 
General has subjected his appointing power to the civil-service rules 
and regulations, which, of course, include section 4 of Civil Service 
Rule XI relating to the promotion of the senior substitute. While 
the regulations, above, require and direct the appointment or pro- 
motion of the senior substitute upon the happening of the contingency 
that a regular vacancy is to be filled by the promotion of a substitute, 
such requirement prescribes only the mode in which a regular vacancy 
is to be filled. The happening of such contingency does not, in and 
of itself, operate to vest in the senior substitute the benefits of a regular 
position until such time as there has been an exercise of the appoint- 
ing power by the Postmaster General to promote the employee to a 
regular position. See 3 Comp. Gen. 844; 4 id. 299; id. 303; 3 Op. 
of Asst. Attys. Gen. for Post Office Department 702. Compare 25 
Comp. Gen. 512; 13 Op. Atty. Gen. 13; 25 td. 591; 29 id. 254. In the 
final analysis, such a promotion is as much within the Postmaster 
General’s power of appointment as an original appointment to the 
Railway Mail Service and is subject to the same considerations. 
While acceptance of a promotion to a regular position may not be 
necessary, yet it clearly is necessary that the substitute be capable of 
assent. In the present case the senior substitute employee who pre- 
sumably was absent on a war transfer when a regular vacancy was to 
be filled by promotion from the substitute roll was not capable of 
assent. While the said section 5 (e) of War Service Regulation IX 
contemplates the promotion of an employee while absent on a war 
transfer, it is not believed that such regulation properly may be 
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viewed as having any effect upon a promotion such as here involved, 
which is more in the nature of an original appointment. Under such 
circumstances, the Postmaster General would have had no authority 
to promote, in absentia, this substitute employee to a regular position 
when he was reached for an appointment as a senior substitute while 
he was on a war transfer. Under the general rule that the effective 
date of an appointment or an administrative promotion is the actual 
date of approval by the party authorized to make the appointment 
or promotion (3 Comp. Gen. 844; 4 id. 299; 17 id. 323; 26 id. 839), the 
employee here involved may be considered, for compensation purposes, 
as promoted from substitute to regular only when the Postmaster 
General actually has approved his promotion, prospectively effective. 

Accordingly, it is my view that the substitute railway postal clerk 
here involved, who presumably was absent on a war transfer when 
his name was reached on the substitute roll for appointment to a 
regular position, had no reemployment rights to a position of regular 
clerk upon reinstatement following a war service transfer. 


[B-87980] 


Retirement—Civilian—Salary Deductions Upon Reemploy- 
ment—Cost-of-Living Allowance 


In computing the aggregate amount of compensation payable to an annuitant 
who is reemployed for duty outside the continental United States, for which 
additional compensation in the form of a cost-of-living allowance is payable, 
the reduction required to be made from the salary of said annuitant under 
section 2 (b) of the act of February 28, 1948, is not to be regarded solely as 
a reduction in the basic rate of compensation for the position, but, rather, is 
to be regarded as a deduction from the amount of “compensation otherwise 
payable” to the annuitant, which includes basic compensation as well is 
additional compensation. 


Comptroller General Warren to the Administrator, General Services 
Administration, September 7, 1949: 


Reference is made to your letter of July 15, 1949, requesting a de- 
cision as to the proper method of computing the annual compensation 
payable to a civil-service annuitant who is reemployed for duty 
outside the continental United States and entitled to a cost-of-living 
allowance equal to 25 percent of his base pay. In view of certain 
language appearing in Office decision of June 7, 1949, B-81063 (28 
Comp. Gen. 693), you are in doubt whether the computation should 
be in accordance with that used in Example A or in Example B, set 
forth in your letter as follows: 
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Haeample A 
Ne I In J ncn cennstannntip entitint hee tiring dinette . $6, 000. 00 
Add-—Cost of Living Allowance—25% of $6,000.00 . 1,500.00 


$7, 500. 00 
Less—Amount of Retirement Annuity.__.-.___.--..-------- 1, 400. 00 












Amount of Annual Compensation Payable to Employee 


Example B 
Sones’ aldry Babe 2c Detach ae ok $6, 000. 00 
Less—Amount of Retirement Annuity 


4, 600. 00 
Add—Cost of Living Allowance—25% of $4,600.00_____-____ 1, 150. 00 


Amount of Annual Compensation Payable to Employee 


The reduction required to be made from the salary of a reemployed 
annuitant under section 2 (b) of the act of February 28, 1948, Public 
Law 426, 62 Stat. 49, is not to be regarded solely as a reduction in the 
basic rate of compensation fixed by law for the position, but, rather, 
as specifically required by the language of that subsection, is to be 
regarded as a deduction from the amount of “compensation otherwise 
payable” to the individual involved, which includes basic compen- 
sation as well as additional compensation payable to the employee. 
Such was the holding in the said decision of June 7, 1949 (B-81063), 
and I find nothing therein which indicates a view that additional 
compensation is to be computed upon the basic compensation as re- 
duced by the annuity as illustrated in “Example B,” supra. In line 
with the foregoing, and since a cost-of-living allowance is additional 
compensation, representing a fixed percentage—not to exceed 25 per- 
cent—of the basic salary rate for the position (cf. 28 Comp. Gen. 377), 
the aggregate amount of compensation payable to an annuitant, re- 
employed for duty outside the continental United States, should be 
computed in accordance with Example A, supra. 


(CB-87618] 


States — Subdivisions — Sewer Service Charge — Govt. 


Liability 


A monthly sewer service charge imposed by municipal ordinance upon all im- 
proved property within the corporate limits having sewer connections with the 
municipal sewage disposal system is to be regarded, insofar as the United States 
is concerned, as a rental charge founded on contract, rather than as a tax, 
for the privilege afforded the Government of emptying sewage from its public 
buildings into the municipal sewage system and, as such, payment may be made 
on a quantum meruit basis (the ordinance rate) for sewage service furnished to 
public buildings within the corporate limits so long as the Government avails 
itself of the service. 
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Comptroller General Warren to the Secretary of the Interior, Sep- 
tember 8, 1949: 


Reference is made to your letter of June 30, 1949, with enclosures, 
requesting in effect a decision as to whether the City of Albuquerque, 
New Mexico, is entitled to be paid the sewer service charge imposed 
by City Commission Ordinance No. 620, effective December 1, 1948, 
in the case of certain buildings of the United Pueblos Indian Agency. 

It is understood that some of the buildings are within the city while 
others are without the corporate limits; that sewer service previously 
was furnished to the buildings by the City of Albuquerque without 
any charge; and that the city is demanding payment at the rates 
prescribed in the ordinance with respect to the service provided all 
of the buildings from December 1, 1948. 

The ordinance in question imposes upon all improved premises 
within the City of Albuquerque having sewer connections a monthly 
service charge as follows: a minimum charge of 50 cents to include the 
first four sewer outlets on the premises, 10 cents each for the next 
twenty-one sewer outlets, and 5 cents for each additional outlet. Also, 
the ordinance provides that the charges shall be a part of the bills 
rendered monthly by the City Water Department; that delinquent 
charges shall be enforceable and collectible as in the case of delinquent 
water bills; and that the charges shall constitute a lien on a parity 
with water liens and superior to all other liens except general prop- 
erty taxes. 

It is true, as has been pointed out in numerous decisions of this 
Office, that an assessment levied by a municipality against real prop- 
erty to cover a benefit enuring to such land in consequence of a local 
improvement is an involuntary exaction and, as such, is a tax which 
the United States may not be required to pay. But it is equally well 
settled that a charge by a State or political subdivision thereof for 
services rendered to the Federal Government is in no sense a tax (see 
20 Comp. Gen. 748, and cases cited therein) ; and as was said by the 
Supreme Court of Ohio in the case of State ex rel Gordon v. Taylor, 
et al., 79 N. E. 127, 131, “it is well established that charges for sewer 
services or so-called rental charges are neither taxes nor assessments.” 

Moreover, it is to be observed that in 11 Comp. Dec. 629, where 
it was held that the United States was not liable for the amount of an 
assessment levied by a municipality for the construction of a sewer 
along a street contiguous to Government property, it was said: “If 
claim were made for payment for the privilege of using the sewer of 
the city a different question would be presented.” And in 9 Comp. 
Gen. 41, as well as in other subsequent decisions of this Office, it was 
held that payment was authorized of the amount charged the United 
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States by a municipality for the privilege of connecting the sewers 
of a Government building with a city sewage system. 

Here, it does not appear that the situation presented properly may 
be viewed as an effort on the part of the City of Albuquerque to tax 
property belonging to the United States. On the contrary, the serv- 
ice charge prescribed by the ordinance in question is, in reality, noth- 
ing more, so far as the United States is concerned, than a monthly 
rental for the privilege afforded to the Government of emptying the 
sewage from its improved property within the city into the municipal 
sewage disposal system. Obviously, the United States is under no 
legal compulsion to avail itself of the municipal service but when it 
does so, with knowledge of the rates charged therefor, the Govern- 
ment, by implication, agrees to compensate the municipality for such 
service and its obligation rests upon contract rather than upon an 
exercise of the taxing power. 

Consequently, since there is nothing to indicate that the rate pre- 
scribed by the ordinance here involved is unreasonable, and it is 
assumed that the sewer outlets on the property are actually in use, I 
have to advise that the City of Albuquerque is entitled to be paid on 
a guantum meruit basis for the sewage service furnished to the build- 
ings of the United Pueblos Indian Agency located within the cor- 
porate limits so long as the Government avails itself of the service, and 
that the rate specified in the ordinance may be accepted as a proper 
measure of the value of the service. 

However, in view of the fact that the ordinance purports to cover 
only such improved premises as are within the City of Albuquerque, 
it does not appear, on the basis of the present record, that payment 
is required to be made to the municipality for the sewer service pro- 
vided to any buildings of the United Pueblos Indian Agency located 
without the corporate limits. 


CB-88812] 


District of Columbia School Teachers—Retirement—Inclu- 
sion of Increase Under Act of June 30, 1949 


The minimum amount—not less than the maximum salary ($4,000 per year) for 
class 1, group A, fixed in section 1 of the District of Columbia Teachers’ Salary 
Act of 1947—of the average annual salary of District of Columbia school teach- 
ers used to determine the portion of annuity prescribed in section 5 of the act 
of August 7, 1946, is to be regarded as increased from $4,000 to $4,330 effective 
as of the first day of the first pay period beginning after June 30, 1948, by reason 
of the provisions of section 3 (b) of the act of June 30, 1949, which increases 
by $330 the maximum salary for teachers in class 1, group A. 
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Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, September 9, 1949: 


Reference is made to your letter of August 23, 1949, requesting de- 
cision whether “Public Law 151, approved June 30, 1949, has the ef- 
fect of increasing the minimum amount of the average annual salary 
used to determine the portion of annuity described in section 5 (1) of 
the Teachers’ Retirement Act approved August 7, 1946 [from $4,000] 
to $4,330.00 effective as of the first day of the first pay period which 
began after June 30, 1948.” 

Section 5 of the Teachers’ Retirement Act approved August 7, 1946, 
60 Stat. 878, provides: 

That following the effective date of this Act every teacher who shall be retired 
under the provisions of section 3 or section 4 of this Act shall receive an annuity 
composed of (1) a sum equal to 1 per centum of his average annual salary re- 
ceived during any five consecutive years of allowable service in the public schools 
of the District of Columbia, at the option of the teacher, for each year of his 
whole term of service, but in no event shall the amount of the average annual 
salary used to determine this portion of the annuity be less than the maximum 
salary for class 1, group A, established by the District of Columbia Teachers’ 
Salary Act of 1945 [59 Stat. 488], asamended * * 

Until the enactment of the Teachers’ Salary Act approved July 
7, 1947, annuities were computed on the basis of a minimum 5 year 
salary average of $2,900, the maximum salary for class 1, group A. 

Section 21 (b) of the District of Columbia Teachers’ Salary Act of 
1947, approved July 7, 1947, 61 Stat. 260, increased the minimum 
amount of the average annual salary used to determine the portion 
of annuity authorized by section 5 (1) of the act approved August 
7, 1946, to $4,000 effective July 1, 1947, that being the maximum 
salary of class 1, group A, fixed in section 1 of the act of July 7, 1947, 
61 Stat. 248, 249. 

Public Law 151, 8ist Congress, approved June 30, 1949, 63 Stat. 376, 
provides : 

Sec. 3. (a) Each employee of the Board of Education of the District of Co- 
lumbia whose salary is fixed and regulated by the District of Columbia Teachers’ 
Salary Act of 1947, except the Superintendent of schools, shall receive, in addi- 
tion to the compenSation already provided by such Act, compensation at the rate 
of $330 per annum. 

(b) The basic and maximum salaries for all salary classes in title I of the 
District of Columbia Teachers’ Salary Act of 1947, except class 29, are hereby 
increased $330, respectively. 

(c) This section shall take effect as of the first day of the first pay period 
which began after June 30, 1948. 

As said act of June 30, 1949, increases the maximum salary fixed in 
the District of Columbia School Teachers’ Act of 1947 for teachers in 
class 1, group A, from $4,000 to $4,330 per annum, your question stated 
in the opening paragraph hereof is required to be answered in the 
affirmative. 
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Pay—Retainer; Retired—Transferred Fleet Reservists 


Naval reservists initially transferred to the Fleet Reserve pursuant to section 204 
of the Naval Reserve Act of 1938, prior to August 10, 1946, who subsequently are 
transferred to the retired list of the Regular Navy for physical disability prior 
to the completion of 30 years’ naval service in accordance with section 206 of the 
said act are not entitled to include permanent additions in the computation of 
their retired pay until they have completed 30 years’ service. 


Enlisted men of the Naval Reserve who, pursuant to the provisions of section 204 
of the Naval Reserve Act of 1988, initially are transferred to the Fleet Reserve on 
or after August 10, 1946—the date of the act amending said section 204—and who 
elect to receive retired and retainer pay under laws in effect immediately prior 
to August 10, 1946, may not invoke the provisions of section 204, as amended, 
in the computation of retired and retainer pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 14, 1949: 


There has been considered your letter of March 16, 1949, with an 
enclosure, requesting decision on two specific questions relative to the 
retired pay status of transferred members of the U. S. Naval Reserve, 
classes F-5 and F-6, upon subsequent transfer to the retired list for 
physical disability prior to the completion of 30 years’ service. It is 
understood that class F-5 is comprised of men transferred to the 
Fleet Reserve prior to August 10, 1946, under the provisions of section 
204 of the Naval Reserve Act of 1938, and that class F-6 is comprised 
of men transferred to the Fleet Reserve on or after August 10, 1946, 
under the provisions of said section 204, as amended by the act of the 
latter date. 

Question (1) is as follows: 

(1) Are enlisted men who are initially transferred to the Fleet Reserve under 
sectiow 204 of the Naval Reserve Act of 1938, approved June 25, 1938 (52 Stat. 
1179), and subsequently transferred in accordance with section 206 of that 
act to the retired list of the Regular Navy for physical disability prior to com- 
pletion of thirty years’ naval service, entitled to retired pay computed on 
permanent additions to their base pay from the date of transfer to the retired 
list or upon the completion of thirty years’ service only? 

It is assumed that the men referred to in this question have not elected 
to receive retainer and retired pay under the act of August 10, 1946. 

A brief examination of the pertinent provisions of earlier related 
statutes seems desirable inasmuch as the general pattern therein estab- 
lished is followed by the Naval Reserve Act of 1938. 

The act of February 28, 1925, effective July 1, 1925, 43 Stat. 1080, 
1081, repealed the provisions of the act of August 29, 1916, pertaining 
to the Fleet Naval Reserve. Section 26 of the 1925 act, 43 Stat. 1087, 
continued the provisions of the 1916 act for retainer pay, and section 
27, id. 1088, continued the provisions for retired pay of men who were 
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serving in the Navy on July 1, 1925, or who thereafter reenlisted in 
the Navy under conditions of continuous service antedating July 1, 
1925. Section 27 also provided that men transferred to the Fleet 
Naval Reserve under section 26, who subsequently were found to be 
physically disqualified for active duty, should be transferred to the 
retired list of the Regular Navy with the pay they were then receiving 
and, upon the completion of 30 years’ service including naval service, 
time in the Fleet Naval Reserve, and time on the retired list of the 
Navy, should receive the allowances granted to enlisted men of the 
Regular Navy upon retirement. 

Section 23 of the 1925 act, 43 Stat. 1087, provided for transfer to 
the Fleet Naval Reserve only upon the completion of 20 years’ service, 
with retainer pay of one-half of base pay, and further provided that 
men so transferred to the Fleet Naval Reserve, and subsequently found 
to be physically disqualified for active duty, should be discharged. 
Also, this section provided that men so transferred to the Fleet 
Naval Reserve should, wpon completion of 30 years’ service, including 
naval service and time in the Fleet Naval Reserve, be transferred to 
the retired list of the Regular Navy with one-half the base pay of 
their ratings, plus all permanent additions thereto, plus the allowances 
to which enlisted men of the Navy were entitled upon retirement. It 
will be noted that not until transfer to the retired list after 30 years’ 
service did transferred members under section 23 of the 1925 act 
become entitled to permanent additions. 

The act of February 28, 1925, was repealed by the Naval Reserve 
Act of 1938. Section 1 of the latter act, 52 Stat. 1175, provides, in per- 
tinent part: 

* * * That all men who on the date of this Act are members of the Fleet 
Naval Reserve as the result of sixteen or more years of active naval service, 
are hereby transferred to the Fleet Reserve created by this Act, and shall con- 


tinue to receive the same pay, allowances, and benefits which they were legally 
entitled to receive at the time of approval of this Act * * 


Section 203 of the above act, zd. 1178, provides, in pertinent part: 


Men serving in the Regular Navy, who, having enlisted therein on July 1, 1925, 
or prior thereto, or who having been discharged therefrom prior to July 1, 
1925, and reenlisted in the Regular Navy within three months from the date of 
discharge, or who were serving in the Naval Reserve Force on July 1, 1925, in 
an enrollment entered into within four months from the date of their discharge 
from the Regular Navy and thereafter reenlisted in the Regular Navy within 
three months from the date of their discharge from the Naval Reserve created 
by the Act of February 28, 1925, shall be entitled to be transferred to the Fleet 
Reserve on the completion of sixteen or more years’ naval service, and when so 
transferred shall, except when on active duty, be entitled to receive, if they have 
had sixteen but less than twenty years’ naval service, pay at the rate of one- 
third the base pay they were receiving at the time of transfer, plus all permanent 
additions thereto, and if they have had twenty or more years’ naval service, 
pay at the rate of one-half of the base pay they were rae at the time of 
transfer, plus all permanent additions thereto * * 
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Section 204 of the said act, 52 Stat. 1179, originally provided: 


Men serving in the Regular Navy on the date of the passage of this Act, who first 
enlisted in the Navy after July 1, 1925, or who reenlisted therein after July 1, 1925, 
having been out of the Regular Navy for more than three months, and men who 
first enlist in the Regular Navy after the passage of this Act, may upon their 
own request be transferred to the Fleet Reserve upon the completion of at least 
twenty years’ naval service: Provided, That they are physically and otherwise 
qualified to perform duty in time of war. After such transfer, except when on 
active duty, they shall be paid at the rate of one-half of the base pay they are 
receiving at the time of transfer: Provided further, That all enlisted men trans- 
ferred to the Fleet Reserve in accordance with the provisions of Sections 1 and 
208 of this Act shall, upon completion of thirty years’ service, be transferred to the 
retired list of the Regular Navy, with the pay they were then legally entitled to 
receive and the allowances to which enlisted men of the Regular Navy are entitled 
on retirement after thirty years’ service: And provided further, That all enlisted 
men transferred to the Fleet Reserve in accordance with the provisions of this 
section shall, upon completion of thirty years’ service, be transferred to the retired 
list of the Regular Navy, with the pay they were then legally entitled to receive, 
plus all permanent additions thereto, and the allowances to which enlisted men 
of the Regular Navy are entitled on retirement after thirty years’ service. 


Section 206 of the above act, 52 Stat. 1179, provides, in pertinent 
part, as follows: 

In time of peace all enlisted men transferred to the Fleet Reserve after sixteen 
years’ or more service in the Regular Navy may be required to perform not more 
than two months’ active duty in each four-year period and shall be examined 
physically at least once during each four-year period: Provided, That any pay 
which may be due any member of the Fleet Reserve shall be forfeited when so 
ordered by the Secretary of the Navy, upon failure, under such conditions as may 
be prescribed by the Secretary of the Navy, of such member to report for inspec- 
tion: Provided further, That enlisted men heretofore or hereafter transferred to 
the Fleet Reserve after sixteen years’ or more service in the Regular Navy, who 
are found not physically qualified upon such examination, shall be transferred to 
the retired list of the Regular Navy, with the pay they are then receiving, and in 
addition men coming under the cognizance of sections 1 and 203 of this Act, shall, 
upon the completion of thirty years’ service, receive the allowances to which en- 
listed men of the Regular Navy are entitled on retirement after thirty years’ 
service: Provided further, That all men coming under the cognizance of section 
204 of this title shall receive all permanent additions to their base pay, and the 
allowances to which enlisted men of the Regular Navy are entitled on retirement 
after thirty years’service * * *, 

Section 204 provides specifically that men transferred after 20 years’ 
naval service shall be entitled to one-half of their base pay, and the 
language contained in the third proviso of section 206, quoted above, 
may not reasonably be viewed as including permanent additions to 
their retainer pay prior to the completion of 30 years’ service. This 
view is supported by the preceding proviso of section 206, which permits 
transfer to the retired list of physically disabled members “with the 
pay they were then receiving” until the completion of 30 years’ service. 

Inasmuch as all words of the section must be given effect, if possible, 
and since under the second proviso of section 206 physically disqualified 
members—which include meri transferred under section 204—are re- 
quired to be transferred to the retired list with the pay they are then 
receiving, the only apparent method of giving effect to this language 
in consonance with the general design of the statute is to require the 
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completion of a total of 30 years before permanent additions to their 
retainer pay become payable under the third proviso. While the 
third proviso does not expressly specify when the additional pay shall 
become payable, such proviso is in effect a continuation of the language 
of the second proviso which expressly requires the completion of 30 
years’ service, the same condition being understood in the third proviso. 
The statute has never been understood or administered otherwise. To 
hold otherwise at this late date would require the strongest evidence of 
legislative intent to create the anomalous situation of conferring addi- 
tional monetary benefits on section 204 men immediately upon transfer 
to the retired list while requiring all other retired Fleet reservists to 
complete their full 30 years’ service before receiving increased benefits. 
The failure expressly to repeat “after thirty years’ service” in the third 
proviso is not suflicient evidence of such an intent. 

Accordingly, question (1) is answered by saying that the men therein 
referred to are not entitled to include permanent additions in the 
computation of their retired pay until they have completed 30 years’ 
service. 

Question (2) is as follows: 


(2) Is the retired pay status of enlisted men initially transferred to the Fleet 
Reserve on or after August 10, 1946, under section 204, supra, as amended by 
the Act of August 10, 1946 (60 Stat. 993), and who elect to receive retired pay 
and retainer pay under laws in effect immediately prior to August 10, 1946, 
governed by the answer to the previous question? 


Section 2 of the act of August 10, 1946, 60 Stat. 993, provides: 


Section 204 of the Naval Reserve Act of 1938 (52 Stat. 1179) is hereby amended 
to read as follows: 

“Sec. 204. Members of the Navy who first enlisted in the Navy after July 1, 
1925, or who reenlisted therein after July 1, 1925, having been out of the Regular 
Navy for more than three months, may upon their own request be transferred 
to the Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid 
at the annual rate of 244 per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service: Provided, That the pay authorized in this section shall be in- 
creased 10 per centum for all men who may be credited with extraordinary 
heroism in the line of duty: Provided further, That the determination of the 
Secretary of the Navy as to the definition of extraordinary heroism shall be 
final and conclusive for all purposes: Provided further, That the pay authorized 
in this section shall not exceed 75 per centum of the active-duty base and lon- 
gevity pay they were receiving at the time of transfer: Provided further, That 
all enlisted men transferred to the Fleet Reserve in accordance with the pro- 
visions of this section and of sections 1 and 203 of this Act shall, upon completion 
of thirty years’ service, be transferred to the retired list of the Regular Navy, 
with the pay they were then legally entitled to receive: Provided further, That 
nothing contained within this section shall be construed to prevent persons who 
qualify for transfer to the Fleet Reserve under the provisions of section 203 of 
this Act from being transferred in accordance with the provisions of this section 
if they so elect: Provided further, That a fractional year of six months or more 
shall be considered a full year for purposes of this section and section 203 in 
computing years of active Federal service and base and longevity pay: And 
provided further, That the provisions of this section shall apply to all persons 
of the class described herein heretofore or hereafter transferred to the Fleet 
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Reserve, except that no increase in pay or allowances shall be deemed to have 
accrued prior to the date of the enactment of this amendment. For the purposes 
of this section, all active service in the Army of the United States, the Navy, 
the Marine Corps, the Coast Guard, or any component thereof, shall be deemed 
to be active Federal service.” 


Section 9 of the above act, 60 Stat. 997, provides: 


No back pay for any period prior to the date of enactment of this Act shall 
accrue to any person by reason of the enactment of this Act except as otherwise 
provided in section 3. No person, active or retired, of any of the armed forces, 
shall suffer, by reason of this Act, any reduction in any pay, allowances, or 
compensation to which he was entitled upon the effective date of this Act. Re- 
tired enlisted personnel of the Navy and Marine Corps, personnel of the Navy 
and Marine Corps who are members of the Fleet Reserve or Fleet Marine Corps 
Reserve, and personnel of the Navy and Marine Corps who become eligible and 
who apply for transfer to the Fleet Reserve or Fleet Marine Corps Reserve shall 
receive an opportunity to elect to receive retainer and retired pay under the 
provisions of this Act or to receive such pay under the provisions of law in effect 
immediately prior to the date of the enactment of this Act, and these persons 
shall be entitled to receive the pay elected. 


If a man elects to receive retainer and retired pay under the laws in 
effect prior to August 10, 1946, he necessarily is restricted to the pay 
provided by such prior statutes and may not invoke the provisions con- 
tained in the act of that date in the computation of such pay. 

Question (2) is answered in the affirmative. 


[B-84997] 


Sales—Surplus Property—Disclaimer of Warranty 


W here Government salvage material was offered for sale without any warranties 
or guarantees whatsoever—bidders being urged to inspect since descriptions 
were opinions only and quantities and weights were approximate—the fact that 
a quantity of similar material containing some extraneous items was added to 
the lot prior to opening of bids may not be regarded as a breach or a misrepresen- 
tation of the material as to quality or quantity, so that a contractor who sub- 
mitted a lump-sum bid for the entire lot prior to inspecting the material is not 
entitled to a rescission of the contract or partial refund of its bid deposit 
representing liquidated damages assessed for failure to pay the balance of the 
purchase price. 


Acting Comptroller General Yates to the Secretary of the Navy, Sep- 
tember 16, 1949: 


Reference is made to your letter dated May 24, 1949, with enclo- 
sures, in response to Office letter dated April 21, 1949, B-84997, rela- 
tive to the purchase by the Supreme Steel Warehouse Corporation, 
Inc., of a lot of salvage material at Pearl Harbor under contract 
No. N604s-3629, dated January 28, 1949. 

It appears that on December 29, 1948, the Naval Supply Center, 
Pearl Harbor, issued sales catalog B-166—49 to a list of prospective 
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bidders requesting bids on the purchase of certain salvage material 
including lot No. 2 described as follows: 

REPAIR PARTS, (Salvage) Automotive Construction, materials-handling and 
utility equipment. Seventeen hundred (1700) measurement tons, more or less. 


INSPECTION IS STRONGLY ENCOURAGED. Attention invited to Paragraph 
two (2) of the Conditions and Terms of Sale. 


Paragraph 2 of the “Conditions and Terms of Sale” is as follows: 


2. All material is sold without any warranties or guarantees whatsoever, 

expressed or implied. The descriptions in each lot (and any statement oral or 
written, with respect to the material heretofore made) are statements of 
opinion only, the quantities and weights in each lot are approximate, and are 
neither binding on the Government nor confer any rights on the purchaser 
unless the purchaser has inspected the material in any particular lot, in which 
event the Government shall deliver the material inspected or material similar 
thereto, and, if the Government does not so deliver, the purchaser may rescind 
as to such lot but shall have no claim to the undelivered material or for dam- 
ages. The purchaser agrees that it has had ample opportunity to inspect the 
material. This is not a sale by sample. If, after the date of the purchaser’s 
bid, the Government diverts any material in a lot in which the price is not 
stated in terms of quantity or weight, the purchaser may rescind as to such lot 
but shall have no claim to the diverted material or for damages. 
In response to the request for bids the Supreme Steel Warehouse Cor- 
poration submitted a bid wherein it offered to purchase lot No. 2 at 
the lump-sum price of $130,611 and forwarded therewith a deposit 
of $35,000 as required by the catalog. Six other bids were received 
ranging in amount from $4,500 to $43,689. The bid of the Supreme 
Steel Warehouse Corporation, being the highest received, was ac- 
cepted on January 28, 1949, and the corporation was requested to make 
payment of the balance of the purchase price. Also, the corporation 
was advised that release of the material would be authorized as soon 
as payment was received and that the expiration date for the removal 
of the material was February 28, 1949. 

In your letter it is stated that, prior to the date set for opening of 
bids, approximately 700 measurement tons of similar material were 
added to the lot, thereby increasing the estimated gross measure- 
ment tonnage to 2,400 tons, it being stated that “The additional ton- 
nage was added to compensate for palleting and voids.” It is stated 
further that the estimate of 1,700 measurement tons was arrived at 
by multiplying the length, width, and height of the lot to determine 
the gross cubic feet and the result was divided by 40. Also, it is 
stated that “Although the Contractor has asserted that it inspected 
the material offered for sale prior to the date the bids were opened, 
the Contracting Officer has no record that such inspection was in fact 
ever made.” 

With specific respect to the contractor’s protest it is stated in your 
letter that, after the material was inspected on February 1, 1949, by 
representatives of the corporation, one of the representatives requested 
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the contracting officer to cancel the contract and assigned as reasons 
for such request: (1) that the lot did not contain 1,700 tons; (2) that 
there were marine parts and other extraneous materials in the lot; and 
(3) that the material was packed in boxes so that the net tonnage 
did not approximate the estimate set forth in the catalog. In addi- 
tion, the corporation advised, by telegram dated February 1, 1949, 
that the materials offered for delivery did not correspond with the 
published description and requested that the deposit of $35,000 be re- 
turned. Thereafter, the contract was terminated because of the con- 
tractor’s failure to pay the balance of the purchase price within the 
time specified and the sum of $32,652.75 was assessed as liquidated 
damages in accordance with paragraph 4 of the conditions of the 
contract. 

It is stated in your letter that, while there were some marine parts 
and other extraneous material in the lot, it is estimated that not more 
than one or two percent of the lot consisted of such parts and material. 
It is stated further that the salvage repair parts were sold on a lump- 
sum basis, and that the tonnage estimate contained in the catalog 
represents an effort on the part of the contracting officer to give bid- 
ders an approximation of the amount of material offered for sale. 
Finally, it is stated in your letter that, in view of the claim made by 
Supreme Steel Warehouse Corporation, the contracting officer has 
been directed not to take any further action in the matter until a 
decision has been rendered with respect thereto. 

The contractor’s attorneys have submitted to this Office a memo- 
randum wherein it is contended that there was no meeting of minds 
of the parties to the contract as to what, how much, or under what 
conditions the material was sold and that, if there was a contract, the 
contractor, as purchaser, in good conscience and as a matter of law, 
is entitled to a rescission— 
(1) because the Navy made material misrepresentations with knowledge of 
their falsity ; 

(2) because the misrepresentations, even if innocently made, related to the 
quantity being sold and not merely to the quality of the goods; 

(3) because the misstatements went to the very identification of the goods 
sold and not merely to quality ; 

(4) because any disclaimers of liability inserted in the alleged contract by 
the Navy are ineffective as a matter of law, under all of the aforementioned 
circumstances ; 

(5) because in any event the attempted disclaimers of liability were never 
intended by the parties to apply to a discrepancy in quantity so gross as the 


one which exists between the advertised quantity of 1700 tons and the avail- 
able quantity of 600 tons. 


In addition to the foregoing, the contractor’s attorneys submitted 
a supplemental memorandum wherein it is contended that physical 
opportunity to inspect the material was limited; that the 700 tons 
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were added to the lot after inspection had been made by the contrac- 
tor’s representatives but before award; that no notice of the addi- 
tion of the 700 tons was given by the Navy Department until after 
award ; that the additional 700 tons which were added and commingled 
without an opportunity for inspection by the contractor contained 
material wholly different from that advertised for sale; and that the 
commingling of the 700 tons with the material advertised for sale was 
not acceptable for the reason that the contractor, if forced to accept 
the 700 tons ‘as commingled with the original lot, would have to incur 
expenses far in excess of those originally contemplated for sorting, 
moving, stevedoring, and transporting to the United States mate- 
rial which the contractor never had an opportunity to inspect and 
upon which it did not bid. 

In support of its contentions that the Government made material 
misrepresentations with knowledge of their falsity, or misrepresenta- 
tions which, even if innocently made, related to the quantity sold 
and not merely to the quality of the goods, the contractor cited sev- 
eral court decisions, most of which not only did not involve contrac- 
tual provisions such as are here under consideration but did not even 
relate to the sale of surplus property by the Government. 

In support of the contention that the contractor should be relieved 
from the contract because the 700 tons of material were commingled 
with the material advertised for sale, there is cited the case of Wi/- 
liam Rosenblatt v. United States, 63 C. Cls. 362. However, in that 
case the plaintiff inspected the lot offered for sale, bid accordingly, 
was announced as the highest bidder, and made the required deposit. 
The bidder reinspected the lot and found the material changed. He 
protested against being required to take the lot as changed, whereupon 
he was advised that the award had been canceled and the deposit 
submitted with his bid was forfeited and retained. The court held 
that the contract of sale was not completed and since the Government 
suffered no loss it could not, under the circumstances, retain the de- 
posit. Also, there is cited the case of Fllis v. United States, 68 C. Cls. 
11, certiorari denied, 282 U. S. 846, wherein the court held that the 
plaintiffs had the right to rescind the contract and to recover the 
amount paid for the material. However, in that case the articles 
offered for sale were auctioned off by lot number and description 
without being segregated in lots as described in the catalog. In the 
present case, the contract not only had been awarded to the contractor 
on the basis of its bid but the lot of material offered for sale was 
segregated and sold as advertised. The addition of 700 tons of mate- 
rial would not afford any basis for relieving the contractor from its 
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obligation under the contract since, for the reasons hereinafter stated, 
the contractor would not have been entitled to relief even without 
the addition of such material. Furthermore, there has not been 
furnished satisfactory evidence establishing that the material added 
was not similar to that in the original lot or that the contractor’s rights 
were prejudiced by the addition of said material. 

The material sold in the present case was offered for sale without 
any warranties or guarantees whatsoever, express or implied, and 
it was expressly agreed that the descriptions in each lot and any 
statements, oral or written, with respect to the material were state- 
ments of opinion only, and that the quantities and weights in each 
lot were approximate and were not binding on the Government and 
conferred no rights on the purchaser unless the purchaser inspected 
the material in any particular lot. The contractor’s bid was made 
and accepted on these terms. Hence, it cannot be said that the Gov- 
ernment in any way breached the terms and conditions of the sale 
or that there was a misrepresentation of the material by the Govern- 
ment either as to quality or quantity. This conclusion is in accordance 
with established principles of law applicable to similar situations. 
See Lynch v. Curfman, 65 Minn. 170, 68 N. W. 5, 7; and Williston on 
Sales (2d ed.), section 213. 

While it is true the lot involved was represented in the catalog as 
containing 1,700 measurement tons, more or less, whereas the con- 
tractor claims that less than 600 tons, exclusive of the additional 700 
tons, were available for delivery, under the express terms of article 
3 of the conditions of the contract such a variation in quantity would 
afford a proper basis for a refund only if the price for the lot had 
been stated “in terms of quantity.” As is pointed out in your letter 
of May 24, 1949, swpra, the contractor’s bid price—the contract price— 
was for the entire lot and clearly is not subject to an adjustment. Cf. 
18 Comp. Gen. 594. 

While it is contended on the contractor’s behalf that the 700 tons 
were added to the lot after inspection but before award, there is some 
indication that the contractor submitted its bid before the material 
was inspected in reliance upon the description in the catalog, not- 
withstanding the stipulations in paragraph 2 of the contract con- 
ditions, the stipulation in the catalog that in order to inspect the 
material contact should be made with J. D. Bowman, USN, and 
the stipulation that “INSPECTION IS STRONGLY ENCOUR- 
AGED.” In the case of Barnard v. Kellogg, 77 U. S. 383, 388, the 
Supreme Court stated the applicable principle of law as follows: 

No principle of the common law has been better established, or more often 


affirmed, both in this country and in England, than that in sales of personal 
property, in the absence of express warranty, where the buyer has an oppor- 
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tunity to inspect the commodity, and the seller is guilty of no fraud, and is 
neither the manufacturer nor grower of the article he sells, the maxim of caveat 
emptor applies. Such a rule, requiring the purchaser to take care of his own 
interests, has been found best adapted to the wants of trade in the business 
transactions of life. And there is no hardship in it, because if the purchaser 
distrusts his judgment he can require of the seller a warranty that the quality 
or condition of the goods he desires to buy corresponds with the sample ex- 
hibited. If he is satisfied without a warranty, and can inspect and declines 
to do it, he takes upon himself the risk that the article is merchantable. And 
he cannot relieve himself and charge the seller on the ground that the examina- 
tion will occupy time, and is attended with labor and inconvenience. If it is 
practicable, no matter how inconvenient, the rule applies. * * * 


Also, see Lipshitz & Cohen v. United States, 269 U. S. 90, wherein it 
was unsuccessfully contended that the United States was liable in 
damages for a shortage in delivery of specified lots of scrap iron and 
steel which had been offered for sale in a schedule showing the various 
forts where the scrap was accumulated and the approximate weights 
at each location and which had been purchased “as is, where is” for a 
stipulated lump-sum price, the court stating at page 92: 

* * * The naming of quantities cannot be regarded as in the nature of a 


warranty, but merely as an estimate of the probable amounts in reference to 
which good faith only could be required of the party making it. 


Also, see Maguire & Co. v. United States, 273 U. S. 67, and 16 Comp. 
Gen. 749. 

Accordingly, I have to advise that, on the basis of the present record, 
I find no legal basis for a rescission of the contract or for refund of 
that portion of the deposit representing the amount assessed as liqui- 
dated damages under paragraph 4 of the contract. 


[B-87595 


Storage—Household Effects—Resignation Prior to Ship- 
ment to New Station 


Under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, authorizing—on separate basis—reimbursement at the commuted rates 
prescribed therein for the expenses of temporary storage of household effects 
incident to a change of station, a transferred employee whose household effects 
were placed in storage at his old station in anticipation of shipment to the new 
permanent station but which were not shipped thereto because of his resignation 
is entitled to reimbursement for the cost of storage so long as the expenses in- 
volved can be determined to have been incurred incident to change of station 
orders. Compare 27 Comp. Gen. 89. 


Comptroller General Warren to R. F. Keefe, Department of Com- 
merce, September 20, 1949: 


Reference is made to your letter of June 29, 1949, transmitting a 
voucher in favor of John O. Ward in the amount of $153.18, repre- 
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senting expenses incurred for storage of household effects at Kansas 
City, Missouri, in anticipation of shipment of the effects from Kansas 
City to his new station in Washington, D. C., under Travel Order No. 
841 dated February 26, 1948. You request my decision as to the 
propriety of making payment to the employee in the amount allowable 
at the commuted rate under Executive Order No. 9805, dated No- 
vember 25, 1946, as amended. 

The reported facts disclose that Mr. Ward left Kansas City on 
March 11, 1948, and arrived in Washington, D. C., on March 14, 1948, 
and apparently made arrangements to store his household effects in 
Kansas City until living quarters were obtained in Washington, D. C. 
However, he resigned from his position on August 10, 1948, and, 
consequently, his goods were not shipped to Washington, Mr. Ward 
now submits a voucher, enclosing a receipted invoice from the carrier 
indicating payment in the amount of $156.08 for storage and other 
incidental expenses for the five-month period from March 14 to August 
14, 1948, in which he seeks reimbursement in the amount of $153.18, 
prorating the charges for the period March 14 to August 10, 1948, the 
date of his resignation. The invoice contains a statement to the effect 
that the goods were not weighed while in the possession of the carrier 
but that the weight of such effects was estimated to be approximately 
5,500 pounds. 

With respect to the matter of reimbursement for temporary storage 
charges under the provisions of the act of August 2, 1946, authorizing 
the payment of expenses of transportation, packing, freighting, tem- 
porary storage, drayage, and unpacking of household effects on a 
commuted basis at rates fixed in regulations prescribed by the Presi- 
dent, it was held in decision of August 13, 1947, 27 Comp. Gen. 89, 
that reimbursement was not authorized for storage expenses of house- 
hold effects at the former duty station where shipment to the new 
station was not effected because of the employee’s reassignment to duty 
at the former station, for the reason that section 12 of Executive Order 
No. 9805, issued pursuant to the 1946 statute, provided no basis for 
a breakdown of the commuted rates into a separate charge for storage. 

Executive Order No. 9933 dated February 28, 1948, amended section 
12 of Executive Order No. 9805 to provide, under section 12 (a), for 
reimbursement on a commuted basis of expenses of transportation, 
packing, crating, drayage, and unpacking of household effects. With 
respect to the matter of expenses for temporary storage of such effects, 
section 12 (b) of the aforesaid Executive Order No. 9933 provides 
as follows: 
Commutation of expenses—temporary storage. In lieu of the payment of 


actual expenses of temporary storage of household goods and personal effects in 
the case of transfers between points within the continental United States and in 
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addition to allowance under Schedule A, reimbursement shall be made to the 
employee at the commuted rate of $1.60 per hundred pounds for the first 30 
days of storage or fraction thereof plus 40¢ per hundred pounds for the next 
30 days or fraction thereof: Provided, however, That the amount of the re- 
imbursement shall not exceed the amount actually paid by the employee for 
the storage in question. Any claim for reimbursement for temporary storage 
shall be supported by the original or certified copy of the receipted warehouse bill. 

Accordingly, since the regulations now provide a separate basis for 
payment of temporary storage expenses, such expenses may be allowed 
whether or not shipment of the effects is made so long as the expenses 
involved can be determined to have been incurred incident to the 
change of station orders. 

In the instant case, while the storage charges as paid for by the 
employee were not based upon the weight of the goods, the approxi- 
mate weight of 5,500 pounds, being substantially in accord with that 
shown on the transfer order as the estimated weight of the household 
effects, may be considered as proper in computing the amount allow- 
able under the commuted rate provided in the quoted provision above. 
Also, since the actual expenses for the temporary storage for the first 
60 days together with the other incidental expenses arising from such 
storage are in excess of the amount of such expenses computed in ac- 
cordance with the commuted rate allowable for 5,500 pounds, or $110, 
and since the expenses were incurred in connection with a change of 
station, your proposal to make payment in the amount of $110 is ap- 
proved and the voucher which is returned herewith may be certified 
for payment in that amount, if otherwise correct. 


[B-88660] 


Compensation— Demotions— Restoration —Compensation 
Rights for Intervening Period 


An employee who, as a result of a reduction in force, was demoted to a position at 
a lower grade and salary apparently on the basis that he did not have a com- 
petitive status, and who performed the duties of that position while employed at 
the lower salary until promoted to his former position after having received a 
competitive status retroactive to a date preceding the demotion, is not entitled to 
be paid the difference between the higher salary rate and the lower rate for the 
period of demotion; instead, such employee is entitled only to the compensation 
for the position occupied during such period. 


Comptroller General Warren to the Attorney General, September 
20, 1949: 


There has been considered the matter presented by the Acting 
Attorney General in an undated letter, received here August 16, 1949, 
requesting decision upon the question of whether an employee of the 
Immigration and Naturalization Service of your Department may be 
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paid the difference in salary between $4,651.20 and $3,898.80 per annum c 
for the period December 15, 1946 to May 10, 1948, because of a demo- ti 
tion in grade alleged to be contrary to Civil Service regulations, 
The facts giving rise to the question are stated in said letter as ti 
follows: ti 
The claim presented is based upon the following facts: On December 15, 1946, I 
as a result of a reduction in force, the employee was demoted from an Investigator j 
position CAF-9, $4651.20 per annum to an Immigrant Inspector position Grade 5, + 
$3898.80 per annum. At the time he was subjected to the reduction in force t 
action, he did not have a competitive Civil Service status. He was listed in a j 
non-status sub-group and in that group was reached in regular order on the re- l 
tention register in accordance with Civil Service Regulation 20.9. 
On December 18, 1947 the Civil Service Commission conferred upon the em- 
ployee a competitive Civil Service Status to be effective as of June 19, 1941. C 
On May 10, 1948 the employee was promoted from the Immigrant Inspector 1 
Grade 5 position, $3898.80 per annum, to his former position as Investigator, 
CAF-9 $4651.20 per annum. The claim for payment of the difference in pay is I 
based upon the theory that the conferring of status effective as of June 19, 1941 l 
made the action on a non-status basis taken in 1946 in contravention of the | 
Civil Service Regulation. \ 
ny ° . C 
The letter further states that the employee was performing the duties 
es . : 1 
of the grade 5 position at all times while employed at the lower salary. 
- “ 6 ¢ 
No law or regulation has been called to attention, nor am I aware of 
j ; > y ] 
any, which would authorize “back pay” at a higher salary under the 
. ° , ° ° \ 
circumstances herein present. Where a person is appointed to serve 
in a certain grade at a specified rate and performs the duties of that 
position during a particular period of time, he is entitled only to the 
; vik : , ‘ 
compensation for that position. See, generally, Coleman v. United ) 
States, 100 C. Cls. 41; Dvorkin v. United States, 101 id. 296; United 
( 


States v. McLean, 95 U.S. 750. Also, see 11 Comp. Gen. 115, 118; 
16 td. 451; 23 td. 486; and cf, 28 td. 200, 205; td. 277. Accordingly, 
as the employee here concerned appears to have been paid in full the 
compensation fixed for the position occupied by him during the period 
in question, he is not entitled to any additional compensation for that 
period. The question presented is answered accordingly. 


[B-88920] 


Bonds—Performance—Vessels Chartered Under Merchant 
Marine Act of 1936, as Amended 





Inasmuch as the Maritime Commission has adopted, pursuant to the provisions of 
section 710 cf the Merchant Marine Act, 1936, as amended, a procedure whereby 
individual performance bonds are to be issued on new vessels chartered from 
the Commission, this Office will recognize the release of sureties from liability 
under the blanket performance bonds on new vessels which were brought under 
the coverage of such blanket bonds during the period of formulation of the pro- 
cedure, provided an individual bond is accepted by the Commission for each 
vessel withdrawn from the blanket bond coverage during the interim period. 
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Comptroller General Warren to the Chairman, United States Mari- 
time Commission, September 20, 1949: 


Reference is made to your letter dated August 25, 1949, with respect 
to the blanket performance bonds furnished by charterers under char- 
ter agreements WARSHIPDEMISEOUT 203 and SHIPSALES- 
DEMISE 303 to meet the requirements of section 710 of the Merchant 
Marine Act of 1936, as amended, incorporated by reference into sec- 
tion 5 (c), Merchant Ship Sales Act, 1946, 60 Stat. 43, and to the 
individual bonds proposed in some instances to be substituted therefor. 

Both of the referred-to forms of charter covered the hire of one 
or more vessels and the penal sums of the blanket bonds heretofore 
used have been determined by multiplying the sum of $25,000 by the 
number of vessels which had been delivered under a particular charter. 
Upon delivery of additional vessels under the charter, the penal sum 
was automatically increased, retroactively to the date of the delivery 
of the first vessel thereunder, by $25,000 for each such additional 
vessel up to a maximum liability which the surety was permitted to 
stipulate in the bond. In instances where the number of vessels 
multiplied by $25,000 exceeded said maximum liability, the charterer 
was required to furnish an indorsement to the blanket bond increasing 
the maximum penalty to the required amount. 

Your letter points out that, because the charter operations have been 
extended from time to time and additional vessels delivered during 
the extended periods, the amounts of the blanket bonds have reached 
considerable proportions with corresponding increases in the premium 
costs; that a large number of the chartered vessels have been redeliv- 
ered to the Commission, with respect to which vessels the charterers 
have performed a substantial part of their charter obligations; and 
that your Commission has a direct financial interest in reducing the 
bond coverage, and correspondingly the premium costs, since the 
charters provide for payment to your Commission of additional char- 
ter hire consisting of a percentage of profits in excess of 10 percent 
of the capital necessarily employed in the vessel operations. 

Your letter further points out that on January 18, 1949, the Mari- 
time Commission adopted a procedure which provides that each vessel 
thereafter delivered shall be covered by an individual performance 
bond in the penal sum of $50,000, and that the penal sum of the blanket 
bonds shall be reduced, effective as of the last premium anniversary 
date of the particular blanket bond concerned, to the sum of $25,000 
multiplied by the number of vessels being operated under the charter 
as of such premium anniversary date, and, with respect to vessels 
redelivered to the Commission subsequent to the last premium anni- 
versary date, by a further reduction of $25,000 for each vessel so 
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redelivered, effective as of the date of receipt by the surety of the 
Commission’s consent to such reduction in liability under the bond, 
provided that prior to redelivery of all vessels delivered under the 
charter no reduction will be permitted which brings the maximum 
penalty below the sum of $50,000. The reduction in penal sum is 
accompanied by a corresponding reduction in bond premiums, either 
by cancellation or pro rata scaling down thereof. It is understood 
that pending adoption of this procedure—subsequent to the last pre- 
mium anniversary date of the bonds but prior to the date after which 
the Commission required an individual bond in the penal sum of 
$50,000—certain additional vessels were delivered under the charter 
and added to the blanket bonds and that in such cases the surety 
companies have been unable to agree to a reduction of the bond 
penalty or a cancellation or reduction of premiums due to the fact 
that such deliveries, under the terms of the blanket bonds, automati- 
cally increased the penal sum thereof retroactively to the original 
effective date of the bond. 

Your Commission now proposes to authorize, in appropriate cases, 
the withdrawal of such additional vessels from the coverage of the 
blanket bond, the reduction of the penal sum of such blanket bonds 
by $25,000 for each vessel so withdrawn, and the substitution of an 
individual bond on each such withdrawn vessel, with liability attach- 
ing as of the date of delivery of the particular vessel concerned. It 
appears that before consenting to this procedure The Surety Associa- 
tion of America, an association representing a number of surety corpo- 
rations underwriting the bonds involved, wishes to be advised that 
this Office consents to the substitution of the individual bonds and 
will recognize the reduction of the penal sums of the blanket bonds 
effective as of the effective date of each such blanket bond concerned, 
in such amount as shall be authorized by your Commission. 

Section 710, Merchant Marine Act, 1936, as amended, 46 U. S. C. 
1200, provides as follows: 

Every charterer of the Commission's vessels shall be required to deposit with 
the Commission an undertaking with approved sureties as security for the 
faithful performance of all of the conditions of the charter, including indemnity 
against liens on the chartered vessels, in such amount as the Commission shall 
require. (Italics supplied.) 

Accordingly, since the amount of the penal sum of the bonds here 
involved is a matter within the discretion of the Maritime Commission 
and since the proposed procedure appears to be in the interest of the 
United States as tending to decrease the operating costs of the char- 
terers and to increase the amounts recapturable by the Maritime Com- 
mission as additional charter hire, this Office will recognize the release 
of the sureties from liability under the blanket bonds in connection 
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with each vessel with respect to which the Commission accepts a new 
individual bond upon the basis outlined in your letter. There should 
be forwarded to this Office, for filing with the charters involved, a 
copy of the notice authorizing the surety to withdraw from the cover- 
age of the blanket bond each vessel so withdrawn, together with the 
original of the individual bond to cover said vessel. 


(B-73599] 


Taxes—Real Estate—Reimbursement by One Agency to 
Another 


Real estate taxes paid by the Defense Plant Corporation on property in Louisiana 
and occupied by a Government agency under a permit requiring it to pay 
all costs in connection with the use of the property, being a cost in protection 
of the title to the land and not in connection with its use, need not be reimbursed 
to the Reconstruction Finance Corporation, as successor, in view of the provision 
of the Louisiana law placing the burden of all real charges upon the lessor unless 
there be a stipulation to the contrary. 


While section 10 of the Reconstruction Finance Corporation Act, as amended, 
waives all constitutional and statutory immunities by which real property of the 
Corporation otherwise would be exempt from taxation, real estate taxes paid 
by the Defense Plant Corporation on property in Louisiana and occupied by 
a Government agency need not be reimbursed to the Reconstruction Finance 
Corporation, as successor, in view of the provision in the Louisiana State Con- 
stitution that all public property shall be exempt from taxation, which provision, 
in the absence of an authoritative holding by the highest State court to the 
contrary, constitutes a mandatory restriction upon the State taxing authorities. 
Comptroller General Warren to the Chairman, Reconstruction 


Finance Corporation, September 22, 1949: 


Reference is made to letters dated March 14 and 17, 1949, from 
Mr. James L. Dougherty, General Counsel, requesting on behalf of 
the Reconstruction Finance Corporation, review and reconsideration 
of Office settlement of August 27, 1948, disallowing the claim of the 
Corporation, as successor of the Defense Plant Corporation, for re- 
imbursement by the United States of the pro-rata share of 1944 
and 1945 real estate taxes paid on that part of the Lafayette School 
of Aeronautics, Plancor 905, near Lafayette, Louisiana, which was 
occupied by the Third Air Force, United States Army, during the 
period July 1, 1944, to October 15, 1945, under a permit dated July 1, 
1944. 

The claim was disallowed in the settlement for the stated reasons 
that (1) real estate taxes on the property are not reimbursable under 
the terms of the permit of July 1, 1944, and (2) since the Constitution 
of Louisiana specifically exempts all public property from taxation 
payment of the taxes here involved was not required in the absence 
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of an authoritative judicial determination sustaining the legality of 
the assessments. 

The letter of March 14 asserts in pertinent part that the Corpora- 
tion fails to find a basis in the Constitution of the State of Louisiana 
for the conclusion that the mere use of property as distinguished from 
ownership by a department or agency of the United States auto- 
matically exempts such property so used from the assessment and col- 
lection of taxes otherwise valid. It is stated also that it does not ap- 
pear that a leasing of privately owned property by a Federal agency 
for its official use would operate automatically to exempt such prop- 
erty from valid local taxation for the duration of such use and that 
the Corporation is not informed of any other case in which this Office 
has denied payment by a Government department or agency of rental 
which included an amount for real estate taxes assessed against the 
property so used and allocable to the period of such occupancy. 

The question as to whether the Corporation is entitled to receive re- 
imbursement of the taxes involved must depend in the first instance 
upon the terms of the agreement between the parties. The pertinent 
clause of the permit of July 1, 1944, which is relied upon to sustain 
the claim for reimbursement is as follows: 
The Third Air Force, United States Army Air Forces, agrees to provide, at its 
own expense, all protection, maintenance, repairs, utilities and all other costs in 
connection with its use of said property. 

In submitting the claim, the Department of the Army administratively 
reported that it was not intended by that Department to include taxes 
in the permit referred to; that the clause “costs in connection with its 
use of said property” as used in the permit was intended merely as a 
generalization used in the same sense as the specifically enumerated 
items, “maintenance, repairs, and utilities”; that this clause requires 
the payment of costs in connection with the use of the property and 
not in protection of the title to the land; and that in any lease permit 
or license obtained by the Government the owner of the property pays 
the taxes, in the same manner as is done in private transactions unless 
the lease contains specific provisions requiring the lessee to pay taxes. 

Clearly, real estate taxes do not constitute a cost in connection with 
the use of real property. They accrue, when legally assessed, irre- 
spective of the use of the property. Furthermore, real estate taxes 
on leased property generally are not payable by a lessee in the absence 
of a specific provision in the lease to that effect. 32 Am. Jur., Land- 
lord and Tenant, section 287, and cases therein cited. And, so far as 
concerns the payment of such taxes in the State of Louisiana, article 
2702, Louisiana Civil Code, specifically provides: 
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The lessor, and not the lessee, unless there be a stipulation to the contrary, 

must bear all the real charges with which the thing leased is burdened. Thus he 
has to pay the taxes, rents and other dues imposed upon the thing leased. 
It appears to be amply clear that the terms of the permit above stated 
do not contain “a stipulation to the contrary” within the meaning of 
the said law so as to require reimbursement by the Air Forces of the 
prorated portion of the taxes paid by the Reconstruction Finance 
Corporation on the property. 

Inasmuch as that circumstance alone is sufficient to support the dis- 
allowance of the claim for such reimbursement, it would appear un- 
necessary to consider the Corporation’s second contention that section 
10 of the Reconstruction Finance Corporation Act, as amended, 55 
Stat. 248, waives al/ constitutional and statutory immunities by which 
real property of the Corporation would otherwise be exempt from 
taxation. It may be stated, however, that while the said statutory 
provision waives the implied constitutional immunity of the Federal 
Government from taxation, as to the real property of the Corporation 
it seems apparent that the mandate contained in article 230 of the 
Constitution of 1921 of the State of Louisiana, that all public property 
shall be exempt from taxation, should be regarded as precluding an 
exaction of the type here involved unless and until the highest court 
of the State concludes that such an assessment is legally valid under 
State law. Asthe Supreme Court said in State Tax Commission, et al. 


v. Van Cott, 306 U. S. 511, 515, after abrogating a prior holding of 
immunity from State taxation of the salaries paid by Federal 
instrumentalities : 


* * * Salaries of employees or officials of the Federal Government or its 
instrumentalities are no longer immune, under the Federal Constitution, from 
taxation by the States. Whether the Utah income tax, by its terms, exempts 
respondent, can now be decided by the state’s highest court apart from any 
question of Constitutional immunity * * 

There appears to be no authoritative holding by any Louisiana court 
of record that article 230 of the Louisiana Constitution is merely 
declaratory of the immunity of the Federal Government from State 
taxation and does not constitute a mandatory restriction upon Louisi- 
ana taxing authorities. In the absence of such a holding, the payment 
of taxes here in question can only be regarded as a payment voluntarily 
made. 

In view of the foregoing, the settlement of August 27, 1948, must be, 
and is, sustained. 
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Appropriations—Fiscal Year—Availability Beyond—Travel 
and Transportation Expenses 







































Under section 106 of the Department of State Appropriation Act, 1949, extend- 
ing the availability of appropriations for expenses of travel of personnel and 
their dependents outside continental United States, including transportation of 
household effects, etc., in the case of travel or transportation begun, but not 
completed, during the fiscal year 1949, expenses incurred under amendments to 
orders issued in the fiscal year 1949 and amended after June 30, 1949, because 
of conditions outside the traveler’s control, may be charged to the 1949 ap- 
propriation where a portion of the travel or transportation began in said fiscal 
year, provided the amendments confer no greater rights than those to which the 
traveler would have been entitled when the original orders were issued. 


Comptroller General Warren to the Secretary of State, September 
23, 1949: 


Reference is made to letter dated September 7, 1949 (L/A), from 
the Deputy Under Secretary of the Department of State, requesting 
a decision as to whether, under authority of section 106 of the De- 
partment of State Appropriation Act, 1949, Public Law 597, 80th 
Congress, your Department may charge to the 1949 appropriation 
expenses incurred for travel—outside the continental United States— 
of personnel, including travel of dependents and transportation of 
personal effects, household goods, and automobiles of such personnel, 
when such expenses are authorized under amendments issued after 
the close of the fiscal year of 1949, to travel orders which originally 
were issued before the close of that fiscal year and under which travel 
actually was commenced before June 30, 1949. 

Said section 106, 62 Stat. 316, provides as follows: 

Appropriations under this Act available for expenses in connection with travel 
of personnel outside the continental United States, including travel of dependents 
and transportation of personal effects, household goods, or automobiles of such 
personnel, shall be available for such expenses when any part of such travel or 
transportation begins in the fiscal year 1949 pursuant to travel orders issued 
in that year, notwithstanding the fact that such travel or transportation may 
not be completed during the fiscal year 1949. 

It appears that, in response to a request from the Chairman of 
the Subcommittee of the Committee on Appropriations, House of 
Representatives, the Department of State recommended the inclusion 
of the above language in the 1949 appropriation act in order that the 
Department might be authorized to charge all travel expenses to the 
appropriation current at the time any part of the travel involved 
actually begins, thus avoiding the uncertainty caused by carrying 
charges from one fiscal year to the next. It is stated that, if costs 
incurred pursuant to amendments—in a subsequent fiscal year—to the 
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original travel orders are chargeable to the appropriations of the 
subsequent fiscal year, a large measure of the benefit of the legislation 
will be lost. 

While the General Accounting Office has questioned the validity of 
retroactive modifications of travel orders which confer increased 
rights on travelers, 23 Comp. Gen. 713, there appears no reason why 
amendments to travel orders required to make the travel authorized 
serve the best interest of the Government may not be recognized. In 
the several examples forwarded with the letter of September 7, 1949, 
the amendments involved were brought about by changed conditions, 
requiring a change in the destination to which the traveler was ordered 
or a changed means of transportation to that destination; by condi- 
tions unknown at the time the original travel order was written, such as 
the fact that troubled conditions had made it impossible theretofore to 
bring the traveler’s personal effects from a previous post of duty; or 
by the determination of the traveler to resign while in the United 
States en route from one post of duty to another. It appears that, in 
all instances, except the last, the amendments were made necessary by 
conditions outside the control of the traveler. In the last instance, 
involving the traveler’s resignation, it is assumed that no expense to 
the Government was involved through amendment of the original 
travel order over that which would: have been involved in the writing 
of a new travel order. 

Accordingly, since it appears that the intent of the Congress in 
enacting section 106 of the Department of State Appropriation Act, 
1949, supra, best can be effected thereby, this Office will not object to 
expenditures from the 1949 appropriation to cover expenses incurred 
under travel orders amended after June 30, 1949, in cases where the 
original travel orders were issued in the fiscal year 1949 and some 
part of the travel or transportation began in said fiscal year, provided 
the amendments confer no greater rights upon the traveler than those 
to which he would have been entitled under laws and regulations 
in effect at the time the original orders were issued. 


CB-87385] 


Pay—Naval Officer Receiving Pay of Rear Admiral, Upper 
Half, as Senior Member of the Naval Staff Committee of the 
United Nations—Personal Money Allowance 


Under section 504 (c) of the Officer Personnel Act of 1947, authorizing the Navy 
officer designated as the senior member of the Naval Staff Committee of the 
United Nations to receive the pay and allowances of a vice admiral and, in addi- 
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tion thereto, a personal money allowance of $2,200 per year, such officer is en- 
titled to the pay and allowances of a vice admiral, that is, the pay and allow- 
ances of a rear admiral, upper half, and a personal money allowance of $500 per 
year, plus the personal money allowance of $2,200 specifically authorized for such 
officer under said section 504 (c) while so serving. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 26, 1949: 


There has been considered your letter of June 21, 1949, requesting 
decision as to whether Vice Admiral Bernhard H. Bieri, United 
States Navy, while serving as senior member of the Naval Staff Com- 
mittee of the United Nations is entitled—in addition to the personal 
money allowance of $2,200 per year specifically authorized for such 
officer by section 504 (c) of the Officer Personnel Act of 1947, 61 
Stat. 795, 887—to payment of the personal money allowance of $500 
per year authorized generally for officers serving in the grade of vice 
admiral by section 7 of the Pay Readjustment Act of 1942, 56 Stat. 
362, as amended. 

The second paragraph of section 7 of the Pay Readjustment Act 
of 1942, as amended by section 504 (e) of the Officer Personnel Act 
of 1947, 61 Stat. 888, provides as follows: 


Officers of the Navy serving in the grade of vice admiral, officers of the Army 
serving in the grade of lieutenant general, and officers of the other services 
mentioned in the title of this Act serving in corresponding grades, shall be 
entitled, while so serving, to the pay and allowances of a rear admiral (upper 
half) and to a personal money allowance of $500 per year. Officers of the Navy 
serving in the grade of admiral, officers of the Army serving in the grade of 
general, and officers of the other services mentioned in the title of this Act serving 
in corresponding grades, shall be entitled, while so serving, to the pay and allow- 
ances of a rear admiral (upper half) and to a personal money allowance of 
$2,200 per year. Officers serving as the Chief of Naval Operations, the Chief of 
Staff of the Army, or in the corresponding position in the Army Air Forces, or 
as the Commandant of the Marine Corps, shall be entitled, while so serving, to 
the pay and allowances of a rear admiral (upper half) and to a personal money 
allowance of $4,000 per year. 


Section 504 (c) of the said act, 61 Stat. 887, provides as follows: 


(c) Within the limitations as to numbers in grade prescribed in this Act, one 
officer of the Navy, including the Marine Corps, one officer of the Army less the 
Air Corps, and one officer of the Air Corps, when designated by. the President, by 
and with the advice and consent of the Senate, as senior members of the Military 
and Naval Staff Committee of the United Nations shall, while so serving, be 
entitled to the rank, pay, and allowances of a vice admiral or lieutenant general, 
as the case may be, and, in addition thereto, a personal money allowance of 
$2,200 per year. 


While the “pay and allowances” of a vice admiral ordinarily in- 
clude the personal money allowance of $500 a year authorized under 
section 7 of the Pay Readjustment Act, as amended, there seems to be 
some doubt as to whether the “pay, and allowances of a vice admiral” 
as used in said section 504 (c) was intended to be inclusive or exclusive 
of the $500 per year personal money allowance authorized generally 
for vice admirals of the Navy. A literal construction of the provision 
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in section 504 (c) would seem to require the conclusion that the naval 
officer designated under the said section 504 (c) as the senior member 
of the Naval Staff Committee of the United Nations is entitled to the 
same pay and allowances as those authorized for vice admirals of the 
Navy, generally (that is, the pay and allowances of a rear admiral, 
upper half, and a personal money allowance of $500 per year), plus the 
personal money allowance of $2,200 per year specifically authorized 
for such officer under the said section 504 (c). The legislative history 
of the said section 504 (c) sheds little light on the intent thereof in 
that respect, it merely being stated (Report No. 640) that it was in- 
tended to bestow “additional allowances” on officers serving as senior 
members of the Military and Naval Staff Committees of the United 
Nations. However, it is a settled rule of statutory construction that 
it is reasonable to assume that words used in one place in a legislative 
enactment have the same meaning in every other place in the statute 
and that consequently other sections in which the same phrase is used 
may be resorted to as an aid in determining the meaning thereof; and, 
if the meaning of the phrase is clear in one part of the statute and in 
others doubtful or obscure, it is in the latter case given the same con- 
struction as in the former. See 50 Am. Jur., Statutes, section 271. 
In that connection it is noted that the immediately preceding subsec- 
tion (b) of section 504, 61 Stat. 886, authorizes the President to ap- 


point certain officers of the Army to positions of importance and while 
so serving such officers are entitled to the “rank, title, pay, and allow- 
ances of a general or lieutenant general” as the case may be. Also a 
similar provision is contained in section 413 (a) of the said act, 61 Stat. 
875, which authorizes the President to designate certain officers of the 
Navy for command of fleets, etc., and provides that officers so desig- 
nated shall have the “grade, rank, pay, and allowances of admiral or 


vice admiral while so serving.” Under the provisions of the said sec- 


tions 413 (a) and 504 (b), officers designated for such assignments, etc., 
are entitled to the “pay, and allowances” of an admiral or vice admiral 
of the Navy (general or lieutenant general of the Army), as the case 
may be, which “pay, and allowances” unquestionably include the per- 
sonal money allowances prescribed in section 7 of the Pay Readjust- 
ment Act of 1942,asamended. Applying the above rule to the present 
case, it is concluded that the said section 504 (c) includes the personal 
money allowance of $500 per year authorized for vice admirals of the 
Navy under section 7 of the Pay Readjustment Act of 1942, as amended. 
Had the Congress intended by section 504 (c) to bestow upon such 
officer the rank of vice admiral, but to permit him to receive the pay 
and allowances of a rear admiral, upper half, and a personal money 
allowance of $2,200 per year, it may be assumed that appropriate 
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language would have been used to convey such intent. However, any 
supposed omission in that respect may not be supplied by construc- 
tion in the absence of at least some indication in the legislative history 
that the Congress intended the phrase “in addition thereto,” insofar as 
the personal money allowance is concerned, as meaning “in lieu of” 
the personal money allowance otherwise included in the pay and 
allowances of a vice admiral. See Walter v. McSherry, 21 Mo. 76. It 
is concluded, for such reasons, that Vice Admiral Bieri, while serving 
as senior member of the Naval Staff Committee of the United Nations, 
is entitled to the pay and allowances of a rear admiral, upper half, and 
to a personal money allowance of $2,700 per year. 


CB-88887] 


Appropriations—Availability—Administrative Expenses of 


Field Boards of Examiners and Committee of Expert Exam- 
iners 

Funds appropriated to the Department of Agriculture, while not specifically 
available for expenses in connection with applicant examining functions, may 
be used for the expenses of CAF positions which must be allocated specifically 
to afford the administrative assistance requisite to the examination, certification, 
and recruitment functions of Civil Service field boards of examiners established 
pursuant to Executive Order No. 9830 and, also, for expenses necessarily incident 
to such administrative work; likewise, similar expenses of the Committee of 


Expert Examiners in the departmental service may be paid from such appro- 
priated funds. 


Comptroller General Warren to the Secretary of Agriculture, Sep- 
tember 26, 1949: 


Reference is made to letter dated August 24, 1949, from the Acting 
Secretary of Agriculture, concerning field boards of United States 
Civil Service Examiners, established pursuant to Executive Order 
9830, dated February 24, 1947, and requesting to be advised as to 
whether funds appropriated for your Department may be used for the 
expenses of CAF positions which must be allocated specifically to 
afford the administrative assistance requisite to the examination, certi- 
fication, and recruitment functions of the boards and, also, whether 
such funds are available for expenses incidental to such administrative 
work, such as postage and equipment. 

Consideration of the questions presented for decision involves pro- 
visions of law set forth in the letter as follows: 

Section 1753 of the Revised Statutes (5 U. S. C. 631), authorizes the President 


to prescribe regulations for the admission of persons into the Civil Service of 
the United States. It further authorizes him to employ suitable persons to 
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conduct inquiries into the fitness of applicants and to prescribe the duties of 
such persons. 

Section 2 of the Civil Service Act of January 16, 1883 (22 Stat. 403, 5 U. 8. C. 
632, et seq.), creating the Civil Service Commission provides, in part, that the 
Commission is: 

“First, to aid the President, as he may request, in preparing suitable rules for 
carrying this act into effect, and when said rules shall have been promulgated 
it shall be the duty of all officers of the United States in the departments and 
offices to which any such rules may relate to aid, in all proper ways, in carrying 
said rules, and any modification thereof, into effect.” 

The section further provides that rules promulgated thereunder shall, among 
other things, provide for examinations for testing the fitness of applicants for 
the public service; also, that the Commission, subject to the rules made by the 
President, shall “make regulations for, and have control of, such examinations, 
and, through its members or the evaminers, it shall supervise and preserve the 
records of the same....” (Italics supplied). Section 3 of the act, 22 Stat. 
404 provides, in part, that: 

“The Commission shall... designate and select a suitable number of per- 
sons ... in the official service of the United States ... after consulting the 
head of the department or office in which such persons serve, to be members 
of boards of examiners .... It shall be the duty of the collector, postmaster 
and other officers of the United States, at any place outside the District of 
Columbia where examinations are directed by the President or by said board to 
be held, to allow the reasonable use of the public buildings for holding such 
examinations, and in all proper ways to facilitate the same.” 


Section 01.4 of Executive Order 9830, dated February 24, 1947, 
provides, in part, as follows: 

(a) In order to promote the effective recruitment and placement of perosns 
for the Federal service, the departmental and field service resources of the 
Federal agencies may be utilized to the extent permitted by law. After con- 
sulting the agency or agencies concerned, the Commission may establish in the 
departmental service committees of examiners, expert in their respective fields, 
for scientific, professional, or technical positions, and in the field service, boards 
of examiners for any position ... (c) The duties performed by the members 
of such committees or boards shall be considered part of their official duties and 
adequate time shall be allowed for their performance by the agency in which 
they are employed ... 

The Civil Service Commission apparently considers that the appro- 
priations of the various departments and agencies concerned are 
available to cover the expenses of boards of examiners established 
pursuant to said Executive order as it is stated in the letter that 
section VII of the Civil Service Handbook X-102, General Instruc- 
tions on Procedures for Filling Positions in the Field Service Through 
Boards of U. S. Civil Service Examiners, provides that— 

The field establishment served by the Board will provide such personnel as 
may be necessary to conduct the Board’s operations. 


and that section VIII provides that— 


The establishment will also be responsible for providing office space, equip- 
ment and necessary supplies for the Board. 


However, since funds provided in the Independent Offices Appro- 
priation Act, 1950, Public Law 266, approved August 24, 1949, 63 Stat. 
635, to the Civil Service Commission, are expressly available for ex- 





148 DECISIONS OF THE COMPTROLLER GENERAL [29 


penses of examinations and investigations held in Washington and 
elsewhere, and in view of the well-established rule that an appropria- 
tion for a specific object or purpose is available for that object or pur- 
pose to the exclusion of a more general appropriation, the question 
arises as to whether funds appropriated for your Department, and not 
specifically available for expenses of examinations, may be used to 
defray the expenses of field examining boards. 

‘ Inconnection with the matter, it appears that the Congress has been 
informed that the Department of Agriculture is performing applicant 
examining functions as a necessary incident to personnel recruitment 
and is defraying the cost incident to such functions from its annual 
appropriation. This is indicated on page 133 of the Hearings before 
the Subcommittee on Appropriations, House of Representatives, on 
the Department of Agriculture Appropriation Bill for 1950, wherein 
Mr. T. Roy Reid, Director of Personnel, stated as follows: 

The Office of Personnel now is carrying on an examining program through 
an examining committee, and field examining boards in which we are doing the 
examining for positions that are peculiar to the Department of Agriculture, under 
delegated authority from the Commission. We do that because it is necessary 
in order to get people, and to get the conversion of our war-service employees 
to permanent status. This has given us a very greatly increased load of work 
in the Personnel Office. 

Also, examination of the Hearings on the Independent Offices Ap- 
propriation Bill for 1950, before the House Subcommittee on Appro- 
priations, discloses that the Congress was aware of the fact that 
various other executive departments and agencies were using appro- 
priated funds for such purpose. For example, see Part I of the 
Hearings, pages 1316 and 1317, regarding the Federal Communica- 
tions Commission; pages 542 and 545, pertaining to the Civil Service 
Commission; and Part 2 of the Hearings, pages 76 and 78, relating 
to the Veterans Administration. 

Accordingly, it may be concluded that the Congress intended that 
appropriations for your Department were to be available for the ex- 
penses of CAF positions which must be allocated to render adminis- 
trative assistance to field examining boards and, also, for expenses 
necessarily incident to such administrative work. 

Since functions of the Committee of Expert Examiners—mentioned 
in the letter—which has been established for use in the departmental 
service are in all material respects similar to those of field examining 
boards, the principles above stated likewise are applicable to such 
Committee. 

Your questions are answered accordingly. 
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[B-88589] 


Contracts—Damages—Liquidated—Delays—Extensions of 
Time 


Under a construction contract providing that the contractor shall not be charged 
with liquidated damages for delays caused by unforeseeable unusually severe 
weather, the contract time for performance administratively may be extended 
for a period of delay caused by unusually severe weather occurring after the date 
fixed for completion, but prior to completion of the work, provided such extension 
of time is supported by a finding of fact made pursuant to the contract that the 
contractor was delayed due to an unforeseeable cause of delay resulting from 
unusually severe weather. 


Comptroller General Warren to the Secretary of Commerce, 


October 3, 1949: 


Reference is made to your letter of August 5, 1949, requesting a 
decision as to whether the contracting officer under contract No. 
C6ca-2949, dated April 28, 1948, with Kashner-Bender, Inc., was cor- 
rect in refusing to consider alleged unusually severe weather as an 
excusable cause of delay because it did not occur during the original 


contract period. 

Under the terms of the contract it was agreed that the contractor 
would furnish the materials and perform the work for constructing an 
MOR Radio Range Facility near Pescadero, California, at specified 
unit prices. The contract provided that the work should be commenced 
within 10 calendar days after the effective date of notice to proceed and 
should be completed within 100 calendar days from that date. Para- 
graph G on page 4 of proposal No. 648-142, which was made a part 
of the contract, provided that the contractor would be charged with 
liquidated damages at the rate of $30 per calendar day for each day of 
delay in completion of the contract or part thereof, subject to the 
provisions of article 9 of the contract proper. The said article 9 pro- 
vided, in pertinent part, as follows: 

* * * That the right of the contractor to proceed shall not be terminated 
or the contractor charged with liquidated damages because of any delays in the 
completion of the work due to unforeseeable causes beyond the control and 
without the fault or negligence of the contractor, including, but not restricted to, 
acts of God, or of the public enemy, acts of the Government, acts of another 
contractor in the performance of a contract with the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually 
severe weather or delays of subcontractors due to such causes, if the contractor 
shall within 10 days from the beginning of any such delay (unless the contracting 
officer, with the approval of the head of the department or his duly authorized 
representative, shall grant a further period of time prior to the date of final 
settlement of the contract) notify the contracting officer in writing of the causes 
of delay, who shall ascertain the facts and the extent of the delay and extend the 
time for completing the work when in his judgment the findings of fact justify such 
an extension, and his findings of fact thereon shall be final and conclusive on the 
parties hereto, subject only to appeal, within 30 days, by the contractor to the 
head of the department concerned or his duly authorized representative, whose 
decision on such appeal as to the facts of delay and the extension of time for 
completing the work shall be final and conclusive on the parties hereto. 
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In your letter it is stated that the time for performance was extended 
32 calendar days, thereby allowing the contractor 132 calendar days 
within which to perform the contract work; that the work was not 
completed within 132 calendar days; that the contractor contends, 
among other things, that it encountered unusually severe weather 
which delayed it and its subcontractor in the erection of steel towers; 
and that the alleged unusually severe weather did not occur during 
the 132-day period. It is stated further, in effect, that the contracting 
officer refused to grant the contractor an extension of time on account 
of unusually severe weather for the reason that it would not have 
encountered such weather if it had made normal progress and 
completed performance within the time specified in the contract as 
extended. 

In your letter you inquire whether, in the event it is determined 
that the contracting officer’s interpretation was incorrect, you should, 
in acting on the appeal, make a determination as to the weather which 
was encountered and, if it be found that it was unusually severe, ex- 
tend the contract time accordingly even though such adverse weather 
occurred after the time specified for completion had expired. 

The question presented in your letter as to whether the contracting 
officer was correct in refusing to grant the contractor an extension of 
time for the reason assigned by him is similar to that considered in 


Office decision of April 6, 1929, 8 Comp. Gen. 530, wherein it was 
stated, on page 533, that— 


Construction contracts on the standard forms continue to comple- 
tion unless they are terminated by the administrative officers because of the delay 
by the contractor, and, as the contracts so continue, it is immaterial whether 
the delay resulted before or after the date fixed for completion. * * * 

In the present case the Government did not terminate the contrac- 
tor’s right to proceed but permitted it to proceed with performance 
of the contract work beyond the time fixed for performance as 
extended. Article 9 of the contract does not limit excusable causes 
of delay to those which occur prior to the completion date. On the 
contrary, it is expressly provided by said article that the contractor 
shall not be charged with liquidated damages because of any delays 
in the completion of the work due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor, includ- 
ing, but not restricted to, the causes specified therein. Thus, regard- 
less of whether the cause of delay occurs before or after the date fixed 
for completion, the delay is excusable and the contractor is not charge- 
able with liquidated damages if the delay is due to an unforeseeable 
cause beyond the control and without the fault or negligence of the 
contractor. As to what constitutes an unforeseeable cause of delay, 
see United States v. Brooks-Callaway Co., 318 U.S. 120. 
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Accordingly, you are advised that if it be found as a fact that the 
contractor was delayed due to an unforeseeable cause of delay on ac- 
count of unusually severe weather which, in the judgment of the head 
of the department, or his duly authorized representative, justifies an 
extension of time, this Office will not be required to object to a further 
extension of the contract time for such period of delay, provided such 
extension of time is supported by a finding of fact made pursuant to 
article 9 of the contract. 





(B-75791] 










Delegation of Authority—Findings and Recommendations 


Under Accountable Officer Relief Act 


Under the act of August 1, 1947, authorizing the General Accounting Office to 
relieve accountable officers of responsibility for physical losses of Government 
funds if the head of the department determines that the loss occurred while 
in the discharge of official duties or by an act of a subordinate, without the 
fault or negligence of the officer, relief may not be granted to an agent cashier 
for loss of funds on the basis of findings, conclusions, or recommendations made 
by the Acting Deputy Under Secretary of State “For the Secretary of State,” 
in the absence of a legislative intent authorizing a delegation of the discretionary 
authority vested in the head of the department by the act to an official not 
authorized to act in his stead. 






























Comptroller General Warren to the Secretary of State, October 4, 
1949: 


Reference is made to letter dated August 10, 1949, DF/X, signed 
by the Acting Deputy Under Secretary of State “For the Secretary 
of State,” stating that it has been determined that the loss by theft 
of the sum of $4,257.04 from a locked writing table in the office occu- 
pied by Robert B. Knapp, Agent Cashier, Copenhagen, Denmark, to 
whom the funds had been advanced for discharge of his official duties 
as an employee of the Office of War Information, occurred through no 
fault or negligence on the part of Mr. Knapp and recommending that 
he be relieved, pursuant to the provisions of the act of August 1, 1947, 
Public 321, 61 Stat. 720, of responsibility for loss of the said amount. 

The cited act authorizes this Office, after consideration of the perti- 
nent findings, and if in concurrence with the determinations and 
recommendations of the head of the department concerned, to relieve 
accountable officers or agents charged with responsibility for physical 
losses of Government funds if the head of the department determines 
(1) that such loss or deficiency occurred while the officer or agent 
was acting in the discharge of his official duties, or that such loss or 
deficiency occurred by reason of the act or omission of a subordinate 
of such officer or agent and (2) that such loss or deficiency occurred 
without fault or negligence on the part of such officer or agent. The 
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act thus appears to vest in the head of the department concerned the 
discretion and power to make findings, conclusions, and recommenda- 
tionsthereunder. It has been held uniformly that such a discretionary 
authority may not be delegated—in the absence of a clear expres- 
sion of legislative intent to the contrary—to other than officials author- 
ized by law to act in place of the head of the agency concerned or to 
an Assistant Secretary, the title and nature of the latter’s position 
being considered such as to authorize the incumbent to assist the head 
of the department in all matters requiring his personal attention or 
discretion and to act in lieu of the Secretary when authorized by him 
to do so. 14 Comp. Gen. 698; 20 id. 27; id. T79; 21 tid. 921; 22 id. 
1083; and 26 id. 249. No statute has been found which authorizes 
the Acting Deputy Under Secretary to act in place of the Secretary 
of State, nor is there anything in the act of August 1, 1947, supra, 
which would appear to warrant this Office taking action thereunder 
upon findings, conclusions, or recommendations made by him “For the 
Secretary of State.” 

The letter of the Acting Deputy Under Secretary contains no state- 
ment of facts upon which there was predicated the conclusion that there 
was no fault or negligence on Mr. Knapp’s part in the loss of the 
involved funds and the recommendation that he be relieved of respon- 
sibility for their loss. However, in letter dated October 12, 1948, 


addressed to the Chief, Claims Division of this Office, by the Chief 
Disbursing Officer, the circumstances surrounding the loss of the funds 
are reported as follows: 


In this connection, you are advised that funds in the amount of $4,257.04, 
transferred from London, England to Copenhagen, Denmark, in the accounts of 
Robert B. Knapp, Agent Cashier, were stolen between the night of Wednesday, 
October 17 and Saturday morning October 20, 1945, from a locked writing-table in 
the offices occupied by Mr. Knapp, who was not in Copenhagen at the time of the 
robbery, having gone to Kersor, Denmark. Professor Waldemar Westergaard, 
the last of the Legation staff to leave his office on Wednesday, the night on which 
a portion of the money disappeared, stated he was sure he locked the writing-table, 
also the main door when leaving. Because of various thefts having been com- 
mitted in the said Legation, he returned to the office for the purpose of getting the 
money from the locked writing-table and taking it home for safe keeping, but 
found it impossible to unlock the Legation door. Returning a second time he was 
still unsuccessful. When he arrived at the office the following morning, he found 
the writing-table drawer closed and unlocked, and discovered the money involved 
had disappeared. Mr. Knapp returned to Copenhagen on Friday night October 
19, 1945 and upon being informed of the robbery, immediately notified the local 
Police Department. 

According to the transcribed carbon copy of the Police Blotter concerning the 
investigation, everyone employed at the Legation was examined and questioned, 
however, each employee denied having committed the theft. Regardless of the 
fact that two desks in the office were forced open and broken into, doors jammed 
and unlocked, an envelope, containing two checks, was opened and left in a third 
desk, the police failed to find clews of any description such as fingerprints or other 
evidence indicating the perpetrator of the theft. 

As the Legation rooms had previously been occupied by the Germans and the 
doors had the same locks, it is possible that a large number of people may have 
had keys and access to the rooms. The night watchman, Harry Ingemann Oster- 
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gaard Jensen, was thoroughly questioned and admitted stealing a shirt, tobacco, 
coffee and tea from the locked rooms on the nights the money disappeared, but 
denied having taken the money. He was arrested, but on the basis of the available 
material, the District Attorney for Copenhagen decided that no indictment would 
be issued. Mr. Jensen was also employed by a certain watch company, from which 
company he was dismissed as of November 1, 1945, because of misconduct and 
reporting ill too many days. 

It does not appear therefrom what authority Mr. Knapp had to 
leave funds advanced to him in the custody of others, if he did so, or 
what arrangements were made by him to safeguard the funds during 
his temporary absence from Copenhagen. Certainly, the mere de- 
positing of the funds in a locked writing table drawer in a building to 
which numerous persons had access, keys, etc., and from which several 
thefts previously had occurred, would not appear to constitute reason- 
able diligence in the safeguarding of so large an amount of funds 
entrusted to him and for which, under the terms of his bond, he was 
liable. Also, the letter of the Acting Deputy Under Secretary appears 
not to set forth any specific determination that the loss occurred while 
Mr. Knapp was acting in the discharge of his official duties or that the 
loss occurred by reason of the act or omission of his subordinates, as 
required by the act of August 1, 1947, supra. On such a record it 
appears doubtful whether this Office—even if the letter of August 10 
had been signed by the Secretary of State—could have concurred in a 
finding that the loss occurred while in the discharge of official duties 
or by the act of a subordinate, and without fault or negligence on the 
part of Mr. Knapp. 

Accordingly, on the present record, there is no proper basis for this 
Office to relieve Mr. Knapp of his responsibility for the loss of the 
involved funds. 





[B-88452] 


Compensation—Deductions—Subsistence and Quarters in 


Kind 


This Office perceives no objection to the issuance of appropriate administrative 
regulations to the effect that the value of subsistence and/or quarters furnished 
in kind need not be deducted from the compensation of an employee as required 
by section 3 of the act of March 5, 1928, when the employee in receipt of sub- 
sistence and/or quarters in kind at his station either is away from such station 
on official duty with or without a per diem allowance in lieu of subsistence, or 
away from such station on military leave, provided the quarters normally 
occupied are vacated for other occupancy. 


In view of the requirement in section 6 (b) of the act of August 24, 1912, as 
added by the act of June 10, 1948, that employees restored to duty after periods 
of erroneous removal, suspension, or furlough without pay be paid compensation 
at the rate received on the date of removal, etc., deductions need not be made 
under section 3 of the act of March 5, 1928, from a restored employee’s basic 
compensation during a period of erroneous removal, etc., for the subsistence 
and/or quarters he otherwise would have received in kind during such period. 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, October 5, 1949: 


There has been considered your letter of July 29, 1949, as follows: 


The Veterans Administration is considering the promulgation of a Technical 
Bulletin in connection with adjustments in salary deductions for quarters and 
subsistence. In connection therewith the question has arisen as to whether an 
employee who is absent from his own station on official duty and is receiving 
per diem allowance in lieu of subsistence may receive credit or refund for (a) 
meals not taken, and (b) quarters not utilized, if the quarters normally occupied 
by him are vacated for other occupancy. 

In connection with this matter the question also arises as to whether a different 
conclusion is necessary when the employee is away from his official station on 
official duty without per diem or is away from his station on military leave. In 
this connection attention is invited to your decisions of December 8, 1941, 21 
Comp. Gen, 664 [663], and April 9, 1942, 21 Comp. Gen. 919. 

The question has also arisen as to whether when an employee has been sus- 
pended, released or furloughed for more than thirty days, and is subsequently 
restored to active duty with compensation for the period of suspension, release 
or furlough, deductions should be made from his basic compensation for the 
quarters and subsistence he would have received but for the suspension, release 
or furlough. 

Your decision on the foregoing questions is respectfully requested. 


While the class of employees involved is not specified in your letter, 
it is assumed that their salaries are fixed upon an annual basis in 
accordance with the terms of the Classification Act of 1923, as amended, 
and that, pursuant to the provisions of section 3 of the act of March 5, 
1928, 45 Stat. 193, the value of subsistence and/or quarters in kind 
to said employees is regarded as a part of the compensation of the 
positions. 

Section 3 of the act of March 5, 1928, supra, provides as follows: 

The head of an executive department or independent establishinent, where in 

his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, aiid laundry services; and appropriations for the fiscal year 
1929 and thereafter f the character heretofore used for such purposes are hereby 
made available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians. 
Under said provision of law, the value of subsistence and/or quarters 
is deducted from the total salary of a position when subsistence and/or 
quarters are furnished in kind, the remainder, only, being paid in cash. 
There is no requirement in such provision of law that the value of 
such subsistence and/or quarters continue to be deducted from the 
salary attached to such position when the employee is away from the 
place of duty where such subsistence and/or quarters are being fur- 
nished in kind. Cf.21 Comp. Gen. 663; id. 919. 

Accordingly, this Office perceives no objection to the issuance by 
you of appropriate regulations to the effect that the value of sub- 
sistence and/or quarters furnished in kind need not be deducted from 
the compensation when an employee either is away from such station 
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on official duty with or without a per diem allowance in lieu of sub- 
sistence, or away from such station on military leave, previded that 
the quarters normally occupied by such employees are vucated for 
other occupancy. Cf. B-85375, May 26, 1949. 

Your last question apparently has reference to an employee who has 
been removed, suspended, or furloughed without pay, and reinstated or 
restored to duty so as to be entitled to compensation for such period of 
removal, suspension, or furlough without pay under the provisions of 
section 6 (b) of the act of August 24, 1912, 5 U. S. C. 652, as added by 
the act of June 10, 1948, 62 Stat.355. The said section, 6 (b), provides, 
in part, that such employees “shall be paid compensation at the rate 
received on the date of such removal,” suspension, or furlough. 
(Italics supplied.) As hereinbefore stated, section 3 of the act of 
March 5, 1928, quoted above, provides that the value of the subsistence 
and/or quarters shall be considered us part of the compensation in 
fixing the salary rate. Obviously, the rate of compensation of such an 
employee receiving subsistence and/or quarters in kind includes not 
only the cash ordinarily received but also the value of such subsistence 
and/or quarters. Consequently, deductions need not be made from 
such an employee’s basic compensation during a period of suspension, 
removal, or furlough without pay for the subsistence and/or quarters 
he otherwise would have received during such period. 


[B-88772] 


Pay—Service Credits—State Naval Militia Service 


Service in the Naval Militia of a State during the period May 27, 1908—the date 
of the act constituting the Organized Militia as a land force only—to February 
16, 1914—the date of the act making the Naval Militia a part of the Organized 
Militia—may not be considered as service in the “Organized Militia” within the 
contemplation of the service pay provisions of section 3A of the Pay Readjust- 
ment Act of 1942, as amended; however, legal enlisted service in the Illinois 
Naval Reserve, a part of the Naval Militia, from March 1, 1912, to October 22, 
1913, may be regarded as service in the Naval Militia within the meaning of 
said section 3A and is creditable for pay purposes thereunder. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, October 5, 1949: 


Reference is made to your letter of August 19, 1949, requesting 
decision as to whether, in the computation of pay of members of the 
Coast Guard, enlisted service in the Illinois Naval Reserve from March 
1, 1912, to October 22, 1913, may be considered as service “in the 
Organized Militia prior to July 1, 1916,” within the meaning of section 
1 of the act of September 7, 1944, 58 Stat. 729. 
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The said section provides, in pertinent part, as follows: 


That the Pay Readjustment Act of 1942 is hereby amended by amending section 
3A thereof, as added by section 3 of the Act of December 2, 1942 (Public Law 785, 
Seventy-seventh Congress), to read as follows: 

“Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the 
time required to be credited by the section under which they are paid, shall be 
credited with full time for all periods during which they were enlisted or held 
commissions as officers or held appointments as warrant officers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned in 
the title of this Act * * * or in the Organized Militia prior to July 1, 1916 
* * * orinthe Naval Militia * * *.” 


Section 1 of the act of January 21, 1903, 32 Stat. 775, originally 
provided : 


That the militia shall consist of every able-bodied male citizen of the respective 
States, Territories, and the District of Columbia, and every able-bodied male 
of foreign birth who has declared his intention to become a citizen, who is more 
than eighteen and less than forty-five years of age, and shall be divided into two 
classes—the organized militia, to be known as the National Guard of the State, 
Territory, or District of Columbia, or by such other designations as may be 
given them by the laws of the respective States or Territories, and the remainder 
to be known as the Reserve Militia. 


The said section was amended by the act of May 27, 1908, 35 Stat. 
$99, which added a proviso as follows: 


* * * ‘That the provisions of this Act and of section sixteen hundred and 
sixty-one, Revised Statutes, as amended, shall apply only to the militia organized 
as a land force. 


Section 1 of the act of February 16, 1914, 38 Stat. 283, provides: 


That of the Organized Militia as provided for by law such part of the same 
as may be duly prescribed in each State, Territory, and for the District of 
Columbia shall constitute a Naval Militia. 

The Illinois General Assembly, by an act approved June 10, 1909, 
established a military and naval code for the State of Illinois and 
repealed all acts in conflict therewith, including an act approved May 
14, 1903, which also had established a military and naval code for the 
State. Article I, section 2 of the said act of June 10, 1909, provides: 

The State militia shall be divided into two parts, the organized and the 
unorganized. The organized militia shall be further divided into the “Illinois 
National Guard” and the “Illinois Naval Reserve.” All persons liable to military 
service and not enrolled in either of the above classes constitute the unorganized, 
or reserve, militia. 

Article V, sections 1 and 5 of the above act, provides that the Naval 
Reserve shall be organized as a ship’s crew and that the naval forces 
shall not be considered as attached to any division or brigade of the 
land forces of the State, but shall be under the direct command of the 
Commander-in-Chief. 

It is evident that the Illinois Naval Reserve, as constituted under 
the act of June 10, 1909, was not a part of the State militia organized 
as a land force and, hence, under the act of May 27, 1908, supra, may 
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not be considered to have been a part of the “Organized Militia”—as 
that term is used in the acts of January 21, 1903, May 27, 1908, and 
September 7, 1944—during the period March 1, 1912, to October 22, 
1913. 

You refer to an opinion by the Attorney General (26 Op. Atty. 
Gen. 303) in which it was held that the terms “National Guard” and 
“Organized Militia” as used in the act of January 21, 1903, embrace 
all the militia organized under the laws of the States, Territories, and 
the District of Columbia, whether intended for land or naval service. 
The said opinion was rendered July 15, 1907, prior to the act of May 
27, 1908, and has no application here. . 

The question, as stated, is answered in the negative. 

However, it appears that the terms “Naval Reserve” and “Naval 
Militia” have been used in Illinois statutes to denote the same organi- 
zation, at least since 1903. See article II, section 1 of the act of 
May 14, 1903, swpra, which provided that the “organized naval militia 
shall be designated as the Illinois Naval Reserve” ; acts of May 15 and 
16, 1903, making appropriations for the “Naval Militia of Illinois” ; 
act of April 17, 1909, making appropriation for expenses of a voyage 
by the Naval Militia; chapter 129, section 135, Illinois Revised 
Statutes, 1945, pertaining to salary of officers of the Naval Reserve, 
and section 136, pertaining to compensation of enlisted men of the 
Naval Militia. 

Thus, it reasonably appears that during the period March 1, 1912, 
to October 22, 1913, the “Illinois Naval Reserve,” as defined by the 
State acts of May 14, 1903, and June 10, 1909, was a part of the “Naval 
Militia” within the meaning of Federal statutes. 

Accordingly, legal enlisted service in the Illinois Naval Reserve 
from March 1, 1912, to October 22, 1913—if the fact of such service 
be clearly established—constitutes service in the Naval Militia within 
the contemplation of section 1 of the act of September 7, 1944, swpra, 
and is creditable for pay purposes under the said section. Compare 
23 Comp. Gen. 334. 


[B-84159] 


Traveling and Transportation Expenses—Return to U. S. 
From Overseas Station Upon Resignation or for Purpose of 
Taking Leave 


While voluntary resignations of transferred employees from foreign posts of 
duty would not appear to be separations for the purposes of the Government 
so as to permit payment of return travel and transportation expenses of em- 


ployees, their families, and household effects under section 7 of the admin- 
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istrative expense statute of August 2, 1946, the authorization of return trans- 
portation would not be foreclosed if there be a factual showing to the contrary 
in any particular case, but any case in which it is administratively determined 
that an employee’s return would be for the purposes of the Government should 
be submitted to this Office for consideration upon its merits. 28 Comp. Gen. 651, 
modified in part. 


In the absence of specific statutory authority in section 7 of the administrative 
expense statute of August 2, 1946, or otherwise, employees and their families may 
not be returned to the United States from foreign posts of duty at Government 
expense for the purpose of taking annual leave; however, in view of the prior 
administrative policy authorizing such transportation, together with the fact that 
many employees accepted foreign assignments with the understanding that such 
policy was still in effect, this Office will interpose no objection to the continuation 
of the practice for the purpose of fulfilling any existing commitments. See, 
also, 29 Comp. Gen. 160. 


Comptroller General Warren to the Secretary of Agriculture, 


October 6, 1949: 


Reference is made to your letter of July 20, 1949, relative to Office 
decision of May 19, 1949, B-84159, 28 Comp. Gen. 651, wherein it was 
held that employees transferred for duty outside the continental United 
States may not be returned to the United States at Government expense 
under the provisions of section 7 of the act of August 2, 1946, Public 
Law 600 (60 Stat. 806, 808), either upon voluntary resignation or 
for the purpose of taking leave. 

In requesting further consideration of the matter, you emphasize 
the difficulties encountered in recruiting and retaining technical per- 
sonnel necessary for the conduct of your Department’s Foot and Mouth 
Disease Eradication Program in Mexico, and the fact that employees 
assigned to such duties generally understood that they would not be 
required to remain outside the country longer than from 12 to 18 
months. It is stated that more than two years now have elapsed since 
the program was initiated and many career employees are requesting 
to be returned to the United States at Government expense either for 
duty or for the purpose of taking leave. In that connection, it is 
contended that strict adherence to the views expressed in the said 
decision of May 19, 1949, will result in the loss by the Department of 
some employees most valuable to its Mexican program, as well as 
various international programs administered through the Office of 
Foreign Agricultural Relations. Thus, it is your position that, aside 
from the moral obligation of the Department not to repudiate the 
understood policy of returning transferred employees after not to 
exceed 18 months’ foreign service, administrative authority to return 
employees for leave purposes would result in increased efficiency for 
the benefit of the Government, as well as aid in the recruitment and 
retention of career employees to carry out the Department’s foreign 
programs. 
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In the light of the foregoing additional representations which are 
illustrated further by specific examples of existing factual situations, 
you request a decision in respect to the following questions: 

(1) is there administrative authority under section 7 of Public Law 600 to 
permit the payment of travel and transportation expenses of career employees 
and families, household effects, incident to the voluntary resignation of such 


employees at foreign posts upon determination that such authorization is in 
the interest of the Government, and 


(2) is there administrative authority under section 7 of Public Law 600 to 
permit the payment of travel and transportation expenses of career employees 
and their families incident to the return to the United States for the purpose 
of taking accumulated leave upon determination that such authorization is in 
the interest of the Government. 

With respect to question (1), it was pointed out in the referred-to 
decision of May 19, 1949, that, under prior decisions of this Office, 
employees who are transferred to foreign duty posts and whose serv- 
ices no longer may be utilized either in the foreign country or in the 
United States—so as to permit re-transfer under section 1 of Public 
Law 600, 60 Stat. 806—may be allowed return transportation and 
traveling expenses under authority of section 7 of said act, upon the 
basis that the travel under such circumstances would be for the pur- 
pose of the Government. While it was indicated in the decision of 
May 19 that voluntary resignations of transferees generally would 
not appear to be separations for the purposes of the Government, if 
there is a factual showing to the contrary in any particular case the 
authorization of return transportation at Government expense would 
not be foreclosed. However, since the facts of each case constitute the 
determining factors in that respect, no satisfactory rule can be stated 
upon which any general administrative determination in such cases 
may be based. Therefore, it is suggested that there be submitted to 
this Office for consideration upon its merits any case involving the 
return to the United States of a transferee who resigns from his posi- 
tion at a foreign post of duty in which it is administratively deter- 
mined that the employee’s return would be for the purposes of the 
Government. Question (1) is answered accordingly. 

In connection with question (2), there is nothing in the provisions 
of section 7, or in its legislative history, which reasonably may be 
construed as authorizing the return of employees to the United States 
at Government expense for the purpose of taking leave. However, in 
view of the prior policy of your Department authorizing such trans- 
portation, together with your representation that many of the em- 
ployees concerned accepted foreign assignments with the understand- 
ing that such policy was still in effect, this Office will interpose no 
objection to the continuation of the practice for the purpose of ful- 
filling any existing commitments. With respect to future assign- 
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ments or transfers, return travel and transportation expenses of em- 
ployees from foreign duty posts for the purpose of taking leave may 
not be authorized in the absence of specific statutory authority there- 
for. See decision B-86698 of today, 29 Comp. Gen. 160, to the Ad- 
ministrator of Veterans’ Affairs, copy attached. 


[B-86698] 


Transportation—Dependents—Return to U. S. 


Inasmuch as the authority in section 7 of the administrative expense statute of 
August 2, 1946, to return dependents of employees stationed overseas is in- 
separable from the authority to return the employee himself, there can be no 
valid travel authority issued for dependents alone, so that if return travel of 
dependents occurs prior to the issuance of proper orders directing the return of 
the employee and his dependents—regardless of the reasons for such prior 
travel—expenses incident thereto are not payable; however, where the em- 
ployee personally has paid such expenses, reimbursement may be made upon 
the basis that the return of the dependents was incident to or in reasonable 
anticipation of orders subsequently issued to the employee authorizing such 
return travel. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, October 6, 1949: 


There has been considered your letter of May 25, 1949, setting forth 
a general factual situation and presenting several specific questions 
hereinafter set forth involving the authority of your Administration, 
under section 7 of the act of August 2, 1946, Public Law 600 (60 Stat. 
806, 808), to pay transportation expenses incident to the return to 
the United States of its employees and their dependents from posts 
of duty outside the continental United States. 

It is stated that all employees of your Administration assigned to 
foreign posts of duty occupy classified positions; that they include 
both new appointees and transferees from other official stations; that 
some have executed agreements to remain in the service for at least 
24 months following their initial assignments and that others, who 
were overseas prior to the enactment of Public Law 600, have not 
executed such agreements. Also, it is stated that a variety of reasons 
have been given by employees as to the necessity for returning mem- 
bers of their immediate family to the United States, e. g., sickness 
or death in the family, to attend school, or to enter the armed serv- 
ices. In some cases it is stated that the employee, after his agreed 
period of service, is willing to remain for completion of certain work 
if his family is returned to the United States immediately at Gov- 
ernment expense—the employee intending to return to the United 
States at the completion of the work. It is stated further that, in 
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other cases, the employees plan to seek other employment abroad 
and do not intend to return for many years but desire to have their 
families returned to the United States now. You also point out that 
some employees have, at their personal expense, returned to the United 
States on annual leave at the expiration of the 24-month contract 
period; that others have requested such transportation at Government 
expense and their requests have been refused; and that still others 


failed to request travel orders in the belief that their requests would 
be refused. 


In the light of the foregoing general statement of facts, you request 
decision with respect to the authority of the Veterans Administration 
to allow and pay expenses of the character covered by your several 
questions, as follows: 


1. (a) The expenses of transportation to the United States of the immediate 
family of Veterans’ Administration employees occupying classified positions at 
official stations, or places of employment, outside continental United States 
prior to the completion by the employee of a two-year tour of duty. 

(b) If your answer to the foregoing is in the negative, and an employee pays 
the expenses of transportation of his immediate family to place of actual resi- 
dence at time of actual assignment to duty outside the United States prior to 
the completion of a two-year tour, may the Veterans’ Administration reimburse 
such employee for such expenses upon the satisfactory completion by such em- 
ployee of a two-year tour? 

(c) If the answer to (b) above is in the affirmative as to Veterans’ Adminis- 
tration employees who have entered into the above described employment, but 
in the negative as to employees who have not entered into such agreements, and 
if employees not having such agreements enter into them at this time, what will 
be the effective date of their entitlement to the return of themselves and their 
immediate families to the United States? 

2. The expenses of transportation to the United States of the immediate family 
of such employees after the completion of a two-year tour of duty but prior to the 
issuance of any orders transferring or returning such employees to the United 
States. 

3. The expenses of the transportation of the immediate families of such em- 
ployees, upon the expiration of a two-year tour of duty, to the United States and 
return to the foreign station, such employees having entered into agreements 
for a further two-year tour of duty, 

(a) When the employee intends to accompany his immediate family for the 
purpose of taking annual leave. 

(b) If the answer to (a) above is in the affirmative, and such employee has 
paid the expense of transportation of himself and his immediate family to the 
United States and return to foreign station, may the Veterans’ Administration 
reimburse such employee for such expenses? 

(c) When the employee does not intend to accompany, precede or follow his 
immediate family within a reasonable time. 

(d) If the answer to (a) is in the affirmative, is there any period of time 
during which the employee and his immediate family must make the trip to the 
United States and return to foreign duty for the purpose of taking annual leave 
if the trip of the employee is delayed— 

(1) for his own convenience, or 

(2) for the convenience of the Government (Veterans Administration) ? 

4. If such an employee does not request transportation for himself and his 
immediate family to the United States and return to the foreign station until 
the end of two tours of duty of a duration of two years each, is he then entitled 
to be so transported with his immediate family at Government expense on two 
occasions for the purpose of taking annual leave? In other words, may an 
employee accumulate entitlements to be transported for the purpose of taking 
annual leave? 
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Apparently the foregoing questions are predicated upon the ground 
that performance of an agreed two-year period of service abroad is the 
determining factor whereby an employee either acquires or fails to 
acquire a right to be returned to the United States at Government 
expense and to have his dependents so returned. However, under the 
provisions of section 7 of Public Law 600, new appointees are the only 
employees who are required to execute an agreement to remain at a 
foreign duty post for a specified period and the agreements in those 
instances are to be viewed primarily as limiting a new appointee’s 
eligibility to be granted all the benefits authorized by the said section 
with respect to return transportation until he completes the agreed 
period of service or unless separated for reasons beyond his control. 

While it generally has been held that the provisions of section 7 
authorized the return transportation of employees from assignments 
outside continental United States, such holdings are confined in their 
application to those cases where the employee concerned is to be sepa- 
rated from his position overseas for the purposes of the Government 
and where there is no position available in the United States to which 
he may be transferred under section 1 of the said act, 60 Stat. 806. 
See decision of May 19, 1949, B-84159 (28 Comp. Gen. 651). However, 
having in mind the current difficulties confronting your Administra- 
tion in retaining qualified personnel in overseas positions, and in view 
of the understandings or agreements had with such employees to the 
effect that they and their dependents would be returned to the United 
States at Government expense at the expiration of a specified period of 
service, this Office will not object to payments made in any case where 
the return travel is administratively authorized in discharge of any 
such commitments which arose prior to the date hereof. In that 
connection, while there is no authority of law under section 7 or other- 
wise for returning career employees of the Veterans Administration 
to the United States at Government expense for the purpose of taking 
annual leave, existing commitments in that respect also may be dis- 
charged. However, with respect to future transactions, the return 
transportation of employees for leave purposes may not be authorized 
in the absence of specific legislation providing therefor. See decision 
B-84159 of today, 29 Comp. Gen. 157, to the Secretary of Agriculture, 
a copy of which is attached. 

Since the questions presented in your letter primarily involve the 
return transportation of an employee’s dependents, it should be pointed 
out that the authority to return dependents necessarily is inseparable 
from the authority to return the employee himself. Thus, there can 
be no valid travel authority issued for dependents alone, and in any 
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case where the return travel of dependents occurs prior to the issuance 
of proper orders directing the return of the employee and his depend- 
ents—regardless of the reasons for such prior travel—the expenses 
incident thereto may not be paid from appropriated funds. However, 
where the employee has paid such expenses from his personal funds, 
nothing herein is to be regarded as precluding reimbursement thereof 
upon the basis of a proper showing that the return of the dependents 
was incident to or in reasonable anticipation of orders subsequently 
issued to the employee authorizing return travel both for himself and 
his immediate family. 

Since the various questions presented appear to contemplate a 
decision based upon the mutual obligations arising out of the two-year 
agreements entered into with the employees rather than upon a proper 
exercise of administrative discretion under the authority granted by 
section 7 of Public Law 600, this Office will not undertake specific 
answer thereto. Also, while it is believed that, under the foregoing, 
most of the factual situations giving rise to the questions may be 
disposed of administratively, yet if there be doubt as to the action to 
be taken in any particular case, the question may be made the basis for 
a separate submission in which all the pertinent facts are set forth. 


[B-87300] 


Pay—Additional—Naval Reserve Officers of the Medical 
and Dental Corps 


Naval Reserve officers of the Medical and Dental Corps who apply for and are 
accepted for active duty of one year or more during the five-year period beginning 
September 1, 1947, may be considered as having volunteered for such active duty 
so as to be entitled to the additional pay of $100 per month authorized by section 
1A of the Pay Readjustment Act of 1942, as added by section 101 of the act of 
August 5, 1947, notwithstanding their failure to volunteer could or would result 
in their induction into the armed forces in some other capacity pursuant to the 
provisions of the Selective Service Act of 1948. 


Naval Reserve officers on active duty as interns in private hospitals who are paid 
compensation by the hospitals for the performance of the very services required 
of them as Reserve officers on active duty are not entitled, under section 4 (f) 
of the Selective Service Act of 1948, to retain such compensation and, in view 
of the additional compensation restrictions of 18 U. S. Code 1914, compensation 
so paid should be considered as received for the account and benefit of the 
Government and is for collection and covering into Miscellaneous Receipts. 


Naval Reserve medical and dental officers on active duty as interns in private 
hospitals who are furnished quarters and subsistence in kind by such hospitals 
are to be considered as being furnished quarters and subsistence on behalf of the 
Government in connection with and incident to active naval service, and such 
officers may not be paid rental or subsistence allowance by the Government while 
receiving quarters or subsistence in kind from the hospitals. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
October 6, 1949: 


There has been considered your letter of June 17, 1949, with en- 
closures, requesting decision whether certain Naval Reserve medical 
and dental officers presently on volutitary active duty or who may 
hereafter volunteer for extended active duty of one year or more, but 
who otherwise would be subject to possible induction into the armed 
forces pursuant to the provisions of the Selective Service Act of 
1948, 62 Stat. 604, are, or will be, entitled to receive the additional pay 
of $100 per month which is authorized by the act of August 5, 1947 
(Army-Navy-Public Health Service Medical Officer Procurement Act 
of 1947), 61 Stat. 776, for specified classes of medical and dental offi- 
cers including medical and dental officers of the Naval Reserve who 
volunteer and are accepted for active duty of one year or more during 
the five-year period beginning September 1, 1947. Decision also is 
requested as to whether certain Medical Corps Reserve officers legally 
may be paid rental and subsistence allowances incident to the per- 
formance of active duty as interns in civilian hospitals under the 
circumstances set forth in a communication from the Chief, Bureau 
of Supplies and Accounts, dated March 11, 1949. 

Section 101 of the act of August 5, 1947, supra, amended the Pay 
Readjustment Act of 1942, 56 Stat. 359, as amended, by adding thereto 
a new section (numbered 1A) which, in subparagraph (a), 61 Stat. 
776, provides that “The term ‘commissioned officers,’ as used in this 
section, shall be interpreted to mean,” inter alia, “such officers, now or 
hereafter commissioned in the Medical and Dental Corps of 
the * * * Naval Reserve * * * who may, during the five- 
year period immediately following the effective date of this section 
[September 1, 1947], volunteer and be accepted for extended active 
duty of one year or longer.” And the said section, in subparagraph 
(b), 61 Stat. 776, further provides as follows: 

In addition to any pay, allowances, or emoluments that they are otherwise 
entitled to receive, commissioned officers as defined in subsection (a) of this 
section shall be entitled to pay at the rate of $100 per month for each month of 
active service following the date of enactment of this section: Provided, That 
such sum shall not be included in computing the amount of increase in pay 
authorized by any other provision of law or in computing retired pay: Provided 
further, That the total amount which may be paid to any one officer under the 
authority contained in this section shall not exceed $36,000: And provided fur- 
ther, That the commissioned officers described in subsection (a) (3) of this 
section shall receive the pay provided by this subsection only during periods of 
volunteer service. 

Your doubt as to the entitlement of draft-eligible medical and 
dental officers of the Naval Reserve to additional pay under the quoted 
provisions of the act of August 5, 1947, is based upon a consideration 
of whether or not their request for active duty, when they otherwise 
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are subject to possible induction, actually is of a voluntary nature 
within the meaning and intent of such provisions. The specific cate- 
gories of cases presented for consideration, as set forth in letter of 
January 24, 1949, from the Chief of Naval Personnel, are as follows: 

Those who were, are, or will be eligible for induction under reference (b) 
[Selective Service Act of 1948] and who volunteer for extended active duty for 
one year or longer 

(a) prior to receiving notice to report for pre-induction physical examination. 

(b) after receipt of notice to report for pre-induction physical examination. 

(c) after having reported for pre-induction physical examination. 

(d) Same as grouping (c) above except those who reported for pre-induction 
physical examination during the month of November 1948. 


Section 4 (a) of the Selective Service Act of 1948, 62 Stat. 605, 
provides that, except as otherwise provided in the act, every male 
citizen of the United States, and every other male person residing 
in the United States, between the ages of 19 and 26 shall be liable for 
training and service in the armed forces and subject to induction for 
service for a period of 21 consecutive months unless sooner discharged. 
Section 6 (a) of that act, 62 Stat. 609, however, exempts members 
of the reserve components of the armed forces, the Coast Guard, and 
the Public Health Service, while on active duty, from registration, 
training, and service under the said act. Hence, a Naval Reserve 
officer ordered to active duty prior to induction is relieved from lia- 
bility for training and service under the Selective Service Act of 1948 
for the duration of the active-duty period. 

To be entitled to the additional pay of $100 per month under the 
provisions of the act of August 5, 1947, supra, Reserve officers of 
the Medical and Dental Corps must, during the five-year period com- 
mencing September 1, 1947, volunteer and be accepted for active duty 
for one year or longer. The term “volunteer” in its commonly ac- 
cepted meaning refers to a person who of his own free will enters 
into or offers himself for any service. And it would appear proper, 
and consistent with such meaning, to consider that so long as a Naval 
Reserve officer of the Medical Corps or Dental Corps is not actually 
obligated to serve on active duty as a Reserve officer, and otherwise 
is able and free to elect whether or not he shall enter upon active duty 
as such officer, his election to enter upon such active duty would be of 
a voluntary nature within the contemplation of the said act, regard- 
less of his motives for so electing and regardless of whether his failure 
to so elect could or would result in his induction into the armed forces 
in some other capacity or status. 

In explanation of a possible basis for distinction between categories 
(c) and (d), as set forth in the above quotation from letter of the 
Chief of Naval Personnel, there have been submitted copies of letters 
dated October 7, 1948 (Pers—1D7-dec/Serial F-2013), and November 
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4, 1948 (Pers-1D7-jmf/Serial F:2139), from the Chief of Naval 
Personnel to the Commandants of all Naval Districts and others. The 
said letter of October 7, 1948, setting forth the procedure to be followed 
to obtain applications of Reserve personnel fo. active duty on a vol- 
untary basis, states that draft-eligible officers of the Naval Reserve 
rust request active duty as reservists prior to reporting for pre- 
induction physical examination and provides that officers who request 
such active duty shall sign an agreement to serve on active duty for 
21 consecutive months unless sooner released. The said letter of 
November 4, 1948, states that in view of the fact that at that time not 
all draft-eligible Naval Reserve officers would have been advised of 
the provisions of the cited letter of October 7, 1948, agreement had 
been reached with the Department of the Army that during the month 
of November 1948 and after the officer had requested active duty by 
telegram to the appropriate command, the induction stations would 
delay processing the officer concerned for a period of 15 days so that 
he could be placed on active duty with the Navy for a period of 21 
months. 

Subject to the exception respecting inductions during November 
1948, the instructions contained in the above-cited letters of October 
7 and November 4, 1948, doubtless were intended to preclude the ac- 
ceptance of a Naval Reserve officer’s application for active duty after 
he had reported for pre-induction physical examination in accordance 
with the Selective Service Act of 1948 and the pertinent regulations. 
If, however, notwithstanding such instructions, some officers who 
reported for pre-induction physical examination before November 1, 
1948, or after November 30, 1948 (category (c) above), were in fact 
ordered to active duty as Naval Reserve officers upon their own ap- 
plication—and thus were not required to serve in the armed forces 
under the provisions of the Selective Service Act of 1948—it would 
appear that their service, as well as the service of the officers in the 
other categories here involved, must be considered as voluntary service. 
Hence, it may be considered that applications for active duty of one 
year or more made by officers in all four categories described in the 
above quotation from the Chief of Naval Personnel’s letter of January 
24, 1949, would be of a voluntary nature, and such officers, therefore, 
after acceptance for and while serving on such active duty, would be 
entitled to receive the monetary benefits authorized by the act of 
August 5, 1947, supra. Your first question is answered accerdingly. 

With respect to your question relating to rental and subsistence 
allowances, the cases set forth in the letter of March 11, 1949, from 
the Chief of the Bureau of Supplies and Accounts are understood to 
involve graduate medical students commissioned as lieutenants (jg), 
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MCR, USNR, and ordered to active duty as interns at the same hos- 
pitals where they had commenced intern training as civilians. In 
other words it is understood that after the officers involved are placed 
on active duty as officers of the Naval Reserve they continue to per- 
form the same services—intern services in civilian hospitals—as they 
performed before being placed on active duty and that such serv- 
ices alone are considered to constitute their active “naval” duties as 
Reserve officers. In all the examples given quarters and subsistence 
are available in kind, furnished to the officer by the civilian hospital, 
with varying requirements as to whether the officer must live on the 
hospital premises. In addition to the quarters and subsistence fur- 
nished, the officers in the examples given, with one exception, are paid 
compensation ranging from $50 to $75 per month by the hospitals. 
It is unusual, at the least, to treat a person’s service as an intern 
in a civilian hospital as active naval service but it is assumed that 
the Department of the Navy, after due consideration of the matter, 
has concluded that there are sufficient and proper military reasons to 
so treat such service in the class of cases here involved. However, if 
the said service is to be considered as active naval service and the 
officers involved are to be considered entitled to active-duty pay and 
allowances incident to the performance of such service, then it would 
appear to be unlawful for the said officers to receive the benefit of any 
payment for such service from a source other than the Federal Gov- 
ernment, unless the funds used for such payment are “contributed 
out of the treasury of a State, county or municipality,” within the 
meaning of the provisions of 18 U. S. Code, Supp. II, 1914 (see act 
of June 25, 1948, 62 Stat. 793), making it unlawful for “a Government 
official or employee” to receive “any salary in connection with his 
services as such an official or employee from any source other than the 
Government of the United States, except as may be contributed out 
of the treasury of any State, county or municipality.” While section 
4 (f) of the Selective Service Act of 1948, 62 Stat. 608, provides that 
nothing contained in that act or any other act shall be construed as 
forbidding the payment of compensation by any person, firm, or cor- 
poration to members of the reserve components of the armed forces 
of the United States on any type of active duty who prior to being 
ordered to active duty, were receiving compensation from such person, 
firm, or corporation, it is reasonably apparent that such provision 
does not have reference to compensation paid to officers for the per-. 
formance of the very services required of them as Reserve officers on 
active duty and that it does not affect the application of the above- 
quoted provisions of 18 U. S. Code, Supp. IT, 1914, to the cases here 
involved. Accordingly, it is the view of this Office that any payment 
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received from a private hospital by an officer-intern incident to the 
service he performs in such hospital while a Naval Reserve officer on 
active duty should be considered as received for the account and 
benefit of the Government and that the amount of any such payment 
should be collected from the officer, by deduction from his pay or 
otherwise, and should be covered into the Treasury as miscellaneous 
receipts. 

Returning to the matter of the receipt by the officer-interns of 
quarters and subsistence furnished by non-Government hospitals, I am 
constrained to hold, in view of the foregoing and of several decisions 
of this Office involving similar or analogous situations (B-87471, 
August 11, 1949, 29 Comp. Gen. 67 ; 21 Comp. Gen. 1065 ; 27 Comp. Gen. 
479), that the quarters and subsistence in such cases—being furnished 
in connection with and incident to the active naval service of the offi- 
cer concerned—must be considered as furnished on behalf of the 
Government and that, in the circumstances, no officer-intern should 
be paid rental allowance while so receiving quarters in kind or sub- 
sistence allowance while so receiving subsistence in kind. Your 
second question is answered accordingly. 


CB-87367] 


Transportation—Dependents of Persons Reported as Miss- 
ing as the Result of Military or Naval Operations 


A Navy enlisted man who was reported missing as the result of a motor launch 
swamping while en route to his ship with a liberty party in a foreign port, a 
mishap reasonably incident to naval operations, may be considered as missing 
as the result of military or naval operations within the meaning of section 12 
of the Missing Persons Act, as amended, authorizing transportation of dependents 
of any person on active duty who is officially reported as missing as the result 
of naval operations to the official residence of record, or, upon application by 
the dependent, to such other location as may be administratively determined. 
Assistant Comptroller General Yates to the Secretary of the Navy, 


October 6, 1949: 


Reference is made to your letter of June 21, 1949, with enclosures, 
requesting decision (1) as to whether, under the circumstance involved, 
it may be held that Raymond Julius Poncel, machinist’s mate, second 
class, United States Navy, was missing as the result of military or 
naval operations within the meaning of section 12 of the Missing 
Persons Act, as amended, 60 Stat. 5, 50 U. S. C., War, App., 1012, 
and (2), if so, whether reimbursement is authorized for travel of his 
dependents from St. Petersburg, Florida, to Portsmouth, Virginia, a 
point other than his official residence of record. 
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It appears that on February 16, 1948, Raymond Julius Poncel was 
reported missing as the result of a motor launch swamping while en 
route to the U. S. S. Midway with a liberty party in the Gulf of 
Hyeres, France, 3,000 yards from the French coast and 500 yards from 
the said vessel. Also, it appears that the enlisted man’s official resi- 
dence of record was Minneapolis, Minnesota; that his dependents 
(wife and infant son) were residing in St. Petersburg, Florida, when 
notice of his status was received; that they traveled from the latter 
city to Portsmouth, Virginia, February 29 to March 1, 1948; and that 
they returned to St. Petersburg on March 5, 1948. 

Section 12 of the said Missing Persons Act provides, inter alia, that 
the dependents of any person on active duty who is officially reported 
as “missing as the result of military or naval operations,’ may be 
moved to the official residence of record of such person, or, upon appli- 
cation by such dependents, to such other location as may be approved 
by the head of the department concerned or by such person as he may 
designate. Paragraph 9, Bureau of Naval Personnel Circular Letter 
No. 2-49, dated January 5, 1949, provides that “the term ‘as the result 
of military or naval operations’ * * * isnot limited to operations 
incident to actual warfare, but includes duties directly connected with 
military or warlike functions as distinguished from administrative 
functions.” Said provision is in conformity with the provisions of the 
act as construed in decisions of this Office pertaining thereto. 21 
Comp. Gen. 1090; 23 td. 349; and decisions B-51701 of January 10, 
1946, May 14, 1947, and October 28, 1948, 28 Comp. Gen. 270. 

It appears that your question as to whether the enlisted man here 
involved may be held to be missing as a result of military or naval 
operations arises by reason of language used in the decision of October 
28, 1948, mentioned above (involving the transportation of the de- 
pendent of a naval officer whose death resulted from a self-inflicted 
gunshot wound), in which it was held, with respect to disputed ques- 
tions of law, that “a determination by the Secretary of the Navy or 
his designee * * * that the circumstances surrounding the death 
of a person while on active duty are such as to bring it within section 
12 of the act so as to entitle his dependent to payment of transportation 
expenses, may not be accepted as entitling the dependent to payment 
of transportation expenses where the record fails to disclose that the 
person was killed ‘as the result of military or naval operations.’” In 
the present case, since the record shows that the enlisted man was 
reported missing as the result of a mishap under circumstances which 
reasonably may be considered as incident to naval operations, there 
appears no cogent reason why it could not properly be held that he 
was missing as the result of military or naval operations within the 
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meaning of the said Missing Persons Act. However, even if it be 
determined by you or your designee that Mr. Poncel was missing as the 
result of military or naval operations, since the travel of his depend. 
ents to a point other than his official residence of record does not 
appear to have been pursuant to prior application and approval as 
required by the act, reimbursement is not authorized. See 25 
Comp. Gen. 45; and decision B-88273, dated August 25, 1949, 29 
Comp. Gen. 94. 


Your questions are answered accordingly. 


(B-89345] 


Gasoline and Oil—Government Purchases by Credit Card— 
Assignments 


A mutual agreement between a Government gasoline contractor and another 
oil company, whereby dealers of each company would honor credit cards issued 
by the other, need not be regarded as in contravention of section 3477, Revised 
Statutes, prohibiting the assignment of claims against the United States, so 
that payment may be made directly to the Government contractor for gasoline 
furnished a Government agency, pursuant to a credit card issued by the con- 
tractor, by a dealer of the other company, as its agent, there being no possi- 
bility of duplicate payment where invoices evidencing delivery are attached to 
the vouchers. 


Gasoline purchased in Canada from a Canadian dealer by emp!oyees for official 
use pursuant to a Government credit card issued by a domestic oil company 
under a Government contract providing for billing at the service station 
price at the date and point of delivery may be paid for in Canadian dollars, it 
appearing that both the service station price and the amount shown on each 
individual invoice as the sales price were stated in Canadian currency. 


Comptroller General Warren to W. R. Dillon, Department of the 
Interior, October 6, 1949: 


Reference is made to your letter of September 16, 1949, forwarding 
voucher stated in favor of The Texas Company, Olney Road and 
Granby Street, Norfolk 1, Virginia, in the amount of $14.27, for gaso- 
line purchased in Canada by employees of the Fish and Wildlife 
Service for official use pursuant to Government Credit Card No. 
D-90744 issued by The Texas Company. 

It appears that, pursuant to an arrangement by such company with 
the McColl-Frontenac Oil Co., Limited, of Canada, whereby dealers 
of each company would honor credit cards issued by the other, em- 
ployees of the Fish and Wildlife Service on the above credit card, 
during the period June 13 to 29, 1949, secured the involved gasoline 
from a service station operated by S. W. McVety, Oakland, Manitoba, 
Canada, a dealer in the products of the McColl-Frontenac Oil Co., 
Limited, who assigned the account to such company, which in turn, 
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pursuant to the arrangement with The Texas Company, received credit 
from that company for the deliveries of gasoline. You request de- 
cision (1) whether certification of the instant voucher—in view of 
the assignment of the claim from 8. W. McVety to the McColl-Fronte- 
nac Oil Co., and the manner of billing—is in contravention of section 
3477, Revised Statutes, 31 U. S. C. 203; and, if not, (2) whether the 
vouchers should be certified for payment in United States funds or 
Canadian dollars to obtain the benefit of the favorable rate of exchange 
at which the Treasury Department is able to effect payment for gaso- 
line purchases made in Canada. 

In answer to the question as to whether payment may be made to 
the parent company, or contractor, for gasoline furnished by indi- 
vidual dealers in that company’s product on credit cards of the can- 
tractor, it was held in 16 Comp. Gen. 553, 556, that— 

* * * where a contractor makes arrangements with individual dealers in 
a State handling its products to honor requisitions (in the form of credit cards 
or otherwise) for gasoline and oil by furnishing such supplies to the Government 
for the contractor's account, it would seem clear that the individual dealer would 
be acting only as agent for the contractor, and there would be no legal objection 


to paying the contractor for the supplies so furnished the Government by the 
contractor’sagent. * * * 


While S. W. McVety appears to be a dealer in the products of the 
McColl-Frontenac Co., rather than The Texas Company, when pur- 


suant to the mutual agreement between the two companies he fur- 
nishes gasoline for the account of The Texas Company pursuant to 
its credit card, he properly may be considered to be acting as agent 
of The Texas Company, and there appearing to be no possibility of 
duplicate payment—the invoices evidencing delivery being attached 
to the vouchers—there appears no legal objection to payment to The 
Texas Company for the said supplies. What arrangements are made 
between The Texas Company and its agents so that the said agents re- 
ceive payment, and whether assignments are used in connection with 
such arrangements, appear not to affect the transaction as between 
the United States and The Texas Company. Your first question, ac- 
cordingly, is answered in the negative. 

As to the second, it appears that, under the involved credit card 
arrangement, the understanding between the United States and The 
Texas Company was that billing would be made not at any specified 
contract rate but at the service station price at the date and point of 
delivery, and that State or local taxes would be excluded. Since the 
instant deliveries were made in Canada by a Canadian dealer, it reason- 
ably appears that the service station price would be in terms of 
Canadian currency, and that the amount shown on each individual 
invoice as the sales price is stated in Canadian currency. Also, since 
the amount of the voucher represents the aggregate of the individual 
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invoices, it appears that the amount billed is in Canadian currency. 
Accordingly, since the amount due appears to be $14.27 Canadian dol- 
lars, and the billing appears to be for such amount, the voucher should 
be certified for payment in Canadian funds. 

The voucher and supporting papers are returned herewith. 


[B-57583] 


Pay—Retired—Rear Admiral of Naval Reserve 





Under section 7 of the act of February 21, 1946, as amended, providing that the 
retired pay of an officer retired pursuant to section 6 of the act may be based on 
the highest rank, permanent or temporary, held while on active duty prior to 
June 30, 1946, unless at the time of retirement he is serving in a higher permanent 
rank or grade, a rear admiral of the Naval Reserve entitled to the active-duty pay 
of the upper half by virtue of the act of March 17, 1949, may have his retired 
pay computed on the active-duty pay of a rear admiral, upper half, when trans- 
ferred to the retired list pursuant to said section 6. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 7, 1949: 


Reference is made to your letter of July 27, 1949, requesting decision 
as to whether Rear Admiral Irving M. McQuiston, United States 
Naval Reserve, will be entitled, in the event of his transfer to the 
retired list on his own application pursuant to section 6 of the act of 
February 21, 1946, 60 Stat. 26, 27, to have his retired pay computed on 
the active-duty pay of a rear admiral, upper half. 

It is stated that Rear Admiral McQuiston was appointed a rear 
admiral in the U.S. Naval Reserve for temporary service on November 
2, 1945, pursuant to the provisions of the act of July 24, 1941, 55 Stat. 
603, 34 U.S. C. 350, et seg., and that he was appointed to the permanent 
rank of rear admiral in the U. S. Naval Reserve on June 3, 1948, to 
rank from July 8, 1942. It is further stated that Rear Admiral 
McQuiston has completed more than 20 years’ active service in the 
Naval Reserve, at least 10 years of which has been active commissioned 
service, and, consequently, he is eligible to apply for retirement under 
the provisions of section 6 of the act of February 21, 1946, 60 Stat. 27, 
34 U.S. C. 410b. Also, it is understood that at the present time the 
officer is entitled to the active-duty pay and allowances prescribed by 
law for a rear admiral of the upper half, pursuant to the provisions 
of the act of March 17, 1949, Public Law 21, 63 Stat. 14, which provides, 
in pertinent part, as follows: 

That any officer of the Naval Reserve serving in the grade of rear admiral shall, 
when otherwise entitled to active duty pay and allowances, receive the pay and 


allowances prescribed by law for rear admirals of the upper half when any officer 
of the active list of the line of the Regular Navy, junior to him, is in the upper 
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half of the list of rear admirals: Provided, That the provisions of this Act shall 
not apply to officers of the Naval Reserve while on any lineal list established 
pursuant to title III of the Officer Personnel Act of 1947 * * *. 


Section 7 of the act of February 21, 1946, 60 Stat. 27, as amended, 
which prescribes the basis upon which the pay of officers retired under 
the said section 6 is to be computed, authorizes officers placed on the 
retired list to be placed thereon with the highest rank, permanent or 
temporary, held by them while on active duty, with retired pay at the 
rate of 214 per centum of the active duty pay of the rank with which 
retired, multiplied by the number of years of service for which entitled 
to credit in the computation of their pay while on active duty, not to 
exceed a total of 75 per centum of such active-duty pay. The said 
section 7 further provides, insofar as here material, that: 

The highest rank in which an officer served on or prior to June 30, 1946, or if a 
prisoner of war at any time during World War II, the highest rank to which an 
officer was temporarily appointed pursuant to the provisions of the Act approved 
July 24, 1941 (55 Stat. 603), is the highest rank in which the officer may be retired 
and upon which his retired pay may be based pursuant to this section, unless 
under provisions of law other than those contained within this section he is 
entitled to a higher rank on the retired list or to a higher retired pay, or unless 
at the time of retirement he is serving in a higher permanent grade or rank. 
[Italics supplied.] 

Under such provision, if an officer is serving in a higher permanent 
grade or rank at the time of retirement, he may be retired with such 
higher permanent grade or rank, even though acquired after June 30, 
1946. Consequently, in answer to your specific question, if Rear 
Admiral McQuiston is transferred to the retired list pursuant to section 
6 of the act of February 21, 1946, and if at the time of retirement he is 
serving in the permanent rank of rear admiral in the Naval Reserve 
and is entitled to the pay and allowances of a rear admiral, upper half, 
under the provisions of the act of March 17, 1949, his retired pay may 
be computed on the basis of the active duty pay of a rear admiral, 
upper half. 


[B-88793] 


Traveling Expenses—Indirect Route—Travel From Place of 
Leave 


An employee who, in accordance with a travel authorization issued subsequent 
to the taking of annual leave, proceeded directly from the place of leave to a place 
of temporary duty, which duty was contemplated at the time he left headquarters, 
but who resumed a leave status upon completion of such duty instead of re- 
turning directly to headquarters, may be allowed, pursuant to the indirect- 
route provisions of paragraphs 10 and 49 of the travel regulations, otherwise 
proper traveling expenses incident to travel from the place of leave via the 
temporary station to headquarters not to exceed the costs that would have been 
incurred had the travel been performed from headquarters, 
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Comptroller General Warren to J. M. Kemper, Department of Agri- 
culture, October 10, 1949: 


There has been considered your letter of August 22, 1949, trans- 
mitting a voucher in favor of Frank E. Potter, and requesting 
decision as to the basis upon which to certify the voucher which covers 
the traveling expenses claimed by Mr. Potter in connection with his 
travel from Warba, Minnesota, where he was on annual leave, to 
Minneapolis, Minnesota, to attend meetings of the American Dairy 
Science Association and return to Washington, D. C., his official 
station. 

It appears that while Mr. Potter was absent from Washington on 
annual leave, occasioned by the sudden death of his father in Warba, 
there was issued travel authorization No. 146-D, dated June 10, 1949, 
a copy of which is attached to the voucher, for travel between June 18 
and July 5 from Warba to Minneapolis-St. Paul and from St. Paul to 
Washington, for the purpose of attending a meeting of the American 
Dairy Science Association, it being stated in your letter that the travel 
authorization was not issued prior to Mr. Potter’s departure from 
Washington (on May 30, 1949) because of the suddenness of depar- 
ture, but that the records of the Bureau of Dairy Industry show that 
his attendance at the meeting was anticipated several months in ad- 
vance and that, but for the absence from headquarters, formal 
authorization would have been issued for travel from Washington 
to Minneapolis and return. The voucher notations show that Mr. 
Potter left Warba by automobile at 8 a. m., June 20, 1949, for Minne- 
apolis, arriving at the latter place on the same day at 2 p.m. No 
charge is claimed for the transportation there involved. On June 23, 
1949, presumably upon completion of the duty in Minneapolis, he left 
that place at 5 p. m. by rail for Warba (for which he paid $5.59 cash 
fare), arriving at 12:30 a. m., June 24. He remained at Warba on 
annual leave until June 30, on which date he commenced the return 
trip to Washington, and he arrived (Silver Spring, Maryland) at 
9:20a.m.,on July 2. In connection with the return trip, transporta- 
tion and Pullman accommodations valued at $48.06 were secured by 
the use of Government transportation requests. Also, the voucher 
contains a notation to the effect that the traveler could have arrived 
at Silver Spring on June 25 at 8:40 a. m. if no leave had been taken. 

Payment of $31.50 per diem (514 days at $6, apparently computed 
from the time of departure from Warba on June 20, until the time 
stated on the voucher that he could have arrived at Silver Spring if he 
had not taken leave) and 25 cents taxicab fare from the depot at 
Silver Spring is claimed. : 
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Since the record indicates (1) that, at the time the employee left 
his official station on annual leave, his official trip to attend the meet- 
ings at Minneapolis definitely was contemplated, (2) that a travel 
authorization for travel directly from the place of leave to the tempo- 
rary station and return to headquarters had been issued prior to the 
commencement of official travel on June 20, and (3) that a saving 
results to the Government by reason of performance of the travel 
from the place of leave rather than from the official station, the situa- 
tion here presented reasonably may be considered as within the ra- 
tionale of decision of December 9, 1944, 24 Comp. Gen. 443, referred 
to by you, as well as decision of December 6, 1926, 6 Comp. Gen. 380, 
it having been held in those decisions that, under the circumstances 
there involved, the employees concerned were not required to bear the 
cost of returning to headquarters from a temporary station to which 
they had traveled from a place of leave, where the leave had been 
authorized and the temporary duty ordered prior to departure from 
headquarters. While the employee here concerned resumed a leave 
status upon completion of the temporary duty and before returning 
to his official station—and in that respect the case differs from the 
cases considered in the decisions mentioned—nevertheless, such re- 
sumption of leave may be regarded as within the purview of the 
indirect-route or interrupted-travel provisions of paragraphs 10 and 
49 of the Standardized Government Travel Regulations. 

Accordingly, Mr. Potter may be allowed per diem not to exceed that 
payable at the specified rate of $6 from the time it was necessary for 
him to depart from Warba to reach Minneapolis in time for the tem- 
porary duty until the time, but for the resumption of a leave status 
and return to Warba for personal reasons, he could have arrived in 
Washington (Silver Spring), after completion of the temporary duty. 
No question will be raised as to the use of transportation requests to 
secure transportation and Pullman accommodations for the portion 
of the return trip to Washington beginning at Minneapolis, or to re- 
imbursement of the taxicab fare claimed, if otherwise correct. 

The voucher, which is returned herewith, may be certified for 
payment in accordance with the foregoing. 


[B-88372] 


Pay—Retired—Members or Former Members of Reserve 
Components of Armed Forces—Service Credits 


In computing the retired pay of members or former members of reserve com- 
ponents of the armed forces under section 303 of the act of June 29, 1948, the 
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words “on the basis of three hundred and sixty days per year” as used in that 
section are to be considered as meaning a full year’s service in totaling periods 
of active Federal service, even though an individual may have completed a total 
of 365 days’ active Federal service during one or more calendar years. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 11, 1949: 


Reference is made to your letter of July 26, 1949, wherein you refer 
to section 303 of the act of June 29, 1948, 62 Stat. 1088, and request 
decision on two questions arising thereunder as follows: 


(1) Does the phrase “on the basis of three hundred and sixty days per year” 
refer to whole years or only to fractional parts of years? 

(2) If the answer to question (1) is that the quoted phrase refers to whole 

years, in totaling periods of active Federal service and converting such service 
to terms of years, is three hundred and sixty days considered to be the number 
of days constituting a year, even though the individual concerned may have com- 
pleted a total of 365 days active Federal service during one or more calendar 
years? 
The said section 303 pertains to the computation of the retired pay 
of members or former members of reserve components who are 
eligible to receive such pay under other provisions of title III of the 
act of June 29, 1948, and such section provides, in pertinent part, as 
follows: 

Any person granted retired pay pursuant to the provisions of this title shall 
receive such pay at an annual rate equal to 2% per centum of the active duty 
annual base and longevity pay which he would receive if serving, at the time 
granted such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the basis of 
three hundred and sixty days per year) which shall consist of the sum of the 
following : 

“(i) All periods of active Federal service ; 

“(ii) One day for each point credited pursuant to subparagraphs (2) and 
(3) of subsection (b) of section 302 of this Act, but no more than sixty days 


shall be credited on this basis in any one year for the purposes of this 
section :” 


As the bill, H. R. 2744, which became the act of June 29, 1948, 
was originally passed by the House of Representatives on March 
10, 1948, section 303 provided that retired pay would be computed 
on the basis of 21%4 per centum of the active-duty annual base and 
longevity pay multiplied by a number equal te the sum of the 
number of years of active Federal service, plus one-half of one 
per centum of such active-duty annual base and longevity pay, multi- 
plied by a number equal to the sum of the number of years of Federal 
service other than active Federal service. However, such provision 
was amended by the Senate to read as quoted above, and the effect of 
the provision as so amended was explained in Report No. 1543, Senate 
Committee on Armed Services, dated June 8, 1948, as follows (page 
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Section 303 provides the rates of retired pay which persons qualifying for 
retirement under the provisions of this title shall receive. All points accruing 
to the credit of a reservist, which are earned during a year of satisfactory 
Federal services are converted into days. Those earned for periods of active 
Federal service, including training duty, are considered in one category. The 
balance of time which can be credited is limited to 60 days in any 1 year of 
satisfactory Federal service. The two categories are then added together and 
the sum is divided by 360 days to arrive at the number of years creditable 
for retirement purposes. The number of years is then multiplied by 2% 
percent of the pay in the highest rank in which an individual has served 
during his period of service. This is the amount of the retired pay he will 
receive starting at age 60. [Italics supplied.] 

See, also, the similar statement appearing at page 60 of the report 
of the hearings before the Senate Committee on Armed Services on 
the bill in question. 

In view of the foregoing explanation of section 303 and the lan- 
guage of such section, it seems clear that the parenthetical expression 
“on the basis of three hundred and sixty days per year” was intended 
to refer to the entire clause immediately preceding it, and that 360 
days of active Federal service are to be considered a full year’s service 
for the purpose of computing retired pay under the said section. Your 
first question is answered accordingly, and your second question is 


answered in the affirmative. 


([B-87473] 


Sundays and Holidays—Compensation—Alien and Native 
Employees Employed Outside the Continental United States 


Alien and native employees employed outside the continental limits of the United 
States, irrespective of the tenure of their employment, are not to be regarded as 
“regular employees” entitled to compensation pursuant to the per diem, etc., 
employee holiday pay statute of June 29, 1938, for holidays on which they perform 
no work. 


Comptroller General Warren to the Secretary of the Navy, October 
12, 1949: 


Reference is made to your letter of June 21, 1949, requesting decision 
upon the following three questions : 


(1) Do the provisions of Public Resolution No. 127 of June 29, 1938 (5 U.S. C. 
pee apply to alien and native labor employed outside the continental United 

tates? 

(2) If so, under the facts presented above, may alien and native wage board 
employees of naval activities at Guantanamo Bay, Cuba, be considered “regular 
employees of the Federal Government” within the meaning of Public Resolution 
No. 127? 

(3) If it should be held that Public Resolution No. 127 does apply to alien and 
native labor employed outside the continental United States, and that alien and 
native wage board employees of naval activities at Guantanamo Bay, Cuba, are 
not “regular employees of the Federal Government” within the meaning thereof, 
would such wage board employees become eligible for the benefits of the legisla- 
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tion after serving for one year, even though a new appointment of the same type 
was issued to them? 


Section 1 of Public Resolution 127 of June 29, 1938, 52 Stat. 1246, 
provides : 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrences of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, they 


shall receive the same pay for such days as for other days on which an ordinary 
day’s work is performed. 


Prior to the passage of Public Resolution 127 of June 29, 1938, alien 
and native employees outside the continental limits of the United 
States were not entitled to compensation for holidays when not work- 
ing as they were not employed “in the United States” and, therefore, 
not within the purview of the act of January 6, 1885, 23 Stat. 516, 5 
U. S. C. 86, which by its terms was applicable only to per diem em- 
ployees in the United States. Public Law 127 changed the basis for 
payment but, in general, was not intended to enlarge the class of 
employees entitled to holiday pay, except to the extent necessitated 
by the substitution of “regular employees” for “per diem employees.” 
18 Comp. Gen. 481; 19 ¢d. 337. In that connection, it consistently has 
been held that alien and native employees recruited locally outside the 
United States and paid prevailing native wage rates are not entitled 
to the benefit of salary laws controlling payments to American citizens. 
10 Comp. Gen. 322; 22 id. 678, 680. That is, there long has been a 
distinction recognized in the matter of compensation between such 
alien or native employees, outside of the United States, and employees 
of the Government who temporarily are located outside the United 
States. I find nothing in Public Resolution 127 indicating any inten- 
tion to eliminate such distinction. Accordingly, it must be concluded 
that alien or native employees are not regular employees within the 
purview of Public Resolution 127, irrespective of the tenure of their 
employment. See, also, 17 Comp. Gen. 830; 25 id. 407, and B-69310, 
September 24, 1947; with respect to the non-application of Public 
Resolution 127 to temporary appointments. Your question (1) is 
therefore answered in the negative, rendering unnecessary answers to 
questions (2) and (3). 

The foregoing is not to be understood as negativing the right of your 
Department, under its authority to administratively adjust the rates 
of salary or wages paid to such alien or native employees, to provide 
by regulation that such salaries or wages will include compensation to 
such employees for holidays when not working, which action, it would 
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appear from your submission, has already been taken. Compare 
B-66281, May 26, 1947. 


[CB-88033] 


Retirement—Marine Corps Enlisted Men Advanced to Com- 
missioned Rank on Retired List—Effect of Election To Be 
Restored to Former Retired Enlisted Status 

Under section 3 of the act of June 19, 1948, providing that enlisted men advanced 
to commissioned rank on the retired list pursuant to section 10 of the act of July 
24, 1941, as amended, may, upon approval of the Secretary of the Navy, be 
restored to their former retired enlisted status, only one election to be so 


restored is contemplated, so that once that election is made it is irrevocable both 
as to the Secretary and as to the enlisted man. 


Assistant Comptroller General Yates to Lt. Col. G. B. Smith, Jr., 
United States Marine Corps, October 12, 1949: 


There has been considered your letter of July 15, 1949, wherein you 
request decision on a matter before you for payment, involving the 
case of John Kuhar, who was retired as a master sergeant and who, 
pursuant to the provisions of section 10 of the act of July 24, 1941, 
55 Stat. 605, as amended, was advanced to commissioned rank on the 
retired list, the questions being whether the Secretary of the Navy 
may rescind his approval of Mr. Kuhar’s application to be restored 
to his former retired enlisted status and, if so, within what time limit, 
if any, may such approval be rescinded. 

Section 3 of the act of June 19, 1948, Public Law 709, 62 Stat. 505, 
provides, as follows: 

Enlisted men and warrant officers heretofore or hereafter advanced to com- 
missioned rank or grade on the retired list under the said Act of July 24, 1941, 
as amended, shall, if application therefor is made to the Secretary of the Navy 
within three months from the date of approval of this Act or within three months 
after the date of advancement to commissioned rank or grade on the retired 
list, whichever is later, and subject to the approval of the Secretary of the Navy, 
be restored to their former retired enlisted or warrant officer status, as the case 


may be, and shall thereafter be deemed to be enlisted or warrant officer person- 
nel, as appropriate, for all purposes. 


That section was offered as an amendment at the hearings on the 
bill H. R. 5344, which became the act of June 19, 1948, before a sub- 
committee of the House of Representatives Committee on Armed 
Service, in connection with which it was stated (page 5779 of the re- 
port of the hearings) — 


Captain Harrison. Under the amendment no provision is made for an election 
if the individual should become separated from his civilian position. For 
instance, if he gives up his pay as a retired officer and accepts pay as an enlisted 
man, should consideration be given to permitting him to elect to go back to his 
officer pay, if he is separated from civilian service? 
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Mr. Sixes. Mr. Chairman, I think we should either ask these men to have their 
cake or eat it. 

I do not think it can be shifted back and forth indefinitely. 

Admiral HarTMANn. I agree with Mr. Sikes on that, 

Captain Harrison. Once they have made the election they have to stick to it. 

Mr. Srxes. That is fair enough, I think. 

From the foregoing it is clear that section 3 of the act of June 19, 
1948, supra, was not intended as authority for the making of more 
than one election by each individual involved. Hence, once that elec- 
tion is made under those provisions it must be considered to be irrev- 
ocable both as to the Secretary of the Navy and as to the enlisted 
man or warrant officer and such conclusion would appear to be required 
even though the election may have been made without complete under- 
standing of the effect thereof. Accordingly, your first question is 
answered in the negative making an answer to the second and third 
questions unnecessary. 


[B-89331] 


Leases—Rent—Increases—State School Lands 


In view of the provisions of the Nebraska State law authorizing the reappraisal 
of school lands and providing that leases of school lands require the lessee to 
pay an annual rental of 6 percent of the appraised value, the payment of in- 
creased rentals occasioned by the reappraisal upwards of schoo] lands leased 
to the Government at fixed rentals is authorized, even though the leases did not 
authorize the reappraisal of the lands by either raising or lowering their 
valuation, or require the lessee to pay annual rentals of 6 percent of the appraised 
value thereof. 


Comptroller General Warren to W. R. Dillon, Department of the 
Interior, October 13, 1949: 


Reference is made to your letter of September 16, 1949, transmit- 
ting four vouchers each stated in favor of the Board of Educational 
Lands and Funds of the State of Nebraska in the amounts of $180, 
$180, $359.70, and $343.50 as rental for school lands in that State 
for the fiscal year ending June 30, 1949, under leases I6fw-911, dated 
June 1, 1940, 16fw-923, dated May 21, 1941, I6fw-4167, dated June 
25, 1942, and 16fw-4349, dated April 4, 1944, respectively, as renewed, 
and requesting a decision as to whether you properly may certify the 
vouchers for payment. 

The leases were entered into on behalf of the State of Nebraska by 
the payee named on the vouchers hereinafter referred to as the Board. 
As indicated in your letter, lease No. I6fw-911, which is renewable 
at the option of the Government for a total term of 25 years, provides 
in effect that the rental shall be at the annual rate of 6 percent of the 
appraised value of the lands; that the lands may be reappraised when 
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such is deemed to be in the best interests of the State; and that the 
rental thereafter shall be based upon such reappraisal. The other 
three leases provide for fixed rentals for the term stipulated and are 
renewable at the option of the Government as therein provided. 

The annual rentals stipulated in the leases are as follows: 
WOO E Sidi ete ects plata heii pte chin tims hha alten aint ihiin tbl men 


1@fw-O28_........... Sa tect ever hce oe + decent 
16fw—4167______-.- 


the Department that pursuant to the authority granted by the provi- 
sions of sections 72-204 and 72-205, Revised Statutes of Nebraska, 
1948, the land occupied by the Government under lease No. 16fw-911 
had been reappraised at $3,000 effective as of January 1, 1948, and 
that effective as of July 1, 1948, the annual rental at the statutory rate 
of 6 percent would be increased to $180. The record further shows 
that by letter of May 18, 1948, the Board notified the Department that 
the land occupied by the Government under the other three leases had 
been reappraised under the above-cited statutory provisions and that 
effective as of July 1, 1948, rental rates under said leases would be 


increased, as follows: 


. New rate 
Lease No: Reappraisal at 6 percent 


IE 2 2k bneeeee peters $5, 995 $359. 70 
BROOD isch saree sicections 5, 725 343. 50 
I16fw-923 256. 20 

Since, as indicated above, lease No. I6fw—911 expressly provides for 
a reappraisal of the land by the Board and for the payment. of rent 
based upon such reappraisal, and since it appears that the Migratory 
Bird Conservation Commission has approved payment of the increased 
rental demanded by the Board as required by law (16 U.S. C. 715a), 
the voucher in the amount of $180 for the rent for that land for the 
year beginning July 1, 1948, may be certified for payment if otherwise 
free from objection. 

With respect to the other three leases, in the case of State v. Platte 
Valley Public Power and Irrigation District, 23 N. W. 2d 300, 306, 
the Supreme Court of the State of Nebraska, in referring to the au- 
thority of the Board to lease school lands, stated in pertinent part 
as follows: 

The school lands of this state are held in trust by the state under a con- 
tractual and constitutional obligation to refrain from disposition or alienation 
of the use of this property, except as allowed by the Enabling Act and the 
Constitution. By the provisions of section 1, article VII, of the Constitution, 
the Board of Commissioners there named, under the direction of the Legislature, 


has the power to lease said lands. They will be herein referred to as the board. 
Legislative direction, as to the terms under which the school lands shall be 
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leased, is subject to and limited by the obligation to preserve the trust property 
inviolate. Likewise, the action of the board in leasing the school lands is sub- 
ject to and limited by the terms imposed by the Legislature. Their power to 
lease exists only insofar as it is directed or permitted by the Legislature. State 
v. Central Nebraska Public Power & Irrigation District, 143 Neb. 153, 8 N. W. 
2d 841. Anyone dealing with the school lands must be heid to do so with knowl- 
edge of and subject to the trust obligations of the state and the legislative 
grant of power to the board as to the terms and conditions of the lease. The 
law enters into and becomes a part of the contract. Stanser v. Cather, 85 Neb. 
305; 318 * * °, 
« 


* * * * » * 


By the provisions of sections 72-204, and 72-205, R. S. 1943, the board is 
authorized to appraise and reappraise school lands when it deems it to the best 
interest of the state, and to raise or lower the valuation of such lands as it may 
deem advisable in the public interest, the lessees of such lands, or other parties 
affected thereby. All unsold lands are subject to lease at an annual rental 
of six percent of the appraised value. Sec. 72-232, R. S. 1943. Each lease shall 
contain a covenant that whenever the board deems it for the best interests of 
the state, it may reappraise said lands, and that the lessee will pay an annual 
rental of six percent upon the appraised value thereof. Sec. 72-234, R. S. 
—. F 2 .* 


It has been held that whoever deals with a municipality and State 
or any of the various political subdivisions is charged with notice of 
the limitations on the powers or authority of the principals, agents, or 
representatives. Zowen v. City of Santa Barbara, 134 P. 1142; Ellis 
Landing and Dock Company v. City of Richmond, 234 P. 336; Contra 
Costa Construction Company v. Daly City, 192 P. 178; Los Angeles 
Warehouse Company v. Los Angeles County, 33 P. 2d 1059, 44 C. J. 


87, 110 A. L. R. 153, 157. Also, it has been held that a State is not 
liable as an individual or a private corporation may be on the ground 
its agent acted upon apparent authority which was not real. 49 Am. 
Jur. States, Territories and Dependencies, section 73. 

While leases Nos. 16fw-923, 4167, and 4349 do not contain any pro- 
visions authorizing the Board to reappraise the land; to raise or lower 
the valuation of such land; or any provision requiring the lessee to 
pay an annual rental of 6 percent of the appraised value thereof, the 
laws requiring such reappraisal and the covenant requiring the lessee 
tc pay an annual rental of 6 percent of the appraised value were as 
much a part of the leases as if they had been written therein and 
formed a part of the contractual relation of the parties. Eastern 
Building Corporation v. United States, 96 C. Cls. 399, 405; Application 
of Cohen, 55 N. Y. S. 2d 337, 341. 

Accordingly, since you state that the Migratory Bird Conservation 
Commission approved payment of the increased rentals on June 21, 
1948, as required by law, the vouchers submitted for the rental accru- 
ing on July 1, 1948, under leases 16fw-923, 4167, and 4349, also may be 
certified for payment, if otherwise free from objection. 

The vouchers are returned herewith. 


~~ mpm Ss -— * ae  * 
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CB-86312] 


Pay; Transportation, etc.—Naval Reservists Ordered to 
Training Duty 


Officers or enlisted men of the Naval Reserve who, pursuant to training duty 
orders, commenced travel to their duty stations for training, but who were 
unable to report for, or perform, training duty because of injury or illness, may 
not be considered as actually “employed on active duty or on training duty” 
within the meaning of section 7 of the Naval Reserve Act of 1938, as amended, 
so as to be entitled thereunder to pay and allowances for the ordered period of 
training duty. 


Under section 7 of the Naval Reserve Act of 1938, as amended, authorizing 
active-duty pay and allowances for members of the Naval Reserve on training 
duty “when employed in authorized travel to and from such duty,” a Naval 
Reserve officer who was hospitalized en route to her training duty station as 
a result of an accident, the Employees’ Compensation Commission thereafter 
assuming responsibility for her care, etc., would be entitled only to pay and 
allowances for the time required to travel from her home to the place of hos- 
pitalization, and also to one-way mileage between such points. 


A Naval Reserve enlisted man ordered to training duty who performed travel 
from his home to the training duty station, but who performed no actual training 
duty because of illness requiring hospitalization at the place of duty, is to be 
regarded as having performed authorized travel to and from training duty within 
the meaning of section 7 of the Naval Reserve Act of 1938, as amended, so as to 
be entitled thereunder to pay and allowances for the time required to travel from 
his home to the place of training duty and return, and to reimbursement for 
such round-trip travel as authorized by law. 


Members of the Naval Reserve ordered to training duty who are injured while 
employed in travel to training duty, or who are hospitalized at place of duty for 
injury not incurred while employed on training duty, are not entitled to the pay 
and allowance benefits prescribed by section 4 of the Naval Aviation Personnel 
Act of 1940, as amended, for naval reservists who suffer disability while ‘“em- 
ployed” on active duty or training duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 14, 1949: 


There has been considered your letter of May 12, 1949, with en- 
closures, wherein you request decision on certain questions presented 
therein which are premised on the facts appearing in the two examples 
set forth below. 

Lieutenant Commander Carrie M. Rose, United States Naval Re- 
serve, was directed by orders dated October 1, 1948, from the Com- 
mandant, Ninth Naval District, addressed to her at Battle Creek, 
Michigan, to proceed and report to the Medical Officer, Naval Reserve 
Training Center, Battle Creek, Michigan, for a physical examination. 
If found physically qualified she was to proceed in time to report to the 
Medical Officer in Command, Naval Hospital, Great Lakes, Illinois, 
on October 10, 1948, for further assignment to training duty by him 
for a period of 14 days. Upon completion of such training she was 
to be processed for release, proceed to her home, and upon arrival there 
she was to consider herself released from training duty. 
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Lieutenant Commander Rose was found physically qualified on 
October 6, 1948, and on October 10, 1948, while proceeding to Great 
Lakes in accordance with her orders, she was injured in an automobile 
accident requiring her hospitalization at a civilian hospital in Michigan 
City, Indiana. It is stated that the United States Employees’ Com- 
pensation Commission assumed jurisdiction over her case on October 
25, 1948, and that on November 30, 1948, she was transferred to the 
Naval Hospital, Great Lakes, to continue treatment as an Employees’ 
Compensation Commission patient. It is reported that she was still a 
patient at this latter hospital as of April 9, 1949. 

In the other case it appears that by orders dated December 16, 1947, 
from the Commandant, Ninth Naval District, Harold Franklin Court- 
ney, seaman, first class, United States Naval Reserve, was directed to 
proceed and report to the Naval Reserve Armory, Lexington, Ken- 
tucky, for a physical examination. If found physically qualified he 
was to proceed and report to the Commandant, Ninth Naval District, 
Great Lakes, Illinois, on or about December 22, 1947, for training duty 
for a period of 14 days. Upon completion of such training duty he 
was to be processed for release, proceed to his home (Lexington, Ken- 
tucky), and upon arrival there to consider himself released from 
training duty. 

Mr. Courtney was found physically qualified on December 23, 1947, 
and on December 25, 1947, he departed from Lexington in accordance 
with his orders. On December 26, while aboard a train en route to 
Great Lakes, he became ill and upon arrival thereat he was admitted 
to the Naval Hospital at that place where he remained as a patient 
until February 3, 1948, on which date he reported to Headquarters, 
Ninth Naval District, was found physically qualified for release, and 
was detached on that date. 

The questions presented for decision are as follows: 


(a) Is Lieutenant Commander Carrie M. Rose, 445286, HW, USNR-V, entitled 
to pay and allowances for all or any part of the training duty period specified in 
her orders? 

(b) If negative, is Lieutenant Commander Rose entitled to pay and allowances 
for the time required to travel from her home to Michigan City, Indiana, and 
return? 

(c) Is Lieutenant Commander Rose entitled to mileage from her home to 
Michigan City, Indiana, and return; or from her home to Great Lakes, Illinois, 
and return, less cost of transportation furnished by the Government? 

(d) Is Harold F. Courtney, SN, 6353832, O-1, USNR, entitled to pay and 
allowances for all or any part of the training duty period specified in his orders? 

(e) If negative, is Courtney entitled to pay and allowances for February 38, 
1948, plus time required to travel from Lexington, Kentucky, to Great Lakes, 
Illinois, and return? 

(f) Is Courtney entitled to mileage from Lexington, Kentucky, to Great Lakes, 
Illinois, and return, less cost of transportation furnished by the Government? 

(zg) Assuming the same circumstances, would Lieutenant Commander Rose be 
entitled to continuous pay and allowances from the date of her departure from 
home, and her orders specified active duty of indefinite duration rather than 
training duty for a period of 14 days? 
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(h) Assuming the same circumstances, would Courtney be entitled to pay 
and allowances from the date of his departure from home until February 3, 1948, 
the date of reporting, had his orders specified active duty of indefinite duration 
rather than training duty for a period of 14 days? 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, as amended, 
34 U.S. C. 8538e, provides, in pertinent part, as follows: 

Commissioned officers exclusive of chief warrant officers of the Naval Reserve 
* * * «aphen employed on active duty or on training duty with pay or when 
employed in authorized travel to and from such duty * * * shall receive the 
pay and allowances, including longevity pay, as provided by law for the reserve 
forces of the United States, and shall when traveling under orders or under com- 
petent authority receive transportation in kind, mileage, or actual expenses as 
provided by law for travel performed by officers of the Regular Navy. * * * 
nurses, and enlisted men of the Naval Reserve * * * when employed on 
active duty or on training duty with pay or when employed in authorized travel 
to and from such duty, shall receive the same pay and allowances as received 
by * * * nurses, and enlisted men of the Regular Navy of the same rank, 
grade, or rating, and of the same length of service * * *. [Italics supplied.] 

It will be noted that the above-quoted provisions of law expressly 
distinguish between being “employed on active duty or on training 
duty” and being “employed in authorized travel to and from such 
duty.” And, while both the reservists referred to herein actually be- 
gan travel to their station to report for training duty, they were unable 
to report for, or perform, training duty because of their physical condi- 
tion. Hence, they never actually were “employed on active duty or on 
training duty” within the provision of the law so as to entitle them to 
pay and allowances for the ordered period of training duty. Cf. 22 
Comp. Gen. 158. Accordingly, questions (a) and (d) are answered 
in the negative. 

With respect to questions (b), (c), (e), and (f), as noted above, in 
addition to authorizing active-duty pay and allowances for members 
of the Naval Reserve when employed on active duty or on training duty 
with pay, section 7 of the Naval Reserve Act of 1938, supra, authorizes 
active-duty pay and allowances for such members “when employed in 
authorized travel to and from such duty.” From the facts stated in 
Commander Rose’s case, I think it is apparent that the only travel per- 
formed by her which could be considered as travel to or from training 
duty was the travel from Battle Creek, Michigan, to Michigan City, 
Indiana, since responsibility for her care, etc., thereafter was under- 
taken by the Employees’ Compensation Commission. Therefore, she 
would be entitled only to pay and allowances for time required to travel 
from Battle Creek to Michigan City, Indiana, and also to one-way 
mileage between those points. Questions (b) and (c) are answered 
accordingly. 

As to Mr. Courtney, it likewise is apparent that the travel performed 
by him from Lexington, Kentucky, to Great Lakes, Illinois, was travel 
to training duty and, while he never actually performed any training 
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duty, since he did arrive at Great Lakes in time to perform such duty, 
the return travel performed by him from Great Lakes to Lexington 
reasonably may be considered as travel from training duty within the 
contemplation of the statute. Therefore, he is entitled to pay and 
allowances for the time required to travel from Lexington, Kentucky, 
to Great Lakes, Illinois, and return to Lexington, and also to reimburse- 
ment for such round-trip travel as authorized by law. Questions (e) 
and (f) are answered accordingly. 

Questions (g) and (h) are answered in the negative, since the dura- 
tion of the duty to be performed has no bearing on the matter under 
the said provisions of the Naval Reserve Act of 1938. 

In connection with the foregoing there have not been overlooked 
the provisions of section 4 of the Naval Aviation Personnel Act of 
1940, as amended by section 1 of the act of June 20, 1949, Public Law 
108, 63 Stat. 201, which read, in pertinent part, as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed; or 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 
shall be deemed to have been in the active naval service during such period, 
and they * * * shall be in all respects entitled to receive the same * * 
pay and allowances as are now or may hereafter be provided by law or aeons 
for officers, warrant officers, nurses and enlisted men of corresponding grades 
and length of service of the Regular Navy or Marine Corps * * *. [Italics 
supplied. ] 

It will be noted that Commander Rose could not be entitled to the 
benefits of the above-quoted provisions of law unless her injury could 
be considered to have been incurred while “employed” on active duty 
or on training duty. However, as noted above, she never was so em- 
ployed but was employed in travel to training duty when injured. 
The answer would necessarily be the same had she been employed in 
travel to active duty when the injury was sustained. See section 7 
of the Naval Reserve Act of 1938, swpra, which, as noted, clearly dis- 
tinguishes employment on active duty or training duty from travel 
to and from such duty. As to Mr. Courtney, it may be stated that, 
in addition to the fact that his incapacity was not incurred while he 
was employed on training duty, such incapacity was not incurred as 
the result of an injury. Therefore, neither Commander Rose nor Mr. 
Courtney would appear to be entitled to the benefits of the said section 
4 of the Naval Aviation Personnel Act of 1940, as amended. Refer- 
ring to your question (h), the answer would be the same if the orders 
had specified active duty of indefinite duration, since in neither case 


would the disability have been suffered while employed on such duty. 
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[B-88449] 


Retired Pay; Retirement—Regular Navy Enlisted Man Pur- 
portedly Appointed to Next Higher Temporary Rank 

A Regular Navy enlisted man, serving as a temporary officer, who received ap- 
pointment to the next higher rank for temporary service pursuant to the alleged 
authority in Alnav 208 dated April 29, 1946—which did not announce, or author- 
ize, any such appointments—was entitled, under section 8 (a) of the act of 
July 24, 1941, upon retirement for physical disability, to retirement in the lower 
rank legally held at the time of retirement and not in the higher rank to which 
purportedly appointed, and to retired pay computed on the active-duty pay of 
the lower temporary rank held upon retirement. 

Assistant Comptroller General Yates to the Secretary of the Navy, 


October 14, 1949: 


There has been considered your letter of August 1, 1949, with 
enclosures, wherein you request decision as to the retired pay status 
of Tom Hayes Carden, United States Navy, under the following 
statement of facts. 

It appears that on May 10, 1946, Mr. Carden, a permanent enlisted 
man of the Regular Navy, then serving under an appointment as a 
lieutenant, for temporary service, acknowledged receipt of an appoint- 
ment as a lieutenant commander, for temporary service pursuant to 
alleged authority contained in Alnav 208, dated April 29, 1946. Such 
acknowledgment was forwarded to the Bureau of Naval Personnel on 
that same date by Mr. Carden’s commanding officer and there filed. 
Thereafter, Mr. Carden wore the insignia, performed the duties, and 
received the pay of a lieutenant commander. Subsequently, on May 
31, 1947, the President approved the proceedings and findings of a 
naval retiring board, and the recommendation of the Secretary of the 
Navy, pursuant to which Mr. Carden was placed on the retired list, 
purportedly in the rank of lieutenant commander, because of physical 
disability incurred in line of duty “while serving in the grade of 
lieutenant commander.” Such retirement was effected under the 
provisions of section 8 (a) of the act of July 24, 1941, 55 Stat. 604, 
which reads as follows: 

An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in 
a higher rank, shall be retired in such higher rank with retired pay at the rate 


of 75 per centum of the active duty pay to which he was entitled while serving 
in that rank. 


As a matter of fact, Alnav 208 of April 29, 1946, merely requested 
commanding officers to submit recommendations in appropriate cases 
for appointment to warrant or commissioned status of certain former 
prisoners of war and did not announce, or authorize, any such appoint- 
ments. Hence, Mr. Carden never was appointed to the rank of 





188 DECISIONS OF THE COMPTROLLER GENERAL [29 


lieutenant commander for temporary service and on August 13, 1947, 
the Chief of Naval Personnel, in effect, so advised the Bureau of Sup- 
plies and Accounts, and since that time he has been paid retired pay on 
the basis of his rank as a lieutenant, overpayments of retired pay 
which were made to him having been adjusted. 

It would appear to be well settled that Executive orders accomplish 
retirement only as they apply in particular cases, and when not in 
conflict with law. It is the law and not the recommendation of a 
retiring board, though supplemented by the approval of the President, 
which fixes an officer’s status and consequent right to pay, and where 
the decision will turn exclusively upon the proper construction of a 
statute, an Executive order is not final. See Cloud v. United States, 
43 C. Cls. 69, citing Medbury v. United States, 173 U. S. 497; and 25 
Comp. Gen. 626. 

In the instant case it is apparent that the officer never legally was 
appointed to, or held, the office of a lieutenant commander, the highest 
office held by him being that of lieutenant, and this latter rank is the 
rank he held at the time of retirement. Therefore, under the pro- 
visions of section 8 (a) of the act of July 24, 1941, supra, he was 
entitled to retirement only in the rank of lieutenant, and he is entitled 
to retired pay computed on the active-duty pay to which he was entitled 
as a lieutenant. See decision of January 8, 1947, to the Secretary of 
the Navy, B-61756. The question presented is answered accordingly. 


[B-68785] 


Pay—Promotions—Effective Date—Formal Announcement 
Requirement 


In view of the provisions of the act of October 14, 1942, fixing the date for com- 
mencement of higher pay because of the promotion of Army officers as the date 
of the order announcing the promotion, an Army officer who, under section 3 
of the act of July 31, 1935, as amended, was entitled to be immediately promoted 
from captain to major by reason of having completed 17 years’ service, but whose 
promotion was not accomplished and formally announced until sometime later, 
is not entitled to the pay and allowances of a major until the date the promotion 
was announced by formal order. 

Assistant Comptroller General Yates to Col. C. B. Lenow, Depart- 


ment of the Army, October 17, 1949: 


Reference is made to a letter dated August 11, 1947, from Colonel 
Carl Witcher, F. D., U. S. Army, requesting decision as to whether 
payment is authorized on a voucher, transmitted therewith, in favor 
of Major Abram L. Whipple, Jr., in the amount of $342.73, represent- 
ing the difference in pay and allowances between those provided for a 
captain with over three years’ service and those provided for a major 
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with over three years’ service for the period March 19 to July 21, 1947. 

It appears that by paragraph 58, Special Orders No. 28, War De- 
partment (now Department of the Army), Washington, D. C., dated 
February 10, 1947, announcement was made, by direction of the Presi- 
dent, of the appointment of Abram L. Whipple, Jr., as a captain in 
the Judge Advocate General’s Department, Regular Army, effective 
that date. While it is not expressly so stated, it is assumed that this 
appointment was made under the provisions of the act of December 28, 
1945, 59 Stat. 663. By paragraph 13, Special Orders No. 143, War 
Department (now Department of the Army), dated July 22, 1947, an- 
nouncement was made of the promotion in the Regular Army of 
Captain Abram L. Whipple, Jr., to major to rank from March 19, 
1947. It is stated in first endorsement from the Chief of Finance, 
dated August 12, 1947, transmitting the letter of August 11, 1947, and 
enclosures to this Office, that Major Whipple was promoted from cap- 
tain to major under the provisions of section 7 of the said act of 
December 28, 1945, 59 Stat. 665. However, that section merely pro- 
vides for the counting of certain service, or constructive service, for 
the purpose of determining “eligibility for” promotion and does not 
contain any authority for actually effecting promotions. Therefore, 
it is assumed that his promotion actually was made pursuant to section 
3 of the act of July 31, 1935, as amended, 10 U. S. C. 552a, which pro- 
vides, in pertinent part, as follows: 

* * * Except as hereinafter provided promotion-list captains * * * 
shall be promoted tothe * * * gradeof major * * * immediately upon 


completing * * * seventeen years’ * * * continuous commissioned serv- 
iceinthe RegularArmy * ° 


Presumably, Major Whipple completed seventeen years’ service on 
March 18, 1947, for promotion purposes, computed under the provi- 
sions of section 5 of the said act of December 28, 1945, 59 Stat. 665. 

Thus, the question presented for decision appears to be whether 
or not, in view of the provisions of the said amended section 3 of the 
act of July 31, 1935, Major Whipple is entitled to the pay and allow- 
ances of a major from and after March 19, 1947, notwithstanding the 
fact that his promotion was not formally announced until July 22, 
1947. 

While the rule appears to have originated in the Army, and been 
acquiesced in by the accounting officers of the Government as early as, 
if not prior to, October 25, 1886 (decision of 2d Comp., MS. Vol. 54, 
p. 196), of recognizing a right to pay of the promoted grade from the 
date of vacancy when the promotion in any particular line or depart- 
ment was made in ordinary course by virtue of seniority (see 15 Comp. 
Dec. 157, and cases therein cited), that conclusion, even then, was 
founded not only upon a long-established custom and practice, but 
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also was predicated upon the absence of congressional enactment fixing 
the time when the pay of the higher grade should begin to accrue to 
the promoted officer. 

In the decision of September 25, 1908 (15 Comp. Dec. 157, supra), 
a former Comptroller of the Treasury quoted from a prior decision 
dated January 18, 1899 (8 MS. Comp. Dec. 85), as follows (pp. 159- 
160) : 

If the question presented by the Auditor were a new one, in the absence of 
Congressional enactment fixing the time when the pay of the higher grade should 
begin to accrue to the promoted officer in the Army, I should hesitate to hold 
that he should be allowed such pay from the date of the vacancy in the higher 
grade. 

Section 1204, Revised Statutes, and section 1, act of April 26, 1898, seem only 
to prescribe the mode in which the vacancies in certain grades in the Army shall 
be filled, and it would seem to be the most reasonable construction of the law to 
hold that until the officer next in order of succession has been duly appointed 
and has accepted the appointment to the office of the higher grade he is not such 
officer, and therefore not entitled to pay as such; but the long-continued con- 
struction of the law by the accounting officers has been that such officers, pro- 
moted according to seniority, should be allowed the pay of the higher grade from 
the date of the vacancy. 

As to officers of the Staff Corps promoted to higher rank by reason 
of length of service, it was held in decision of December 2, 1929, 9 
Comp. Gen. 232, that the date of the order announcing a promotion 
was not effective to confer such pay prior to the completion of the 
requisite service required under the applicable statute. In that case 
it is shown that the officer’s promotion (a member of the Dental Corps) 
was announced on July 17, 1929, to rank from July 13, 1929, and having 
completed twelve years’ service on July 20, 1929, it was held therein 
that pay of the promoted grade from July 17 to 20, 1929, was not 
authorized. 

The provisions of law now fixing the date for commencement of the 
higher pay by reason of promotion of officers of the Army are con- 
tained in the act of October 14, 1942, 56 Stat. 787, 10 U. S. C. 558, as 
follows: 
That every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade at any time after December 7, 1941, shall be deemed 
for all purposes to have accepted his promotion to higher grade upon the date 
of the order announcing it unless he shall expressly decline such promotion, 
and shall receive the pay and allowances of the higher grade from such date 
unless he is entitled under some other provision of law to receive the pay and 
allowances of the higher grade from an earlier date. * * 

This statute is specific in providing that every officer of the Army 
shall be entitled to receive the pay and allowances of the higher grade 
from the date of the order announcing the promotion to a higher 
grade, unless he is entitled “under some other provision of law” to 
receive pay and allowances of the higher grade from an earlier date 
and, being inconsistent with and contrary to the earlier practice which 
was predicated upon the non-existence of a statutory provision fixing 
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such date, it necessarily has the legal effect of superseding that prac- 
tice, except where some other provision of law fixes a different date 
for pay purposes. War Department Special Orders No. 148, an- 
nouncing the promotion of Captain Whipple to the grade of major, 
is dated July 22, 1947, and in the absence of any statutory provision 
authorizing pay and allowances above those of a captain prior to July 
22, 1947, the payment to him in the grade of major prior thereto would 
be contrary to the said act of October 14, 1942. It follows that pay- 
ment on the voucher is not authorized and it will be retained in this 


Office. 


(B-82624, B-82737] 


Compensation—Postal Service—Initial Salary Rate Upon 
Appointment of Substitute Employee as Regular 


Substitute postal employees who, prior to July 1, 1945, performed service in 
the same positions or classifications to which later appointed as regular, without 
a break in service, after intervening service as substitute special delivery mes- 
sengers in post offices of the first class, may have such substitute service counted 
as creditable service so as to be entitled to the 4 additional grades authorized by 
section 1 of the act of March 6, 1946, as amended. 26 Comp. Gen. 449, and 28 id. 
583, distinguished. 

Comptroller General Warren to the Postmaster General, October 
17, 1949: 


There has been considered your letter of July 29, 1949, reference 12, 
requesting reconsideration of decision of April 19, 1949, to you, 
B-82624, 28 Comp. Gen. 583, and review of two specific cases, set forth 
below, for the purpose of determining whether the two employees in- 
volved are entitled to the four additional grades authorized by section 
1 of the act of March 6, 1946, Public Law 317, as amended by section 3 
of the act of April 15, 1947, Public Law 35, 61 Stat. 40, for any em- 
ployee upon promotion from substitute to regular “who was a substi- 
_ tute in the Postal Service prior to July 1, 1945.” 

The first case referred to in your letter of July 29 involves Paul M. 
Simons, an employee of the Bradford, Pennsylvania, post office, a first- 
class post office. Mr. Simons had service as a substitute clerk prior to 
July 1, 1945, and was transferred on March 16, 1948, to the position of 
substitute special delivery messenger pursuant to section 22 of the act 
of July 6, 1945, Public Law 134, 59 Stat. 459, authorizing regular salary 
grades for special delivery messengers employed on a full-time basis in 
post offices of the first class. On April 1, 1948, he was retransferred to 
the position of substitute clerk and was promoted to regular clerk on 
May 1, 1948, grade 4, $2,400 per annum, to correspond with his rating 
as a substitute clerk, grade 4, at $1.19 per hour. It is stated in your 
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letter that he was not given the benefit of four additional grades under 
Public Law 35, on the basis of decision of January 3, 1947, B-62218, 
26 Comp. Gen. 449. 

The second case involves Erwin H. Fry, an employee of the Allen- 
town, Pennsylvania, post office, also a first-class post office. Mr. Fry 
had service as a substitute carrier prior to July 1, 1945, and was trans- 
ferred on February 1, 1947, to the position of substitute special delivery 
messenger. On April 1, 1948, he was retransferred to the position of 
substitute carrier and was promoted to regular carrier on August 1, 
1948, grade 5, $2,950 per annum, to correspond with his salary as a sub- 
stitute carrier, grade 5, $1.49 per hour. As in the first case, Mr. Fry 
was not given the benefits of the four additional grades under Public 
Law 35. 

Public Law 317, as amended by Public Law 35, 61 Stat. 40, above, 
prescribes, among other things, the method for computing actual sub- 
stitute service of any employee who was a substitute in the Postal 
Service prior to July 1, 1945, and provides that— 

* * * Upon the appointment of any such employee to a regular position 
he shall be placed in the salary grade to which he would have progressed had 
his original appointment been made to a regular position of grade 1, plus 4 grades, 


and the progression shall be computed on the basis of years of substitute service 
as herein provided * * *. [Italics supplied.] 


Such provisions have been interpreted as applying only to employees 


who were entitled to count substitute service rendered prior to July 1, 
1945. 26 Comp. Gen. 449. Such interpretation was restated more 
specifically in 28 Comp. Gen. 583, above, wherein it was held (quoting 
the syllabus), as follows: 


A substitute Postal Service employee who, prior to July 1, 1945, performed 
service in a different position and classification from those to which the employee 
was promoted as regular may not have such substitute service counted as eredit- 
able service so as to be entitled to the 4 additional grades authorized by section 1 
of the act of March 6, 1946, as amended, even though the substitute service prior 
to July 1, 1945, was in a position within the same branch of the Postal Service 
as that in which he was appointed as regular. 

There have not been presented any additional facts or persuasive 
arguments which justify a reversal of such holding, and, upon recon- 
sideration, the holding is affirmed. 

However, the cases considered in the said decisions of 26 Comp. 
Gen. 449 and 28 Comp. Gen. 583 involve employees who had no sub- 
stitute service prior to July 1, 1945, in the positions or classifications 
to which appointed as regulars and such decisions are not necessarily 
for application to the cases presented in your letter, where the sub- 
stitutes transferred to other positions and then retransferred without 
a break in service to their original positions or classifications in which 
they had substitute service prior to July 1, 1945, and in which they 
subsequently were promoted to regular. 
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There appears no requirement, in the application of the provisions 
of Public Law 317, as amended, supra, that a substitute employee’s 
previously earned creditable period of postal service be disregarded 
in a situation where, after transfer from one substitute position to 
another substitute position, he is retransferred to the original position 
without a break in service. Compare 27 Comp. Gen. 720 and 27 2d. 773. 
Accordingly, assuming that Mr. Simons and Mr. Fry are entitled to 
credit for substitute service as a clerk and as a carrier, respectively, 
actually rendered prior to July 1, 1945, in the same positions or classi- 
fications to which appointed as regulars after intervening service as 
substitute special delivery messengers in post offices of the first class, 
the employees are entitled to the four additional grades authorized by 
Public Law 35 as of the time of their promotion to regular positions. 


[B-88876] 


Mileage—Travel by Privately Owned Automobile—Com- 
parative Costs—Taxicab Fares 

When the use of privately owned automobiles for travel on official business is 
authorized, but no determination of advantage to the Government is made under 
paragraph 12 (a) of the Standardized Government Travel Regulations, as 
amended, the payment of mileage is limited to the cost of travel by common 
carrier between the points involved, and, in constructing the total cost of travel 
by common carrier, reasonable taxicab fares which would have been incurred 
had the travel been by common carrier are for consideration. 

Comptroller General Warren to J. E. Sater, Department of the 
Interior, October 17, 1949: 


By letter of August 24, 1949, file 375, the Director of Programs 
and Finance, Bureau of Reclamation, forwarded here for considera- 
tion your letter of July 20, 1949, file 312, forwarding a travel voucher 
stated in favor of Cecil J. Moore, Bureau of Reclamation, Depart- 
ment of the Interior, covering reclaim of $3, representing taxicab 
fares administratively deducted from vouchers originally presented. 
You request a decision as to whether such voucher may be certified 
for payment. 

Travel order No. R51-49 dated November 29, 1948, directed Mr. 
Moore to travel from his headquarters in Denver, Colorado, to various 
places and authorized, among other things, travel by privately owned 
automobile at a mileage rate of five cents per mile. Vouchers 54599 
and 13-95159, certified by you and paid by C. E. Evans in his April 
and June 1949 accounts, respectively, show that in accordance with 
the said order the employee traveled by automobile from Denver to 
Boise, Idaho, and return. He claimed, in lieu of mileage, the cost of 





194 DECISIONS OF THE COMPTROLLER GENERAL [29 


one-half round-trip rail fare and Pullman fare between the points 
involved, and two taxicab fares at 75 cents each, $1.50, on each voucher. 
In the administrative examination, the amounts representing the taxi- 
cab fares were deducted from the vouchers. 

It is stated in your letter that the employee was authorized to use 
his private automobile at a rate of five cents per mile not to exceed 
the cost by common carrier; that in building up the constructive cost 
by rail for comparison with the mileage claimed, the employee in- 
cluded the taxicab fares that would have been incurred had the travel 
been by rail; and that while these fares were entirely reasonable and 
without doubt were not in excess of the amount the employee would 
have paid had the travel been by rail, the amounts were administra- 
tively disallowed for the reason that your office had no precedent or 
decision clearly establishing that the allowance of such claims was 
proper. It is further stated that the traveler’s certification of the 
voucher constitutes certification that the fares claimed are the amounts 
actually paid, whereas taxicab fares used in a constructive cost com- 
parison are more in the nature of a speculative expense not readily 
subject to administrative verification. 

Paragraph 12 (a) of the Standardized Government Travel Regu- 
lations, as amended and included in Budget Circular A-7, Revised, 
dated July 6, 1948, in effect at the time of travel, provides, in part, 
for the payment of mileage in lieu of actual expenses of transportation 
for the use of privately owned automobiles on official business when- 
ever such mode of transportation is authorized (or subsequently ap- 
proved) as more advantageous to the Government. 

It has been held that where travel by privately owned automobile 
is authorized but no determination of advantage has been shown, the 
traveler is limited to mileage not in excess of the cost to the Govern- 
ment by the usual public means of transportation and that in con- 
structing the total cost of travel by common carrier there are for 
consideration the taxicab fares which would have been incurred had 
the travel been performed by common carrier. B-65353, April 25, 
1947; B-66593, July 3, 1947; paragraph 8 (a), Standardized Govern- 
ment Travel Regulations. 

In the instant case, the travel order authorized the use of privately 
owned automobile on a mileage basis at five cents per mile and con- 
tained no statement with respect to the advantage to the Government 
by the use of such means of transportation, therefore, the traveler is 
limited to the cost of travel by common carrier between the points 
involved, and, in constructing such cost, taxicab fares are for con- 
sideration. Since the amount of 75 cents for each taxicab fare appears 
reasonable, the employee is entitled to the amount reclaimed. 
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Accordingly, you are advised that, for the reasons stated above, the 


reclaimed voucher for $3 may be certified for payment, if otherwise 
correct. 


The voucher is returned herewith. 


(B-89195] 


Traveling Expenses—Witnesses—Private Litigation 


A Government employee subpoenaed to appear in a State court in private litiga- 
tion to testify in his official capacity and to produce official records may not be 
regarded as appearing on behalf of the United States and, therefore, traveling ex- 
penses incident to such appearance are not reimbursable from appropriated funds, 
even though the party litigant is not required by State law to pay such expenses. 
Comptroller General Warren to W. H. Barrett, Department of Com- 
merce, October 20, 1949: 


Reference is made to your letter dated September 9, 1949, requesting 
to be advised whether the voucher enclosed with your letter may be 
certified for payment. 

The voucher, in the amount of $7.50, is stated in favor of Mr. John 
C. Ballard, the official in charge of the Weather Bureau Airport Station 
at Atlanta, Georgia, and represents traveling expenses incurred by 
him in response to a subpoena to appear as a witness in a private civil 
suit tried in the Fulton County Court, Atlanta, Georgia. It is ex- 
plained that Mr. Ballard was subpoenaed as a witness to testify in his 
official capacity and was required to bring official documents to the 
court for use in the case. 

It also appears from the correspondence attached to your letter that 
Mr. Ballard attempted to collect such traveling expenses from the 
party litigant but was advised by the attorney in the case that the 
Georgia law does not require party litigant to pay expenses of persons 
subpoenaed and who attend court in the county where the case is 
tried, and, consequently, no reimbursement would be made. 

In 15 Comp. Gen. 196 it was held— 


* * * where the value of the witness’ testimony in private litigation arises 
from his official capacity and he is subpoenaed solely because of and to testify 
in that capacity or to produce official records, he may be regarded as in a duty and 
pay status during the period of his necessary absence in responding to such sub- 
poena. Under such circumstances, as the United States is deprived of his services 
while so testifying, the employee should be instructed to collect the authorized 
witness fees and allowances for expenses of travel and subsistence. All amounts 
so collected over and above the amount of his actual expense should be accounted 
for through your department and deposited as miscellaneous receipts. 


Generally, rules of the courts or the statutes of the various States 
provide for the payment of witness fees and allowances for expenses 
of travel and subsistence, and the above quoted decision anticipated 
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that the amounts received by the Federal employee from the court or 
the private litigants should equal if not exceed his actual expenses. 
However that may be, since, in the instant case, Mr. Ballard did not 
appear in the court on behalf of the United States and since the United 
States was deprived of his services while so testifying, it is clear that no 
witness fee is payable by the United States and that no travel expenses 
are chargeable to funds appropriated to the Weather Bureau. See 
27 Comp. Gen. 83. 

Accordingly, the voucher, which is returned herewith, properly may 
not be certified for payment. 

With respect to your question as to the proper procedure to be fol- 
lowed in effecting recovery of expenses incurred by employees attend- 
ing courts under similar circumstances, it can only be said that such 
matters appear to be for adjustment between the employees and the 
party requesting the issuance of such subpoena and that it is not the 
policy of this Office to furnish advice in such matters. 


CB-87642] 


Pay—Retired—Regular Navy Enlisted Man Retired for Dis- 
ability While Holding Temporary Commission 


A Regular Navy enlisted man, serving in a temporary warrant rank, who subse- 
quently was advanced to the temporary ranks of ensign and lieutenant (jg) 
under the act of July 24, 1941, and who was transferred to the retired list on 
July 1, 1948, for physical disability incurred while serving as an ensign prior 
to commencement of service as a lieutenant, was entitled, by virtue of section 
316(j) of the Officer Personnel Act of 1947, to be retired in the rank of lieutenant 
(jg) in which serving at the time of retirement with retired pay based on that 
rank, rather than in the rank of ensign with retired pay based on such rank. 
28 Comp. Gen. 536, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 21, 1949: 


There has been considered your letter of June 30, 1949, with en- 


closures, wherein you request decision on the following question: 
Whether Section 316 (j) (34 U. S. Code, Supp. I, Sec. 410m) of the Officer 

Personnel Act of 1947, supersedes, or repeals by implication, on and after 

August 7, 1947, the provisions in Sections 8 and 10 of the Act of July 24, 1941, 


as amended (34 U. 8. Code 350g (a) and 350 (i)), with respect to the rank on 
which retired pay is to be based. 


From the enclosure forwarded with your letter it appears that de- 
cision on such question is required to clarify the retired status of 
Leonard Joseph Ricci, a permanent enlisted man of the Regular Navy, 
and other personnel similarly situated. 

It appears that on October 15, 1943, Mr. Ricci, while serving as an 
enlisted man in the Regular Navy, was appointed a machinist (war- 
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rant officer) for temporary service under the provisions of the act of 
July 24, 1941, 55 Stat. 603, as amended. On October 15, 1944, he was 
appointed an ensign and on August 1, 1946, he was appointed a lieu- 
tenant (jg), both such appointments being for temporary service 
under the provisions of the said act of July 24, 1941. 

A naval retiring board, convened on October 21, 1947, found that 
Lieutenant Ricci was permanently incapacitated for active service 
by reason of physical disability as a result of an incident of the service 
while serving in time of war in the rank of ensign but prior to com- 
mencement of service in the rank of lieutenant (jg). Such proceed- 
ings and findings of the naval retiring board were approved on June 
28, 1948, by the Secretary of the Navy. In that connection, section 
8(a) of the said act of July 24, 1941, 55 Stat. 604, provides that— 

An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in a 
higher rank, shall be retired in such higher rank with retired pay at the rate of 
75 per centum of the active-duty pay to which he was entitled while serving in 
that rank. [Italics supplied.] 

Section 10 (b) of that act, as added by section 8 (a) of the act of 
February 21, 1946, 60 Stat. 28, provides, in pertinent part, as follows: 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired pay, be ad- 
vanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 


receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 


« ” * * * * * 


(e) The highest rank in which an officer served on or prior to June 30, 1946, or 
if a prisoner of war at any time during World War II the highest rank to which 
an officer was temporarily appointed pursuant to the provisions of this Act, is the 
highest rank in which the officer may be retired and upon which his retired pay 
may be based pursuant to this section, unless under provisions of law other than 
those contained within this section he is entitled to a higher rank on the retired 
list or to a higher retired pay, or unless at the time of retirement he is serving 
in a higher permanent grade or rank. [Italics supplied.] 

Since Lieutenant (jg) Ricci’s disability was determined to have been 
incurred while serving in the temporary rank of ensign, and since 
the rank of ensign was the highest in which he served on or prior to 
June 30, 1946—presumably he was not a prisoner of war at any time 
during World War Il—he was, on July 1, 1948, transferred to the 
retired list with the rank of ensign and his retired pay was computed 
on the pay of that rank. 

It is stated that the officer’s appointment as a lieutenant (jg) for 
temporary service was continued in effect in accordance with the 
applicable provisions of the Officer Personnel Act of 1947, 61 Stat. 795. 
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Section 316 (j) of that act, 61 Stat. 868, provides as follows: 


Any officer serving in the grade of rear admiral or below under authority of 
this title by virtue of a temporary appointment therein shall, if retired while so 
serving, be retired in the grade in which serving with retired pay based on the 
active-duty pay to which he was entitled at the time of retirement unless other- 
wise entitled to higher retired grade or pay. 

Section 302 (a) of such act, 61 Stat. 829, reads, in pertinent part, as 
follows: 

As used in this title * * * the word “officers” shall, unless otherwise quali- 
fied, be interpreted to mean all officers of the grade of ensign and above on active 
duty in the Navy, exclusive of officers on the retired list, exclusive of officers of 
the Naval Reserve assigned to active duty for training, and exclusive of officers 
of the Naval Reserve ordered to active duty in connection with organizing, ad- 
ministering, recruiting, instructing, training, or drilling the Naval Reserve, or 
ordered to temporary active duty for the purpose of prosecuting special 
ma Pe hi F 

Section 302 (a) of the Officer Personnel Act of 1947, supra, in defin- 
ing the term “officers” as used in that title, clearly indicates that, except 
for those expressly excluded, the term was intended to include all per- 
sons holding a commission in the Navy, both regular and reserve, re- 
gardless of whether such person held a permanent commission. See. 
in that connection, report of the Hearings on H. R. 2536—the fore- 
runner of H. R. 3830, the bill which became the Officer Personnel Act 
of 1947—before Subcommittee No. 1, Personnel, Committee on Armed 
Services, House of Representatives, page 2667, et seg. Hence, in view 
of section 316 (j) of the act, quoted above, Mr. Ricci was entitled to be 
retired in the grade of lieutenant (jg) and he is entitled to retired pay 
based on the active-duty pay to which he was entitled at the time of his 
retirement. See Cloud v. United States, 43 C. Cls. 69, and 25 Comp. 
Gen. 626. The question presented is answered accordingly. 

The facts in this case are, of course, to be distinguished from those 
in the cases considered in decision of March 23, 1949, 28 Comp. Gen. 
536, where the answer turned on the fact that there was no basic 
authority to retire the individuals there concerned, and hence section 
316 (j) of the Officer Personnel Act of 1947, supra, was not for applica- 


tion. 


[B-88850] 


Contracts—Increased Costs—Extra Work 


Where the unambiguous terms of a contract fix a maximum limitation on the 
Government’s share of the cost of extending a power line to a designated point 
for the convenience of the Government, payment of an amount in excess of such 
maximum is not authorized, even though the contract price may have been based 
on estimates of the length of the extension which, when completed, proved 
longer because of terrain problems. 
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Comptroller General Warren to H. Nunn, Department of Commerce, 
October 26, 1949: 


Reference is made to your letter of August 4, 1949, transmitting a 
voucher in the amount of $223.50 stated in favor of the Southern 
California Edison Company under contract No. C6ca-2936, dated 
April 21, 1948, and requesting a decision as to whether the voucher 
may be certified for payment. 

Under the terms of the aforesaid contract, consisting of the bid 
of the Southern California Edison Company dated February 18, 
1948, and the Government’s acceptance thereof dated April 21, 1948, 
it was agreed that the company would furnish electric power to the 
Civil Aeronautics Administration Very High Frequency Airways 
Radio Station, Liebre Mountain, California, at certain rates, and 
that the company would extend its overhead lines to a terminal 
pole located approximately 750 feet northwest of the transmitter 
building, from which pole the Government would maintain a suit- 
able underground cable to the transmitter building. As a part of 
the transaction it was agreed that, upon completion of the work, the 
Government would make payment to the company of an extension 
charge not to exceed $3,300. 

In your letter it is stated that it was found upon completion that 
the actual length of the line constructed was 11,745 feet, resulting in a 
charge of $3,523.50 to the Civil Aeronautics Administration. It was 
stated further that the additional length was due to certain minor 
changes which were required to be made in the routing of the line 
on account of the terrain involved and to a greater up and down dis- 
tance than was at first estimated. Also, it was stated that the cost 
of the pole line extension originally was billed in the amount of 
$3,523.50, but that in view of the terms of the contract limiting the 
construction cost to an amount not to exceed $3,300 the bill was paid 
in that amount. Hence, the voucher forwarded with your letter 
covers the additional amount claimed of $223.50. 

It is clear from the terms of the bid, as accepted on behalf of the 
United States, that the company became obligated to extend its over- 
head lines, etc., but that the Government limited its obligation with 
respect to the pole line extension charge to an amount not to exceed 
$3,300. The contract does not provide, either expressly or by neces- 
sary implication, that the amount of $3,300 would be increased in the 
event of difficulties in construction or upon a determination after 
construction that the line was longer than anticipated. Since it is 
well settled that the rights of parties to a contract are limited by the 
express terms thereof when clear and unambiguous, it must be con- 
cluded that the acceptance of the bid resulted in a binding contract 





200 DECISIONS OF THE COMPTROLLER GENERAL (29 


which vested in the United States the right to limit its payment 
thereunder to $3,300. See Brawley v. United States, 96 U. S. 168; 
and Simpson v. United States, 172 U.S. 372. 

With respect to the statement by the contractor that the amount of 
$3,300 was a mere estimate and subject to adjustment, depending upon 
later costs, there is nothing in the contract indicating that such was 
the intention of the parties. On the contrary, the plain terms of the 
contract show that the parties intended that the Government’s share 
of the extension charge was not to exceed $3,300. 

Accordingly, the voucher is returned herewith and you are advised 
that it should not be certified for payment. 


CB-88109] 


Telephone Service—Abatement of Established Rates 


While a public utility has the right to fix its own rates when the rates prescribed 
by the public utilities commission have been set aside by court action, where a 
telephone company elects to charge the lesser rates subsequently established by 
the commission, rather than the higher rates the company put into effect for the 
period between the abatement of the old and the establishment of the new rates, 
such lesser rates may be paid by the Government under a contract for the 
furnishing of telephone service at “lawfully established” rates. 

Comptroller General Warren to Maj. William H. McKenzie, III, 


Department of the Army, October 27, 1949: 


There has been received by reference from the Office of the Chief 
of Engineers your third indorsement dated June 22, 1949, trans- 
mitting a voucher in the amount of $1,650.36, stated in favor of South- 
ern Bell Telephone & Telegraph Company, Inc., under contract No. 
W-09-133-eng-797, dated August 1, 1945, with the request that an 
advance decision be rendered as to whether payment thereon is 
authorized, 

Under the terms of the contract the company agreed to furnish cer- 
tain telephone service to the Corps of Engineers throughout the 
Georgia District. Article 2 of the contract provides as follows: 

That the services and facilities furnished hereunder shall be subject to all 
rates, charges, rules, practices, or requirements which may be lawfully estab- 
lished and applicable to similar services and facilities furnished or offered by the 
Company to the general public in the same vicinity or to other subscribers of the 
exchange by which service is furnished hereunder. 

It appears that on January 23, 1948, the Georgia Public Service 
Commission prescribed a schedule of rates for intrastate telephone 
service, whereupon the telephone company sought relief in the Su- 
perior Court of Fulton County, Georgia, by a bill in equity alleging 
that the said order of the Georgia Public Service Commission was 
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confiscatory and asked that the Public Service Commission be enjoined 
from enforcing such a schedule of rates. In its petition the telephone 
company further set up in exhibit “B” thereto a schedule of rates 
‘ designed to produce only temporary emergency relief pending action 
by the Public Service Commission in establishing just and reasonable 
rates on a permanent basis for intrastate telephone service in the State 
of Georgia. On August 24, 1948, the Superior Court of Fulton County, 
Georgia, enjoined the Public Service Commission from enforcing the 
rates prescribed in its order of January 23, 1948, and, in effect, allowed 
the rates set out in exhibit “B” by restraining and enjoining the 
Public Service Commission from interfering with the telephone com- 
pany in placing into effect rates and charges not in excess of those set 
out in exhibit “B” to its petition until such time as the Public Service 
Commission should prescribe a schedule of just and reasonable rates, 
or until the further order of the court. On December 22, 1948, the 
court issued an order modifying its decree of August 24, 1948, by 
removing therefrom the injunction against the Public Service Com- 
mission from interfering with the company in placing into effect rates 
not in excess of those set out in exhibit “B.” Immediately upon the 
signing of this order the telephone company placed in effect as of 
December 23, 1948, a schedule of rates in excess of the rates shown in 
exhibit “B” to its original petition. The Public Service Commission 
by order dated January 10, 1949, effective January 12, prescribed a 
schedule of rates which were in excess of the temporary rates speci- 
fied in exhibit “B” to the telephone company’s original petition, but 
less than the arbitrary rates placed in effect by the telephone com- 
pany as of December. 23, 1948. The telephone company then elected 
to make the rates established by the order of January 10, 1949, retro- 
active to December 23, 1948, in lieu of the rates that had been arbi- 
trarily placed in effect by the company on December 23, 1948. The 
controversy involves only $1.75, this being the difference between the 
rate in effect during the period of the injunction and the rate estab- 
lished by the Public Service Commission order of January 10, 1949. 
The period covered by this charge on the instant voucher is from 
December 23, 1948, to January 11, 1949. 

The rule is that where the courts have set aside the rate for a public 
utility fixed by the public utilities commission as confiscatory, the 
public utility has the right to prescribe and collect rates of its own 
making until new rates have been established by the official authority. 
City of Hutchinson v. Hutchinson Gas Company, 264 P. 68; City of 
Hutchinson v. Southwestern Bell Telephone Company, 200 P. 301. In 
the instant case, however, at the time the decree of August 24, 1948, was 
issued the court restrained the company from charging rates in excess 
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of those set forth in exhibit “B” to its petition. Thereafter, when the 
court removed this restriction by its modification order of December 
22, 1948, it would appear that, in the absence of any other rate which 
had been established by official authority, the telephone company not 
only was no longer required to continue in effect the rates set forth in 
exhibit “B,” but was free to promulgate rates of its own under which it 
could operate until other rates were fixed by the Public Service 
Commission. 

In view thereof, and since the telephone company elected to charge 
the rate established by the Commission’s order of January 10, 1949, 
instead of the higher rate it had intended to place in effect on De- 
cember 23, 1948, this Office perceives no legal objection to paying such 
rate on and after December 23, 1948. 

Accordingly, the voucher is returned herewith, and you are advised 
that payment thereon is authorized, if otherwise correct. 


CB-89167] 


Traveling Expenses—Air Travel—Areas Where Different 
Maximum Per Diem Rates Are Prescribed 


A per diem allowance in excess of the maximum rate of $6 authorized by the 
Standardized Government Travel Regulations, as amended, for air travel involv- 
ing areas for which different maximum per diem rates are prescribed, may not 
be paid for air travel performed between points in such areas—no stop-overs 
equaling or exceeding six hours in duration being involved—even though the 
departure point is within the United States. 


Comptroller General Warren to S. Schofer, Department of Agri- 
culture, October 27, 1949: 


Reference is made to your letter of September 7, 1949, transmitting 
a reimbursement voucher for $4.38 in favor of Grover F. Brown, 
representing additional per diem allowance claimed incident to air 
travel performed by him between Washington, D. C., and London, 
England, as an employee of the Department of Agriculture, and re- 
questing a decision whether the voucher properly may be certified for 
payment. 

So far as is here pertinent, the travel order, as amended, authorized 
per diem allowances of $8.40 in the United States, $10 in London, and 
$6 “For travel by air involving areas for which different maximum 
per diem rates are prescribed, including stop-overs involving less than 
six hours.” The quoted wording of the order with respect to air 
travel is identical with that of paragraph 45 of the Standardized 
Government Travel Regulations as amended by Bureau of the Budget 
Circular No. A-7 of June 29, 1949. It is understood that Mr. Brown 
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traveled by air from Washington, D. C., to London, and return, via 
Ireland, with stop-overs at New York, and it is assumed that neither 
of the said stop-overs equaled or exceeded six hours in duration. 

The air travel under consideration involved areas for which dif- 
ferent maximum per diem rates are prescribed, that is, $9 in the United 
States, and $10 in London, England. -Under the travel regulations 
referred to $6 per diem is the maximum rate authorized by law for 
such travel. The fact that the point of departure was located within 
the limits of the continental United States did not operate to place the 
travel performed by the claimant outside the scope of the regulatory 
provision here involved. 

Under the circumstances, the voucher, which is returned herewith, 
properly may not be certified for payment. 


([B-90258] 


Compensation—Double—Retired Officers Holding Civilian 
Positions 

The dual employment restrictions of the act of July 31, 1894, as amended, do 
not preclude an officer retired for physical disability incurred in line of duty from 
accepting Presidential appointment, by and with the advice and consent of the 
Senate, to one of the positions authorized by section 406(e) of the Mutual Defense 
Assistance Act of 1949; however, under the dual compensation limitation of sec- 
tion 212 of the act of June 30, 1932, as amended, an officer entitled to retired pay 


in excess of $3,000 must elect to receive either the retired pay or the pay for the 
civilian position during the period of employment. 


Comptroller General Warren to the Secretary of Defense, October 
28, 1949: 


Consideration has been given your letter of October 27, 1949, rela- 
tive to the legality of a retired commissioned officer of the Army ac- 
cepting appointment to a civilian position under the United States 
Government and receiving the compensation attached thereto. The 
appointment in question is stated to be one of four authorized by 
section 406 (e) of the Mutual Defense Assistance Act of 1949, Public 
Law 329, approved October 6, 1949, 63 Stat. 719, which section provides 
that the persons so employed be appointed by the President by and 
with the advice and consent of the Senate. It is stated that the re- 
tired officer being considered for such appointment is a major general 
of the Army, retired for physical disability incurred in line of duty, 
but not as the result of injuries incurred in combat or as a result of an 
explosion of an instrumentality of war, and that he receives retired pay 
in excess of $3,000 per annum. 

From the foregoing facts, you state it to be the opinion of your office 
that there is no legal objection to the appointment of the said retired 
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officer to one of the positions in question and that he may receive either 
the compensation attached to the position, or his retired pay, as he may 
elect, under the provisions of section 212 of the act of June 30, 1932, 
47 Stat. 406. It also is stated to be the opinion of your office that the 
acceptance of the said employment by the retired officer will not affect 
his retired status and that if he should elect to receive the salary author- 
ized by law for the civilian employment, instead of his retired pay, his 
right to again receive retired pay upon termination of such employ- 
ment will remain unaffected by reason of having been so employed. 
Under the facts recited, you request my concurrence in the opinions set 
forth above. 

The act of July 31, 1894, 28 Stat. 205, prohibits the holding of an 
office with a salary amounting to $2,500 per annum, or more, by any 
person who holds any other office to which compensation is attached, 
but provides that such prohibition shall not apply to retired officers of 
the various armed services whenever they may be elected to public 
office, or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Also the said act ex- 
empts from its provisions retired officers of the various armed services 
who have been retired for injuries received in battle or for injuries 
or incapacities incurred in line of duty. 

Section 212 of the act of June 30, 1932, supra, prohibits the receipt of 
retired pay for or on account of services as a commissioned officer in the 
Army, Navy, etc., by any person holding a civilian office or position, 
at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position makes the 
total from both sources more than $3,000. However, that section 
also provides that when the retired pay exceeds $3,000 per annum, the 
officer may receive either the civilian compensation or the retired 
pay, as he may elect. 

Since the appointment referred to in your letter is one required by 
law to be made by the President by and with the advice and consent 
of the Senate, and since the officer being considered for appointment 
was retired for physical disability incurred in line of duty, clearly the 
provisions of the 1894 act are not for application and there is no 
legal objection to the appointment of the said retired officer to one of 
the positions authorized by section 406 (e) of the said act of October 
€, 1949. Although under the provisions of section 212, supra, the 
retired officer in question may not receive both his retired pay and his 
civilian compensation, since the retired pay exceeds $3,000 per annum, 
he may elect to receive either one or the other. Accordingly, I concur 
in the opinions expressed in your letter both as to the legality of the 
appointment and to the payment of compensation. 
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In connection with the expressed views of your office with respect 
to the effect of the said appointment upon the officer’s retired status, 
it may be stated that section 212 of the act of June 30, 1932, providing 
for a right of election by a retired commissioned officer to receive 
either his retired pay or the compensation attached to any civilian 
office to which he may be appointed, is a limitation solely upon the 
receipt of retired pay in such case, and in nowise is directed to the 
matter of retention of a retired status. In that connection, it may be 
stated that matters respecting retired status primarily are for deter- 
mination by the Department of the Army. However, you may be 
advised that I am aware of no provision of law which would ad- 
versely affect the subject officer’s retired status under the circum- 
stances here related. 


(B-89505] 


Subsistence—Per Diems—Lay-Over at Port of Debarkation 


Where it is clear from an employee’s change-of-station orders, authorizing 
transportation by Government vessel from an overseas station to the mainland 
port of debarkation and thence to his new duty station by privately owned 
automobile, that the cost to the Government of the land travel involved was to be 
measured by the constructive cost of such travel by common carrier, the Govern- 
ment’s obligation may not be increased by payment of per diem for a period 
of delay at the port of debarkation awaiting arrival of the employee’s automo- 
bile which under applicable regulations was not authorized to be transported at 
Government expense. 


Comptroller General Warren to Col. O. E. Walsh, Department of 
the Army, October 31, 1949: 


By 8th indorsement dated September 22, 1949, the Office of the Chief 
of Engineers, Department of the Army (reference ENGF A 201 Civ.), 
forwarded here for consideration your 2nd indorsement dated May 
25, 1949, file reference NPPFB, and related correspondence, request- 
ing an advance decision as to the propriety of allowance of the sub- 
mitted voucher in favor of Frederick L. Browne. Said voucher covers 
per diem in lieu of subsistence claimed by Mr. Browne for the period 
spent at the port of debarkation in the United States in February 1949, 
awaiting arrival of his personally owned automobile which was trans- 
ported on a vessel other than that used by the employee. 

The evidence of record shows that by travel orders dated January 
5, 1949, Frederick L. Browne was transferred from Honolulu, T. H., to 
Portland, Oregon, for permanent duty as an employee of the Corps of 
Engineers, Department of the Army. Transportation of the employee 
and his dependent was authorized for travel from Honolulu to the 
mainland port of debarkation via first available military surface trans- 
portation, and travel from San Francisco, California, to Portland, 
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Oregon, was authorized to be performed by privately owned vehicle “at 
the rate of 3.6¢ per mile, provided that the cost of transportation via 
private vehicle shall not exceed the cost of transportation by common 
carrier,” it having been administratively determined that “this method 
of travel is the most economical and advantageous to the government.” 
A per diem in lieu of subsistence was authorized for the employee at 
the rate of $7 while traveling outside the continental United States 
and at the rate of $6 while traveling within the continental limits 
thereof, but no per diem was allowable under the orders for travel of 
his dependent. His orders further provided that “shipment of one 
(1) privately owned automobile is also authorized in accordance with 
Circular 120, DA & AF, 30 April 48.” It appears that the employee, 
accompanied by his wife, departed from Honolulu via military trans- 
portation at 3 p. m. January 27, 1949, and arrived at San Francisco, 
California, 9 a.m. February 2. However, his automobile did not ar- 
rive in San Francisco until February 11. At 8:30 a.m. February 12, 
the employee and his wife left San Francisco via privately owned auto- 
mobile, arriving in Portland, Oregon, at 2:30 p.m. February 14, 1949. 
On D. O. voucher No. 1680, July 1949 accounts of O. E. Walsh, the 
employee was allowed the sum of $63.96, representing per diem from 3 
p. m. January 27 to 12 noon February 3—based upon vessel travel to 
the west coast and common carrier time from San Francisco to Port- 
land (constructive departure from San Francisco being at 5 p. m. 
February 2 and arrival at Portland being at 11: 30 a. m. February 3) — 
less a deduction of $8.40 for quarters furnished while on board military 
transport, plus mileage for 680 miles, San Francisco to Portland, at the 
rate of 3.6 cents per mile. The employee now claims an additional sum 
as per diem in lieu of subsistence for the period of delay at San Fran- 
cisco awaiting arrival of his automobile, claim for that period having 
been omitted from his original voucher so that the balance due could 
be processed promptly. 

Department of the Army Circular 120 dated April 30, 1948—stated 
in the employee’s travel orders as controlling his rights in connection 
with the shipment of his personally owned automobile—provides that 
transportation of privately owned automobiles of civilian employees 
of the Army is not authorized by law at Government expense but that 
such vehicles may be transported on Government vessels on a space- 
available basis with port charges being paid by the owner or by com- 
mercial facilities at the owner’s expense. In addition, it is stated 
therein that Zone of the Interior transportation of such automobiles 
is not authorized at Government expense. ‘To the same effect, see 
CPR T3.7-6b(2) dated September 23, 1948. See, generally, 5 U.S. C. 
73c, Those regulations are for application to the instant case. The 
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fact that the employee’s travel orders did not in so many words state 
that he was authorized to use common carrier may not serve to nullify 
the effect of the regulatory provisions. It is amply clear from his 
orders that the cost of travel to the Government was to be measured 
by the over-all cost of the travel here involved via common carrier. 
That obligation lawfully may not be increased by reason of a lay-over 
awaiting arrival of the employee’s personally owned automobile— 
personal property which under the applicable regulations was not 
authorized to be transported at Government expense. 

Accordingly, reimbursement for the land travel here in question 
would appear to be proper in an amount equal to the authorized mile- 
age and per diem for travel time (including the lay-over at San Fran- 
cisco) by automobile, not in excess of the total constructive cost of 
travel by common carrier of the employee and his dependent, includ- 
ing per diem for rail travel time of the employee—it being understood 
that (if not already accomplished) proper administrative considera- 
tion will be given to the matter of charging any excess travel time to 
the employee’s leave, attention in that connection being invited to the 
penultimate paragraph of 26 Comp. Gen. 463, 466. Also, see 18 
Comp. Gen. 755. 

With respect to the deduction of $8.40 made on his original voucher 
(D. O. voucher 1680, supra) for quarters furnished while traveling on 
military transport, you are advised that said deduction would not ap- 
pear to have been proper. The rule is that where a civilian officer or 
an employee, pursuant to an official order, performs travel on a ves- 
sel owned or controlled by the United States, or on a commercially 
operated vessel where the price of passage includes stateroom or berth, 
no deduction is required for lodging so furnished while on board such 
vessel, 25 Comp. Gen. 167; B-74218, April 9, 1948. 

Action on the voucher, which is returned herewith, should be taken 
in accordance with the above. 


899191"™—5o0——14 
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(B-88897] 


Discharges and Suspensions—Appeals Based on Procedural . 
Defects—Restoration to Duty 


Under the back-pay provisions of the act of June 10, 1948, an award of retroac- 
tive compensation to an employee restored to duty after a period of “unjustified 
or unwarranted” removal, suspension, or furlough without pay ‘is not proper 
unless the restoration results from a determination on the merits rather than 
from a finding of mere procedural defects, such as improper or incomplete 
notice, etc.; however, failure to reinitiate adverse action against the employee 
upon correction of the procedural defect may be regarded as an administrative 
determination that the original action was unjustified and unwarranted. 


The restoration to duty after separation or suspension without pay of an em- 
ployee in the classified civil service—both the separation and the restoration 
resulting from instructions issued by an instrumentality other than the em- 
ploying agency, such as a Loyalty Board, etc.—may be regarded as reflecting 
that the original adverse action was “unjustified or unwarranted” within the 
meaning of the act of June 10, 1948, so as to entitle such employee to the retro- 
active pay adjustment provided for therein. 


Comptroller General Warren to the Secretary of the Army, No- 
vember 2, 1949: 


There has been considered your letter of August 24, 1949, sub- 
mitting for decision several questions as to what salary adjustments, 
if any, are required in the application of the provisions of the act 
of June 10, 1948, Public Law 623, and of the act of August 4, 1947, 


61 Stat. 723, to certain specific situations hereinafter set forth. 

The first three questions are concerned with employees with vet- 
erans’ preference who were reduced in grade and compensation and 
who subsequently were promoted back to their former positions upon 
appeals to and recommendations by the Civil Service Commission, 
The questions are as follows: 


(1) In those instances where decisions of the Civil Service Commission re- 
quire that an employee’s position be retroactively established at a grade other 
than that in which he has actually been serving, must his salary payments 
be retroactively adjusted to conform to one of the step rates in said new grade? 

(2) In those instances where an employee has actually been paid one of the 
step rates of the retroactively established position, may those payments be 
retroactively adjusted to conform to the salary rate earned prior to his reduc- 
tion in rank and compensation? 

(3) In the event questions (1) and (2) above are answered in the affirma- 
tive, and considering the fact that corrective action was not taken during the 
fiscal year when the services were performed should the retroactive payments 
be processed as claims to your office or should payment be made by the Depart- 
ment in the assumption that funds were actually obligated at the time services 
were rendered? 


The act of August 4, 1947, 61 Stat. 723, provides as follows: 


That the first proviso of section 14 of the Veterans’ Preference Act of 1944 
(58 Stat. 387) is hereby amended to read as follows: “Provided, That such 
preference eligible shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accordance with such rea- 
sonable rules and regulations as may be issued by the Civil Service Commis- 
sion; after investigation and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and recommendations to the proper 
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administrative officer and shall send copies of the same to the appellant or to 
his designated representative, and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission finally recommends. 
[Italics supplied.] 


Office decision of March 2, 1949, 28 Comp. Gen. 489, held, in effect, 
that the “corrective action” authorized by the above 1947 statute did 
not include authority for the payment of “back pay,” and that the only 
authority for such payment was that contained in the act of June 10, 
1948. Cases involving reductions in rank or compensation are not 
covered by the act of June 10, 1948. [28 Comp. Gen. 200.] 

Accordingly, questions (1) and (2) are answered in the negative, 
thus rendering unnecessary any answer to question (3). 

Your fourth question is as follows: 

(4) Do the words “unjustified or unwarranted,” as used in Public Law 623, 
contemplate procedural defects in processing an adverse action, or do they relate 
solely to the merits of the case? 

The act of June 10, 1948, Public Law 623, 62 Stat. 355, provides, 
inter alia, for the payment of back salary to employees upon restora- 
tion to duty for periods of “unjustified or unwarranted” removals, sus- 
pensions, or furloughs without pay from the Federal service. It is 
stated in your letter that, in the light of the language “unjustified or 
unwarranted” appearing in that statute, it is the Department’s view 
that an appeal from a removal or other adverse action must be deter- 
mined upon the merits of the case in order to warrant an award of back 
pay, and that appeals based solely upon procedural defects (e. g., fail- 
ure to give the full period of advance notice or to state in the notice 
that a right of appeal existed) have not been regarded as adjudicat- 
ing the merits of the case unless there be a failure on the part of the 
administrative office to prosecute the adverse action after correction 
of the procedural infraction, such failure being construed as an ad- 
mission that the action had been reconsidered upon the merits and held 
to be unjustified. 

Your Department’s position in that respect is in accord with the 
view of this Office. In other words, where an employee is restored 
to duty after a removal, suspension, or furlough without pay solely 
because of the failure of the administrative office to follow the pro- 
cedural steps prescribed by statute or regulation, and immediately 
thereafter the procedural defect is corrected ‘and the adverse action 
against the employee again initiated with the result that it becomes 
final and binding upon the employee, it is not considered that there has 
been a restoration to duty upon the grounds that the removal, suspen- 
sion, or furlough without pay was unjustified or unwarranted within 
the meaning of the act of June 10, 1948. ‘The second action resulting 
in a proper removal, suspension, or furlough without pay of an em- 
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ployee must be regarded as indicating that such action was justified 
and warranted in the first instance. On the other hand, if no further 
action be taken against an employee after he is restored to duty be- 
cause of a procedural defect in processing his discharge, suspension, or 
furlough, it must be assumed that there has been administrative deter- 
mination that the adverse personnel action was unjustified or un- 
warranted. 

Your fifth question is as follows: 

(5) Does the act of 10 June 1948 authorize retroactive compensation in the 


case of an employee who is restored to duty after he has been separated for dis- 
qualification; instructions for both actions emanating from an outside agency? 


This question is stated to have arisen in connection with the audit 
of employees’ background under the loyalty program where Loyalty 
Boards have ordered separations but such employees are restored to 
duty upon further investigation or because of appeals. Under the 
stated circumstances, the restoration to duty of an employee—if he 
otherwise qualifies as a “person in the classified civil service”—reflects 
that his removal or suspension from the service was unjustified or 
unwarranted within the meaning of the act of June 10, 1948. Accord- 
ingly, question (5) is answered in the affirmative. 


(B-77465] 


Pay—Promotions—Effective Date—Formal Announcement 
Requirement 


Regular Army officers who are promoted upon completion of the requisite years 
of service under any of the provisions of the Officer Personnel Act of 1947 are 
not entitled to the pay and allowances of the higher grade until the date of the 
formal order announcing the promotion—which date is established generally by 
the act of October 14, 1942, as the effective date for increasing the pay and 
allowances of Army officers advanced in rank—even though such announcement 
order may not be issued until after the date of completion of the required service 
or the acceptance of the promotion. 


Assistant Comptroller General Yates to the Secretary of the Army, 
November 4, 1949: 


Reference is made to your letter of June 11, 1948, with enclosure, 
wherein you request decision on several questions that involve, and 
are included in, the broader question which may be stated as follows: 
On what date are officers of the Regular Army who are promoted to 
a higher grade under the provisions of title V of the Officer Personnel 
Act of 1947, 61 Stat. 883, e¢ seg., entitled to receive the pay and 
allowances of the higher grade? 

The act of October 14, 1942, 56 Stat. 787, 10 U. S. C. 558, provides as 
follows: 
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That every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade at any time after December 7, 1941, shall be deemed 
for all purposes to have accepted his promotion to higher grade upon the date 
of the order announcing it unless he shall expressly decline such promotion, 
and shall receive the pay and allowances of the higher grade from such date 
unless he is entitled under some other provision of law to receive the pay and 
allowances of the higher grade from an earlier date. No such officer who shall 
have subscribed to the oath of office required by section 1757, Revised Statutes, 
shall be required to renew such oath or to take a new oath upon his promotion 
to a higher grade, if his service after the taking of such an oath shall have 
been continuous. 


Various provisions are made in title V of the Officer Personnel Act 
of .1947 for the promotion of officers of the Regular Army. For 


example, see section 509 (b) of such act (61 Stat. 894), which provides 
as follows: 


(b) Irrespective of the existence of any vacancies, each promotion-list officer 
in permanent grade of first lieutenant, captain, and major shall be considered 
by a selection board for promotion to the permanent grade of captain, major, 
and lieutenant colonel, sufficiently in advance of the date on which he completes 
seven, fourteen, and twenty-one years’ service, respectively, so that such officer, 
if recommended by the selection board, may be promoted to and appointed in 
such grade on the date on which he completes such length of service (“years’ 
service” as used in this section means and includes all service creditable for 
promotion purposes). 


However, nowhere in the said title V has there been found any provi- 
sion expressly fixing the effective date, for pay and allowance pur- 
poses, of promotions made thereunder, nor has there been found any 
other specific statutory provision, other than the act of October 14, 
1942, supra, which fixes the effective date of promotions of officers 
of, the Regular Army for such purposes, In decision of October 17, 
1949, B-68785, 29 Comp. Gen. 188, to Colonel C. B. Lenow, Finance 


Department, United States Army, it was held as follows (quoting the 
syllabus) : 


In view of the provisions of the act of October 14, 1942, fixing the date for 
commencement of higher pay because of the promotion of Army officers as the 
date of the order announcing the promotion, an Army officer who, under 
section 8 of the act of July 31, 1985, as amended, was entitled to be immediately 
promoted from captain to major by reason of having completed 17 years’ service, 
but whose promotion was not accomplished and formally announced until some- 
time later, is not. entitled to the pay and allowances of a major until the date 
the promotion was announced by formal order. 


In the said decision it was stated that: 


This statute [act of October 14, 1942, supra,] is specific in providing that every 
officer of the Army shall be entitled to receive the pay and allowances of the 
higher grade from the date of the order announcing the promotion to a higher 
grade, unless he is entitled “under some other provision of law” to receive pay 
and allowances of the higher grade from an earlier date and, being inconsistent 
with and ‘contrary 'to the earlier practice which was predicated upon the non- 
existence of a statutory provision fixing such date, it necessarily has the legal 
effect of superseding that practice, except where some other provision of law 
fixes a different date for pay purposes. 


Accordingly, in answer to your questions, you are advised that 
officers of the Regular Army promoted under any of the provisions 
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contained in title V of Officer Personnel Act of 1947, supra, are 
entitled to the pay and allowances of the higher grade from the date 
of the order announcing their promotion even though such: date may 
be later than the date of completion of the requisite years of service 
for promotion or the date of acceptance of the promotion. 


(B-89913] 


Vehicles—*“‘Suburban Carry-alls”—Classification as Trucks 


“Suburban carry-alls” constructed in conformity with truck specifications, which 
are adaptations of panel trucks, differing therefrom only in that window openings 
are built into the otherwise solid metal side panels and removable seats are 
installed, may be classified as trucks for management, budget, and accounting 
purposes, even though such vehicles may be used for passenger-carrying purposes. 


Comptroller General-Warren to the Director, Bureau of the Budget, 
November 8, 1949: 


Reference is made to letter of October 13, 1949, from the. Assistant 
Director, Bureau of the Budget, concerning the administrative difli- 
culties which have been encountered in the motor-vehicle improvement 
program on account of the hybrid nature of “suburban carry-alls.” 

It is stated by the Assistant Director that there has been a tendency 


by some to consider these vehicles as trucks, while others consider them 
as passenger vehicles, depending upon whether the vehicle is used to 
haul property or whether it is used to transport passengers. How- 
ever, budget instructions provide that, for replacement purposes, the 
vehicles be classed as trucks. 

The literature enclosed with the aforesaid letter indicates that the 
suburban carry-all is actually an adaptation of a panel truck, and, 
except that it has removable seats, the primary difference consists of 
the two window openings on each side of the vehicle as compared to 
the solid steel panels in the panel truck. The body of the suburban 
carry-all is mounted on a truck chassis and is sold as a unit. Other 
engineering data made available informally by a representative of 
your agency disclose that the structural design of the vehicle conforms 
to truck specifications. Consequently, though such suburban carry- 
alls may at times be used for passenger-carrying purposes, passenger- 
riding quality is sacrificed to provide truck sturdiness. 

Accordingly, it appears that such vehicles are constructed primarily 
for trucking purposes and, in view of the obvious confusion resulting 
from a classification based upon usage rather than construction, you 
are advised that this Office would not be required to object if the 
vehicle described in the letter of October 13, 1949, be classified as a 
truck for management, budget, and accounting purposes. 
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([B-73015] 


Pay—Additional—Retired Army Medical and Dental Corps 
Officers Recalled to Active Duty 
Officers of the Medical or Dental Corps of the Regular Army retired prior to 
and not serving on active duty on September 1, 1947, are not entitled, upon subse- 
quent recall to active duty with the Medical or Dental Corps, to the additional 


active-duty pay of $100 per month authorized for certain medical and dental 
officers by section 203 of the Career Compensation Act of 1949. 


Assistant Comptroller General Yates to the Secretary of the Army, 
November 9, 1949: 


Reference is made to your letter of August 23, 1949, requesting 
decision as to whether the additional pay of $100 per month author- 
ized by Public Law 365, approved August 5, 1947, 61 Stat. 776, may 
be paid to certain retired officers if recalled to active duty. 

In decision of May 13, 1948, 27 Comp. Gen. 681, to which you refer, 
it was held that officers of the Medical Corps and Dental Corps of the 
Regular Army who were on the active list on September 1, 1947, the 
effective date of title I of the afore-mentioned act, and who were re- 
tired after that date would be entitled, upon recall to active duty with 
the Medical Corps or Denta] Corps, to the additional compensation 
authorized by such act. You state that in view of the still critical 
shortage in the armed services of medical and dental personnel, con- 
sideration is being given to returning to active service medical and 
dental officers of the Regular Army who were retired prior to Septem- 
ber 1, 1947, and the question is presented as to whether such officers, if 
they are recalled to active duty with the Medical Corps or Dental 
Corps and perform the duties of a medical or dental officer, will be 
entitled to the additional pay of $100 per month authorized by the 
act. 

Section 101, title I, of the said act of August 5, 1947, 61 Stat. 776, 
amended the Pay Readjustment Act of 1942, 56 Stat. 359, as amended, 
by adding thereto a new section numbered 1A. The provisions of 
that section now have been superseded by similar provisions con- 
tained in section 203 of the Career Compensation Act of 1949, Public 
Law 351, approved October 12, 1949, 63 Stat. 809. Subsection (b) 
of the said section 203 authorizes special pay of $100 per month for 
each month of active service to “commissioned officers” as that term is 
defined in subsection (a) of such section, which reads as follows: 

The term “commissioned officers,” as used in this section, shall be interpreted 
to mean only (1) those commissioned officers in the Medical and Dental Corps 
of the Regular Army, Navy, and Air Force and commissioned medical and dental 
officers of the Regular Corps of the Public Health Service who were on active 


duty on September 1, 1947; (2) those officers who, heretofore but subsequent to 
September 1, 1947, have been or who, prior to September 1, 1952, may be com- 
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missioned in the Medical and Dental Corps of the Regular Army, Navy, and Air 
Force or as medical and dental officers of the Regular Corps of the Public Health 
Service; (3) such officers who on September 1, 1947, were or who thereafter 
have been or may be commissioned in the Medical and Dental Corps of the Officers’ 
Reserve Corps, the United States Air Force Reserve, the Naval Reserve, the 
National Guard, the National Guard of the United States, the Air National Guard, 
the Air National Guard of the United States, the Army of the United States, the 
Air Force of the United States, or as medical and dental officers of the Reserve 
Corps of the Public Health Service and who heretofore, but subsequent to 
September 1, 1947, have volunteered and been accepted for extended active duty 
of one year or longer, or who may, prior to September 1, 1952, volunteer and 
be accepted for extended active duty of one year or longer; (4) general officers 
appointed from the Medical and Dental Corps of the Regular Army, the Officers’ 
Reserve Corps, the National Guard, the National Guard of the United States, 
the Army of the United States, the Regular Air Force, the United States Air 
Force Reserve, the Air National Guard, the Air National Guard of the United 
States, and the Air Force of the United States who were on active duty on 
September 1, 1947; and (5) general officers who, subsequent to September 1, 1947, 
have been or who may be appointed from those officers of the Medical and 
Dental Corps of the Regular Army, the Officers’ Reserve Corps, the National 
Guard, the National Guard of the United States, the Army of the United States, 
the Regular Air Force, the United States Air Force Reserve, the Air National 
Guard, the Air National Guard of the United States, and the Air Force of the 
United States who are included in parts (1), (2), or (3) of this subsection. 

Under the plain terms of the statute, the special compensation is 
payable to those officers of the Medical Corps or Dental Corps of the 
Regular Army who were on active duty on September 1, 1947, or who 
are commissioned in the Medical Corps or Dental Corps of the Regu- 
lar Army subsequent to that date and prior to September 1, 1952, as 
well as to those Reserve officers and general officers therein specified. 
Officers of the Medical Corps and Dental Corps of the Regular Army 
who were retired prior to September 1, 1947, and were not serving 
on active duty on that date do not fall within definition (1) contained 
in the above-quoted subsection (a). Neither would such retired of- 
ficers, if now recalled to active duty with the Medical Corps or Dental 
Corps, fall within definition (2), which pertains to those officers com- 
missioned in the Medical Corps or Dental Corps of the regular services 
subsequent to September 1, 1947, and prior to September 1, 1952. 
Accordingly, since payment of the special compensation of $100 per 
month for active service is limited to those commissioned officers who 
fall within the categories specified in subsection (a), swpra, and since 
officers retired prior to September 1, 1947, and not serving on active 
duty on such date, would not fall within any of the specified categories 
if now recalled to active duty, your question is answered in the nega- 
tive, it being assumed that such question relates to officers who were 
not on active duty on September 1, 1947. Cf. decision of today to 


the Secretary of the Navy, B-73015, 29 Comp. Gen. 216. 
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(B-73015] 


Pay—Additional—Retired Navy Medical and Dental Corps 
Officers on Active Duty 

Officers of the Medical or Dental Corps of the Regular Navy who were retired 
prior to September 1, 1947, but were serving on active duty on that date are 
entitled for subsequent periods of active duty with the Medical or Dental Corps 


to the additional pay of $100 per month authorized for certain medical and dental 
officers by section 203 of the Career Compensation Act of 1949. 


Medical or Dental Corps officers on the active list of the Regular Navy on Sep- 
tember 1, 1947, who upon subsequent retirement are continued on active duty 
with the Medical or Dental Corps, are entitled to the $100 per month additional 
active-duty pay authorized for certain medical and dental officers by section 203 
of the Career Compensation Act of 1949. 


Medical or Dental Corps officers on the active list of the Regular Navy on Sep- 
tember 1, 1947, who are subsequently retired and thereafter, but prior to Septem- 
ber 1, 1952, are recalled to active duty with the Medical or Dental Corps under 
either section 422 or 423 of title 34, U. S. Code, are entitled to the $100 per month 
additional active-duty pay authorized by section 203 of the Career Compensa- 
tion Act of 1949 for certain medical and dental officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
November 9, 1949: 


Reference is made to a letter dated July 26, 1948, from your prede- 
cessor in office, submitting for decision several questions regarding 
payment of the additional pay of $100 per month, under the provi- 
sions of title I of the Army-Navy-Public Health Service Medical 
Officer Procurement Act of 1947, approved August 5, 1947, 61 Stat. 
776, to certain retired officers of the Medical Corps and Dental Corps 
of the Navy while serving on active duty. 

In the said letter reference is made to decision of May 13, 1948, 
B-73015 (27 Comp. Gen..681), in which it was held that officers of 
the Medical Corps and Dental Corps of the Regular Army who were 
on the active list on September 1, 1947, the effective date of title I of 
the foregoing act, and who have been retired since that date, would 
be entitled, upon recall to active duty, to the additional pay of $100 
per month authorized by the act for duty performed under the circum- 
stances therein specified. In connection with that decision, the first 
question presented is whether retired officers of the Medical Corps and 
the Dental Corps of the Navy who were on active duty on September 1, 
1947, are entitled to such extra compensation of $100 per month while 
on active duty. 

Section 101 of the said act of August 5, 1947, 61 Stat. 776, amended 
the Pay Readjustment Act of 1942, 56 Stat. 359, as amended, by insert- 
ing after section 1 thereof a new section numbered 1A. The provi- 
sions of that section now have been superseded by similar provisions 
contained in section 203 of the Career Compensation Act of 1949, 
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Public Law 351, approved October 12, 1949, 63 Stat. 809, subsection 
(b) of which authorizes special pay at the rate of $100 per month for 
each month of active service to commissioned officers as defined in 
subsection (a) thereof which reads as follows: 


The term “commissioned officers,” as used in this section, shall be interpreted 
to mean only (1) those commissioned officers in the Medical and Dental Corps 
of the Regular Army, Navy, and Air Force and commissioned medical and dental 
officers of the Regular Corps of the Public Health Service who were on active 
duty on September 1, 1947; (2) those officers who, heretofore but subsequent to 
September 1, 1947, have been or who, prior to September 1, 1952, may be com- 
missioned in the Medical and Dental Corps of the Regular Army, Navy, and Air 
Force or as medical and dental officers of the Regular Corps of the Public Health 
Service ; (3) such officers who on September 1, 1947, were or who thereafter have 
been or may be commissioned in the Medical and Dental Corps of the Officers’ 
Reserve Corps, the United States Air Force Reserve, the Naval Reserve, the Na- 
tional Guard, the National Guard of the United States, the Air National Guard, 
the Air National Guard of the United States, the Army of the United States, the 
Air Force of the United States, or as medical and dental officers of the Reserve 
Corps of the Public Health Service and who heretofore, but subsequent to Sep- 
tember 1, 1947, have volunteered and been accepted for extended active duty of 
one year or longer, or who may prior to September 1, 1952, volunteer and be 
accepted for extended active duty of one year or longer; (4) general officers 
appointed from the Medical and Dental Corps of the Regular Army, the Officers’ 
Reserve Corps, the National Guard, the National Guard of the United States, the 
Army of the United States, the Regular Air Force, the United States Air Force 
Reserve, the Air National Guard, the Air National Guard of the United States, 
and the Air Force of the United States who were on active duty on September 1, 
1947; and (5) general officers who, subsequent to September 1, 1947, have been 
or who may be appointed from those officers of the Medical and Dental Corps of 
the Regular Army, the Officers’ Reserve Corps, the National Guard, the National 
Guard of the United States, the Army of the United States, the Regular Air 
Force, the United States Air Force Reserve, the Air National Guard, the Air 
National Guard of the United States, and the Air Force of the United States who 
are included in parts (1), (2), or (3) of this subsection, 


As was stated in the decision of May 13, 1948, the legislative history 
of the act of August 5, 1947, supra, discloses that the principal purpose 
of such act was to help alleviate the difficulty being experienced by the 
Army, the Navy, and the Public Health Service in procuring and re- 
taining an adequate number of physicians, surgeons, and dentists, by 
offering the additional pay of $100 per month as an inducement for 
qualified medical and dental personnel to serve on active duty. Hence, 
although the Judge Advocate General of the Army had expressed the 
opinion that upon retirement an officer loses his identity with the arm 
or service in which he formerly served and becomes merely an Army 
officer, it was concluded that it would not be inconsistent with the 
broad purposes of the act for officers of the Medical Corps and Dental 
Corps of the Regular Army who were on the active list on the effective 
date of the act and who were retired thereafter to receive the addi- 
tional pay for periods of active duty after retirement, it being under- 
stood that such officers would be performing the duties of medical and 
dental officers and that they would be assigned to duty in the Medical 
Corps or the Dental Corps during such active duty. 
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The special pay authorized by section 203, supra, is payable only to 
those commissioned officers who fall within the definition of the term 
as set forth in subsection (a) of that section. While retired officers 
serving on active duty are not specifically mentioned in the subsection, 
definition (1) includes those commissioned officers in the Medical and 
Dental Corps of the Regular Navy who were on “active duty” on 
September 1, 1947, rather than on the active list on such date. Pre- 
sumably, such language was used advisedly and apparently it was 
not intended to include under that definition only officers on the active 
list on such date or it would have been so stated. Therefore, even 
though retired officers of the Medical and Dental Corps of the Regu- 
lar Navy no longer are on the active list, it would appear that such 
officers who were serving on active duty as medical and dental officers 
with the Medical or Dental Corps on September 1, 1947, properly 
may be considered as coming within the definition of commissioned 
officers who are entitled to the special pay of $100 per month author- 
ized by the said section while they serve on active duty. Accordingly, 
this Office would not be required to object to payment of the special 
compensation to retired officers on active duty under such circum- 
stances. Cf. decision of today to the Secretary of the Army, B-73015, 
29 Comp. Gen. 214. 

Decision also is requested as to whether a commissioned officer of 
the Medical Corps or Dental Corps on the active list of the Regular 
Navy on September 1, 1947, who retires subsequent to that date, is 
entitled to the additional compensation of $100 per month under cir- 
cumstances as follows: 

(1) If he is continued on active duty after retirement ; 

(2) If he is recalled to active duty with his consent (34 U. S. Code 422) and 
acquires an active duty pay status prior to September 1, 1952; 

(3) If he is recalled to active duty with his consent on or subsequent to 
September 1, 1952; 

(4) If he is recalled to active duty under the authority in 34 U. S. Code 423 
and acquires an active duty pay status: 

(a) Prior to September 1, 1952; 

(b) On or subsequent to September 1, 1952. 

Question (1) presents substantially the same situation with respect 
to retired officers serving on active duty with the Medical Corps or 
Dental Corps of the Navy as was considered in the decision of May 13, 
1948, supra, respecting such officers of the Army serving on active 
duty after retirement except that the said question apparently relates 
to officers who are continued on active duty after retirement (without 
any break in active-service), whereas the decision referred to related 
to Army officers recalled to active duty some time after their retire- 
ment. No reason is perceived why an officer continued on active duty 
after retirement should be in a more unfavorable position with respect 
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to receiving the special pay than a retired officer who is recalled to 
active duty after having been in an inactive status or why an officer 
of the Medical Corps or Dental Corps of the Regular Navy should 
be considered as ceasing to be an officer of such Medical Corps or 
Dental Corps upon his retirement. Accordingly, the said question (1) 
is answered in the affirmative, it being understood that the duty 
assignments of such officers who are continued on active duty after 
retirement will be as medical and dental officers with the Medical 
Corps or Dental Corps. 

With respect to the recall of officers to active duty after retirement, 
section 422, title 34 of the U. S. Code, provides: 

In time of peace any naval officer on the retired list may, with his consent, in 


the discretion of the Secretary of the Navy, be ordered to such duty as he may 
be able to perform at sea or on shore. (Aug. 22, 1912, ch. 335, 37 Stat. 329.) 


Section 423, title 34 of the U. S. Code, provides: 


During the existence of war or of a national emergency declared by the Presi- 
dent to exist, any commissioned or warrant officer of the Navy or Marine Corps 
of the United States on the retired list may, in the discretion of the Secretary 
of the Navy, be ordered to active duty at sea or on shore. (July 1, 1918, ch. 114, 
40 Stat. 717; July 24, 1941, ch. 320, 55 Stat. 603-605. ) 


The questions designated (2), (3), and (4), supra, present the prob- 
lem as to whether officers of the Medical Corps or Dental Corps of the 


Navy, on the active list on September 1, 1947, and thereafter retired, are 
entitled to the special pay of $100 per month if recalled to active duty 
under either of the above-quoted sections of the U. S. Code, prior to 
September 1, 1952, and on or after that date. Such questions ap- 
parently have arisen because of the five-year period during which 
eligibility may be established to receive the special pay. That is, 
officers of the Medical Corps or Dental Corps of the Regular Navy who 
were on active duty on September 1, 1947, and those officers commis- 
sioned in such corps after that date and prior to September 1, 1952, 
are entitled to the special pay while on active duty. Also, the Reserve 
officers specified who, during such five-year period, volunteer and are 
accepted for extended active duty of one year or longer are entitled 
to this special pay. Since an officer of the Medical Corps or Dental 
Corps who was on the active list of the Navy on September 1, 1947, 
established his eligibility to receive the special pay and since an officer 
who is transferred from the active to the retired list is not divested 
of the office which he holds, but continues as a retired officer under the 
appointment which he held on the active list (5 Comp. Gen. 198; 25 
Op. Atty. Gen. 185; Wood v. United States, 15 C. Cls. 151), this Office 
would not be required to object to payment of the special pay to those 
officers of the Medical Corps or Dental Corps of the Navy who were 
retired subsequent to September 1, 1947, and thereafter are recalled to 
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active duty with the Medical or Dental Corps under authority of either 
of the above-quoted sections of the U. S. Code prior to September 1, 
1952. 

The questions concerning payment of the special pay to retired 
officers who might be recalled to active duty on or after September 1, 
1952, relate to a situation which will not arise for a period of approxi- 
mately three years, in any event, and may never arise if the difficulty 
of procuring medical and dental personnel does not obtain at that time 
or if the law is changed before that time. Therefore, since such ques- 
tions are of a hypothetical nature, relating to situations which may not 
arise, an authoritative decision thereon at the present time would not 
be appropriate. In that connection see 21 Comp. Gen. 83. 


[B-89557] 


Pay—Retired—Double-Time Service Credits 


Credit for double the time served in certain foreign areas prior to August 24, 1912, 
which under 10 U. S. Code 956 may be counted in computing the length of service 
necessary for retirement, may not be counted toward the 30 years’ service neces- 
sary to qualify enlisted men to receive the retired pay of the highest temporary 
grade held between September 9, 1940, and June 30, 1946, as authorized by section 
203 (e) of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948. 


Satisfactory Federal service for the period specified in section 302 (a) of the Army 
and Air Force Vitalization and Retirement Bqualization Act of 1948 quali- 
fies certain members and former members of reserve components of the armed 
services not for retirement but for retired pay, so that credit for double the time 
served in foreign areas prior to August 24, 1912, which under 10 U. 8. Code 956 
may be counted in computing the length of service necessary for retirement, may 
not be counted to establish the eligibility of persons otherwise within the purview 
of said section 302 (a) to the retired pay authorized thereby. 


Assistant Comptroller General Yates to the Secretary of the Army, 
November 9, 1949: 


There has been considered your letter of September 27, 1949, wherein 
you present for decision two questions regarding the application of 
the provisions of law relating to the crediting of certain foreign service 
in the Army as double time, in computing length of service for retire- 
ment of soldiers, codified under section 956 of title 10, United States 
Code, which reads as follows: 


In computing length of service for retirement, credit shall be given to soldiers 
for double the time of their actual service in China, Puerto Rico, Cuba, the 
Philippine Islands, the Island of Guam, Alaska, and Panama, but double credit 
shall not be given for service rendered subsequent to April 23, 1904, in Puerto 
Rico or the Territory of Hawaii, nor shall credit for double time for foreign 
service be given to those who enlisted after August 24, 1912: Provided, That 
nothing herein shall be so construed as to forfeit credit for double time accrued 
prior to August 24, 1912. 
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The questions on which decision is requested are as follows: 


(1) Are the above-quoted provisions of law, relative to counting certain 
foreign service in the Army as double time in computing length of service for 
retirement of soldiers, for application in determining the date of completion 
of thirty years of service under section 203(e) of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, Public Law 810, approved 
June 29, 1948? 

(2) Are such provisions of law for application in determining eligibility for 
retirement and retired pay for members of reserve components under title III 
of the said act of June 29, 1948? 

The said section 203(e) of the act of June 29, 1948, 62 Stat. 1086, 
provides, in pertinent part, as follows: 

Each enlisted man of the Regular Army * * * heretofore or hereafter retired 
under, any provision of law, shall upon the completion of thirty years of service, 
to include the sum of his active service and his service on the retired list, be 
advanced to the highest temporary commission, warrant, or enlisted grade 
satisfactorily held by him while serving on active duty, as determined by the 
cognizant Secretary, during the period September 9, 1940, to June 30, 1946, and 
shall receive retirement pay at the rate prescribed by law for his length of service 
at the time of retirement but based upon such higher temporary rank or 
grade * °* *°, 

It will be noted that double time for the service in question may 
be credited only “In computing length of service for retirement.” 
The length of service referred to in section 203(e) of the 1948 act 
is required not for the purpose of qualifying for retirement but for 
the purpose of qualifying for the benefits granted thereby to person- 
nel already retired, and, hence, there would be no occasion to apply 
the double-time credit in its computation, since to do so would operate 
to give double-time credit for the purpose of increasing retired pay. 
That result would not be within the purview of the laws authorizing 
such credit. Cf. 6 Comp. Gen. 709. Accordingly, the first question 
presented is answered in the negative. 

Similar considerations enter into the determination of the second 
question. Subsection (a) of section 302, title III, of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, 62 
Stat. 1087, provides that members or former members of the reserve 
components of the Army, Air Force, Navy, Marine Corps, or Coast 
Guard who have completed an aggregate of twenty or more years of 
satisfactory Federal service, as defined in that section, shall, if certain 
conditions be met, be granted “retired pay,” and while section 301 
thereof, 62 Stat. 1087, among other things, makes provisions for plac- 
ing the names of certain of such persons thus granted retired pay—- 
but not including enlisted members of the reserve components of the 
Army—on retired lists authorized to be established pursuant thereto, 
basically the statute provides a right to “retired pay” in the nature 
of a pension, rather than a right to retirement in the usual sense, or 
within the meaning of that term as used in 10 U.S. C. 956, supra. 
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That is, the length of service referred to in subsection (a) of section 
302 of the said 1948 act is required not for the purpose of qualifying 
for retirement but for the purpose of qualifying for so-called “retired 
pay” in the nature of a pension. See decision of March 14, 1949, 28 
Comp. Gen. 510, holding that persons need not be members of reserve 
components when reaching the age of 60 years to qualify for such 
retired pay. On such basis, the second question presented also is 
answered in the negative. See, also, 23 Comp. Gen. 102, and id. 284, 
286. COf.22 Comp. Gen. 664, 671. 


Cb-85307] 


Pay—Retired—Qualifying for Retired Pay After the Age of 
Sixty Years 
A member of the Coast Guard Reserve in an inactive duty status on the active 
list of the Reserve, who is authorized to participate in the reserve program after 
the age of sixty years, may earn and be credited with satisfactory Federal serv- 
ice for the purpose of qualifying for the retired pay provided for in section 


302 (a) of the act of June 29, 1948, after passing his sixtieth birthday and before 
attaining the age of sixty-four years. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, November 10, 1949: 


Consideration has been given your letter of March 29, 1949, con- 
cerning the case of an officer of the Coast Guard Reserve who is 
sixty-one years of age and who has completed only eighteen of the 
twenty years’ satisfactory Federal service required to qualify for 
retired pay under the provisions of title III of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948 (Public 
Law 810, approved June 29, 1948, 62 Stat. 1087). Since, under section 
202 of the Coast Guard Auxiliary and Reserve Act of 1941, 55 Stat. 11, 
as amended, 14 U. S. C., Supp. I, 302, an individual may remain a 
member of the Coast Guard Reserve until he reaches the age of sixty- 
four years, you request decision as to whether a member of such 
Reserve while in an inactive status or while on active duty may earn 
and be credited with satisfactory Federal service for retired pay 
purposes under the said title III after passing his sixtieth birthday 
and before attaining the age of sixty-four years. 

Section 302 (a), title III, of the said act of June 29, 1948, 62 Stat. 
1087, provides, in pertinent part, as follows: 

Sec. 302. (a) Any person who, upon attaining or having attained the age of 
sixty years, has performed satisfactory Federal service as defined in this section 
in the status of a commissioned officer, warrant officer, flight officer, or enlisted 
person in the Ariny of the United States or the Air Force of the United States, 


including the respective reserve components thereof, and also including the 
federally recognized National Guard prior to 1933, the United States Navy in- 
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cluding the reserve components thereof, the United States Marine Corps, in- 
cluding the reserve components, therof, or the United States Coast Guard, 
including the reserve components thereof, and has completed an aggregate of 
twenty or more years of such satisfactory service in any or all of the aforesaid 
services, shall, upon application therefor, be granted retired pay * * * 

It will be noted that the above-quoted statutory provision refers 
generally to any person who, upon attaining or “having attained” the 
age of sixty years, has completed an aggregate of twenty or more 
years of satisfactory Federal service. While the matter is not entirely 
free from doubt, it appears that the language used relative to persons 
“having attained” the age of sixty years, properly may be viewed as 
including a person who has attained, or attains, that age and there- 
after completes the requisite service, if he legally is authorized to 
participate in the reserve program after reaching such age, it appear- 
ing, in that connection, that the age of sixty years was fixed merely as 
the minimum age at which entitlement to retired pay would arise. 
That is the more reasonable conclusion, and the conclusion which 
appears to be more in consonance with the purpose and intent of the 
statute. Accordingly, the question presented is answered in the af- 
firmative, it being assumed that your reference to a member of the 
Reserve in an inactive status relates to a member in an inactive status 
on the active list of the Reserve as distinguished from a member placed 
on such inactive status lists as may be established under the provisions 
of sections 304 and 308 of the act, 62 Stat. 1088 and 1090, respectively. 


(CB-85693] 


Pay—Inactive Duty Training—Organized Reserve Corps 


In view of the authority now vested in the Secretary of the Army to prescribe 
regulations for the administration of the Organized Reserve Corps, payment of 
inactive duty training pay may be made to members of Organized Reserve Corps 
units, unless prohibited by regulations, when only one individual is assigned to 
a unit or when only one individual of the unit is present at a regularly sched- 
uled authorized pay assembly of a unit to which more than one member is 
assigned. 8 Comp. Gen. 373, distinguished. 


Assistant Comptroller General Yates to Lt. Col. E. G. Doyel, Depart- 
ment of the Army, November 15, 1949: 


By indorsement dated April 21, 1949, the Chief of Finance for- 
warded to this Office your letter of March 4, 1949, enclosing vouchers 
covering inactive duty training pay of four separate Organized Re- 
serve Corps units, and requesting decision on questions arising in con- 
nection therewith which may be stated briefly, as follows: Is payment 
of inactive duty training pay authorized to be made to members of the 
Organized Reserve Corps (1) in cases where only one individual is 
assigned to the unit, and (2) in cases where only one individual of the 


$99191"---50——-15 
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unit is present at a regularly scheduled authorized pay assembly of a 
unit with more than one member assigned thereto? 

The doubt in the matter is stated to stem from a decision of this 
Office dated January 19, 1929, 8 Comp. Gen. 373, wherein it was held, 
with respect to the National Guard, that there can be no duly ordered 
formation of a single individual within the meaning of section 92 of 
the National Defense Act of 1916, as amended by the act of June 3, 
1924, 43 Stat. 363. 

Section 55a of the National Defense Act of 1916, as amended, was 
further amended by section 4 of the act of March 25, 1948, Public 
Law 460, 62 Stat. 89, to provide, in pertinent part, as follows: 


Organized Reserve Corps—Organization and training.—The Organized Reserve 
Corps shall include the personnel and units of the Officers Reserve Corps, the 
Iunlisted Reserve Corps, and the Organized Reserves. The Secretary of the Army 
shall prescribe all necessary and proper regulations for the recruiting, organiza- 
tion, government, administration, training, inspection, and mobilization of the 
Organized Reserve Corps, and shall detail such officers and enlisted personnel 
of the Regular Army and Organized Reserve Corps, and shall make available such 
material, uniforms, arms, supplies, equipment, and other facilities of the Army, or 
procured from funds appropriated for the purpose as he may deem necessary and 
advisable for the development, training, instruction, and administration of the 
Organized Reserve Corps and the care of Government property issued to the 
members and units of the Organized Reserve Corps. Any or all members of 
the Organized Reserve Corps may be formed into military organizations, which 
in turn may be sponsored by civilian organizations as affiliated units. 

Organized Reserve Corps units will be of three classes, varying in degree of 
organization, as follows: 

1. Those combat and service types organized with a full complement of 
officers and men: Provided, That there will be included in this category only those 
units which are considered necessary for prompt mobilization. 

2. Those combat and service types generally organized with a full complement 
of officers and an enlisted cadre. 

3. Those combat and service types generally organized with a full complement 
of officers only. 

Under such regulations as the Secretary of the Army may prescribe, personnel 
of the Organized Reserve Corps shall assemble for drill, training, instruction, or 
other duty and shall participate in encampments, maneuvers, or other exercises: 
Provided, That assemblies for such duty under such regulations for members 
of the Organized Reserve Corps assigned to fully organized units shall be on the 
same minimum basis as now or hereafter prescribed for the National Guard: 
Provided further, That other units of the Organized Reserve Corps may be as- 
sembled, under such regulations, for such duty; however, personnel of these 
units may not receive pay in any one fiscal year for a total number of regular 
periods of instruction, or periods of appropriate duty, at which they shall have 
been engaged for not less than two hours, or for the performance of such. other 
equivalent training, instruction, or duty or appropriate duties as may be pre- 
scribed by the Secretary of the Army in accordance with subsection (c) section 
14, Pay Readjustment Act of 1942, as amended, in excess of 50 per centum of the 
number of such assemblies authorized for personnel assigned to similar positions 
in the National Guard: Provided further, That members of the Organized Reserve 
Corps not assigned to table of organization units may be required to perform 
duties as prescribed by such regulations and receive credit for regular periods 
of instruction or duty, for pay purposes, up to the same maximum as prescribed 
herein for members of units of the Organized Reserye Corps, other than fully 
organized type units: And provided further, That members of the Organized 
Reserve Corps classified in scientific or specialist categories, or members of the 
Organized Reserve Corps, whether or not assigned to a unit, who, under regula- 
tions prescribed by the Secretary of the Army, are designated for a mobilization 
day assignment, may be required to perform duties as prescribed by such regu- 
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lations and receive credit for regular drill periods for pay purposes on the same 
minimum basis as prescribed herein for members of the Organized Reserve Corps 
in fully organized type units. 


The provisions thus made for training and drilling the Organized 
Reserve Corps are similar in many respects to those relating to the 
National Guard and while the language of section 92 of the National 
Defense Act of 1916, as amended, supra, has not been materially 
changed since the decision of January 19, 1929, was rendered, im- 
portant changes have been made in the statutory provisions for pay 
for drills, etc., for members of reserve components, including the 
National Guard. 


The third paragraph of section 14 of the Pay Readjustment Act 


of 1942, as originally enacted, 56 Stat. 367, provided, in pertinent 
part, as follows: 


Under such regulations as the Secretary of War may prescribe, officers of the 
National Guard, other than general officers, and warrant officers and enlisted 
men of the National Guard, shall receive compensation at the rate of one- 
thirtieth of the monthly pay authorized for such persons when in the Federal 

service, for each regular drill, period of appropriate duty, or other equivalent 
period of training, authorized by the Secretary of War, at which they sball 
have been engaged for the entire prescribed period of time * * *. 


That section was amended by section 3 of the act of March 25, 


1948, 62 Stat. 88, subsection (c) of the amended section 14 reading as 
follows: 


Under such regulations as the head of the Department concerned may pre- 
scribe, and to the extent provided for by law and by appropriations, officers, 
warrant officers, and enlisted personnel of the National Guard of the United 
States, Organized Reserve Corps, Naval Reserve, and Marine Corps Reserve, 
shall receive compensation at the rate of one-thirtieth of the monthly base pay 
ineluding longevity pay, authorized for such persons when on active duty in 
the armed forces of the United, States, for each regular period of instruction, 
or period of appropriate duty, at which they shall have been engaged for not 
less than two hours, including those performed on Sundays and holidays, or 
for the performance of such other equivalent training, instruction, or duty 
or appropriate duties as may be prescribed by the head of the Department 
concerned: Provided, That personnel required to perform aerial flights, para- 
chute jumping, glider flights, or submarine duty sball receive the increases 
in pay provided for by law for personnel in such status: Provided further, That 
for each of the several classes of organizations prescribed for the National Guard 
of the United States, the Organized Reserve Corps, Naval Reserve, and Marine 
Corps Reserve, the rules applicable to each of which services and classes within 
services may differ, the head of the Department concerned: (1) Shall prescribe 
minimum standards which must be met before an assembly for drill or other 
equivalent period of training, instruction, or duty or appropriate duties may be 
credited for pay purposes, which minimum standards may require the presence 
for duty of officers and enlisted personnel equal to or in excess of a minimum 
number or percentage of unit strength for a specified period of time with par- 
ticipation in a prescribed character of training; (2) shall prescribe the maxi- 
mum number of assemblies or periods of other equivalent training, instruction, 
or duty or appropriate duties, which may be counted for pay purposes in each 
fiscal year; (3) shall prescribe the maximum number of assemblies, or periods 
of other equivalent training, instruction, or duty or appropriate duties which 
ean be counted for pay purposes in lesser periods of time; and (4) shall pre- 
scribe the minimum number of assemblies or periods of other equivalent train- 
ing, instruction, or duty or appropriate duties, which must be completed in 
stated periods of time before the personnel of organizations or units can qualify 
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for pay: And provided further, That the provisions of this paragraph shall not 
apply when such persons are entitled to receive full pay and allowances as pro- 
vided for in paragraphs (a) and (b) of this section. 

Similar provisions currently are contained in section 501 (a) of 
the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, 63 Stat. 825. 

It will be noted that the above-quoted provisions of law vest broad 
authority in the cognizant Secretary to prescribe regulations for 
the administration of the activities of the various reserve components 
and such broad authority is continued by the said section 501 (a) 
of the Career Compensation Act of 1949. Among other things, the 
cognizant Secretary is authorized to prescribe minimum standards 
which must be met before an assembly for drill, etc., may be credited 
for pay purposes, which minimum standards “may require the pres- 
ence for duty of officers and enlisted personnel equal to or in excess 
of a minimum number or percentage of unit strength.” To apply 
the principle of the decision of January 19, 1929, 8 Comp. Gen. 373, 
supra, in cases of the type involved in your questions would be to 
interfere with the free exercise of the authority vested in the heads 
of certain departments by the statutory provisions referred to above. 
Accordingly, under existing law, the question whether a member of 
a reserve component can qualify for drill pay, etc., in cases where 
only one individual is assigned to a unit, or in cases where only one 
individual of the unit is present at a regularly scheduled pay assem- 
bly of a unit with more than one member assigned thereto, will be 
considered as primarily for determination in accordance with the ap- 
plicable administrative regulations. And since nothing is found in 
the current regulations which would prohibit payment to enlisted 
personnel in cases of the type here involved, payment of such per- 
sonnel is authorized in such cases in the absence of other objection. 
The same rule presently is applicable to officers except that in a case 
where a unit has more than one member assigned thereto, the re- 
quirement of the applicable regulations (paragraph 9, Circular No. 
201, Department of the Army, July 7, 1948) with respect to percentage 
of attendance must be met before an officer is entitled to pay for his 
attendance at a training assembly. 

The four vouchers received with your letter are returned herewith 


and payment thereof, in accordance with the foregoing, is authorized 
if otherwise correct. 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 


[B-90072] 


Transportation—Air Mail—Compensation After Expiration 
of Temporary Certificate of Convenience and Necessity 


The provisions of section 9 (b) of the Administrative Procedure Act, extending 
the termination date of licenses relating to continuing activities to the date of 
final action on applications for renewals timely made, apply to permit payment 
for the transportation of mail at rates fixed under section 406 of the Civil Aero- 
nauties Act, as amended, until the date of final action by the Civil Aeronautics 
Board on the renewal application of an air line operating under a temporary 
certificate of public convenience and necessity, even though such certificate 
expires at an earlier date. 


Comptroller General Warren to the Chairman, Civil Aeronautics 
Board, November 15, 1949: 


I have your letter of October 14, 1949, relative to the propriety of 
payment to certain feeder carriers of compensation for carrying mail 
subsequent to the expiration date fixed in the certificates of convenience 
and necessity issued to said carriers by your Board. 

It is stated in your letter that the Civil Aeronautics Board has issued 
a number of certificates of public convenience and necessity, pursuant 
to section 401 of the Civil Aeronautics Act of 1938, as amended (49 
U. S. C. 481), authorizing certain so-called feeder carriers to engage 
in air transportation with respect to persons, property, and mail over 
routes found to be required by the public convenience and necessity ; 
that, following the issuance of such certificates, the Board has, from 
time to time, fixed and determined the mail rates of the certificate 
holders in accordance with the provisions of section 406 of the act 
(49 U.S. C. 486) ; and that, at the present time, the carriers are receiv- 
ing compensation from the Government under the rates thus estab- 
lished. However, it is stated that each of the certificates referred 
to is of temporary duration and contains a specific expiration date; 
that in connection with the expiration of the various feeder certificates 
and the proceedings to consider the renewal or extension thereof, the 
Board has been confronted with a problem concerning the rights of 
the feeder carriers with respect to the receipt of mail pay in those 
instances where a request for extension of its certificate has been filed 
by the carrier but final disposition thereof has not been and will not 
be had by the date of expiration of the original certificate. In this 
connection, there is cited the case of the Pioneer Air Lines, Inc., whose 
certificate, as amended, expires on November 14, 1949. It is stated 
that, by opinion and order dated April 4, 1949 (Order Serial No. 
E-2680), in the so-called Pioneer Renewal Case, Docket No. 3719, the 
Board directed Pioneer to show cause why its certificate should not be 
extended, subject to certain modifications, beyond the present expira- 
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tion date; that, thereafter, on June 13, 1949, Pioneer filed an appli- 
cation, Docket No. 3856, requesting an extension of its certificate until 
such time as the Board issues a fina] decision in the Pioneer Renewal 
Case; that by Order Serial No, E~2956, dated June, 23, 1949, the 
Board consolidated Pioneer’s application for extension with the 
Pioneer Renewal Case; and that, while hearings have been concluded 
in that consolidated proceeding, it appears that final disposition of 
the case will not be possible before November 14, 1949, the present 
expiration date of Pioneer’s certificate. 

It is pointed out in your letter that section 9(b) of the Adminis- 
trative Procedure Act (5 U.S. C. 1001, 1008b) provides, in part, that, 
“Tn any case in which the licensee has; in accordance with agency rules, 
made timely and sufficient application for a retiewal or anew license, no 
license with reference to any activity of a continuing nature shall 
expire until such application shall have been finally determined by 
the agency.” It is stated that, while the Board has not adopted any 
regulations with respect to the above-quoted provision, of the Ad- 
ministrative Procedure Act, the Board has previously—in. cases not 
involving mail pay—taken the position that the referred-to provision 
of such act authorizes the extension by operation of law of permits 
of temporary foreign air carriers in instances where the Board-has 
been unable to dispose of a renewal application prior to the expiration 
date specified in the permit; that it is the Board’s position that, the 
view thus adopted is applicable in the Pioneer case since Pioneer’s 
renewal application constitutes a “timely and sufficient. application 
for renewal” of a “license with reference to an activity of a continu- 
ing nature” within the meaning of section 9(b) of the Administrative 
Procedure Act, supra; that, accordingly, it is the Board’s view that 
Pioneer’s certificate will not expire until its renewal application “shall 
have been finally determined” by the Board; and that, for the period 
from November 14, 1949, the expiration date stated in its certificate, 
until final disposition by the Board of its application, during which 
time the certificate will be continued in effect by operation of law, 
Pioneer will be subject to all duties and entitled to all rights including 
mail pay for operations conducted by it during such. period just as 
though its certificate would not otherwise have expired by itsterms. It 
appears from correspondence submitted with your letter that the Post 
Office Department has indicated its agreement, with the position of 
your Board in the matter. However, you request assurance by this 
Office that payments to such carriers for the periods concerned will 
not be questioned. Specifically, you request a decisions on the follow- 
ing question : 


In instances where the holder. of a temporary certificate of public convenience 
and necessity authorizing the transportation of mail prior to the expiration date 
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specified in that certificate makes timely application to the Board for renewal 
or extension of the certificate, is the certificate holder entitled to mail compensa- 
tion under section 406 of the act for operations conducted up to the date of the 
Board’s final determination of the renewal application in the same extent that 
it would have been so entitled if the certificate had by its own terms remained 
in effect during that period? 


Based upon the representations made in your letter of October 14, 
and the legal authority therein cited, this Office concurs in the position 
taken by your Board with respect to the matter involved. Accord- 
ingly, your specific question is answered in the affirmative and you are 
advised that otherwise proper payments of mail compensation to car- 
riers under the circumstances described will not be questioned by this 


Office. 


[B-75819] 


Compensation—Night Differential—Standard v. Daylight 
Saving Time—Effective Date of Act of September 7, 1949 


The provisions of section 2 of the act of September 7, 1949, authorizing the com- 
putation of extra compensation for night work on the basis of the time in effect 
at the place the services were performed, must be considered as effective from 
the beginning of the day of its approval, namely, September 7, 1949, there being 
no provision in the act otherwise fixing its effective date; however, authorized 
premium pay for all work shifts beginning before midnight September 6 and 
extending into September 7 may be computed upon the basis of standard time. 
Compare 28 Comp. Gen. 397. 


Comptroller General Warren to the Secretary of Commerce, No- 
vember 17, 1949: 


Consideration has been given your letter of September 30, 1949, 
requesting a decision as to the exact time when the provisions of section 
2 of the act of September 7, 1949 (Public Law 288, 81st Congress, 63 
Stat. 690), are required to be put into effect. 

The said section provides : 


Whenever any officer or employee of the United States Government * * * 
is entitled to extra compensation on account of services performed between or 
after certain specified hours of the day or night, such extra compensation shall 
be computed on the basis of either standard or daylight saving time, depending 
upon which time is observed by law, custom, or practice where such services 
are performed. 

You refer to the rule in effect prior to the enactment of the said 
Public Law 288, and to Office decision of January 3, 1949 (28 Comp. 
Gen. 397), to you, in which it. was held that while under then existing 
law any extra compensation authorized for work between specified 
hours should be computed upon the basis of standard time, in view 
of the confusion and difficulties which would be encountered by re- 
quiring a change at that time, compliance with the rule would not be 


required for any current period of daylight saving time then in effect. 
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Since it is indicated in your letter that many of the same difficulties 
would be encountered in effectuating the provisions of the above-quoted 
section of the statute on the day the law was approved, and in view 
of the fact that daylight saving time ended in most localities shortly 
after that date, you request to be advised whether, in respect of Public 
Law 288, this Office would be required to object if your Department 
determines to continue in effect, until the end of periods of daylight 
saving time current on September 7, 1949, the practices for computing 
premium pay in effect immediately prior to that date. If the answer 
to said question is in the affirmative, you request to be advised as to 
the date the said provision should be put into effect and, also, whether 
it would be proper “to compute the premium pay for all work shifts 
beginning on or after midnight September 6, on the basis of daylight 
saving time and those beginning before midnight on the basis of 
standard time.” 

In the absence of a specific provision to the contrary, a statute is 
presumed to be effective at the beginning of the day on which it is 
approved by the Chief Executive. Since there is no specific provision 
in the instant law with respect to its effective date, it must be con- 
sidered as effective from the beginning of the day of its approval, 
namely, September 7, 1949. Accordingly, your first question is an- 
swered in the affirmative. However, you are advised further that 
authorized premium pay for all work shifts beginning before mid- 
night September 6 and extending into September 7 may be computed 
upon the basis of standard time as proposed in your letter. 


(R-89120] 


Reporting of Small Debts Due the Government 


Apparently uncollectible items owed by third parties to contractors, in which 
the Government has a financial interest by reason of their relation to cost- 
reimbursable contracts with the Atomic Energy Commission, when the amounts 
thereof are $50 or over, are to be reported to the General Accounting Office with 
supporting documents for appropriate action; such debts in amounts of $25 to 
$49.99 may be reported in list form without supporting documents, and those 


under $25 need not be reported, but a record thereof should be maintained in 
the administrative office even though no further collection action is contemplated. 


Assistant Comptroller General Yates to the Chairman, Atomic 
Energy Commission, November 23, 1949: 


Reference is made to letter dated September 7, 1949, from the Con- 
troller, Atomic Energy Commission, proposing certain procedures for 
handling uncollectible accounts of the Commission’s cost-type con- 
tractors in which the Government, because of reimbursement of the 
cost to the contractor, has the principal financial interest. 
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It is stated in the said letter that, in connection with the Atomic 
Energy Program, cost-type contractors have been and are responsible 
for operation of many Government-owned properties, facilities, and 
services such as residences, hotels, dormitories, restaurants, hospitals, 
laundries, etc., in connection with which the uncollectible accounts 
have arisen. Also, it is stated that the cost-type contractors have 
made reasonable efforts to collect all such accounts but that, despite 
these efforts—and in some cases additional steps by commercial col- 
lection agencies and by court action—the contractors have not been 
able to effect collection and that, after review by the Commission of 
the adequacies of the attempts to effect collection, the contractors have 
been authorized to discontinue collection activities. The letter in- 
cludes a tabulation of the uncollectible items in the case of one cost- 
type contractor selected for illustrative purposes, which shows that 
49.6 percent of the uncollectible items are in amounts of less than $10, 
24.9 percent range from $10 to $50, 8 percent from $50 to $100, and 7.5 
percent are in amounts of $100 or over. The table shows further that 
the items of $100 and over comprise 53.8 percent of the aggregate 
amount of the uncollectible items under the contract involved; that 
18.8 percent of the total amount is composed of items from $50 to $100, 
and that approximately 85 percent of the number of items in amounts 
of less than $50 accounts for approximately 27 percent of the total 
amount of the uncollected accounts. It is stated that the Commis- 
sion is seeking to develop procedures which will properly dispose 
of the uncollectible accounts yet be feasible economically, taking into 
consideration the size of the account, the cost and likelihood of col- 
lection, and the effects which such policies might have upon current 
debtors of the Commission and its cost-type contractors. It is pro- 
posed therein that all uncollectible accounts upon which reasonable 
efforts to effect collection have been expended be transferred from 
the active records of the contractors and of the Commission; that 
all such accounts of the cost-type contractors be assigned to the 
United States; that those in the amount of $100 or over, with sup- 
porting papers, be forwarded to the Claims Division, General Ac- 
counting Office, for appropriate action; that all those under $100 
be retained in the Commission for inspection by representatives 
of the General Accounting Office, but that further active steps to col- 
lect such latter amounts be discontinued. It is further suggested that 
it might be desirable to make available to the Claims Division a listing 
of all, or part, of the accounts in amounts less than $100 for possible 
offset purposes, but that it is hoped the burden of physically transfer- 
ring all the files to this Office can be eliminated, except as to those spe- 
cific cases which are determined to warrant such effort. 
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Under the circumstances outlined above the procedures suggested in 
the letter of September 7, 1949, are approved as hereinafter modified. 
For the present, it is deemed desirable that, after assignment to the 
Government, uncollectible accounts in the amount of $50 or over be 
forwarded to the Claims Division, General Accounting Office, with 
supporting documents for appropriate action. With respect to uncol- 
lectible accounts in amounts between $25 and $49.99, a listing thereof 
should be forwarded to the Claims Division after assignment thereof 
by the contractor to the Government. The listing of such accounts 
should show the full name of the debtor, together with any other iden- 
tification of record, such as his social security number, the latest ad- 
dress of record, the amount owing, and the nature of the indebtedness 
in each case. Furthermore, documentary evidence pertaining to any 
item of indebtedness on the list as may be required in individual cases 
is to be furnished upon a request therefor by the Claims Division of the 
General Accounting Office. 

No action need be taken to report to the Claims Division any uncol- 
lectible item which is in an amount less than $25, but a record thereof 
should be maintained on the books of the Commission although no fur- 
ther active steps to collect the same are to be taken. 


[B-89481] 


Storage—Household Effects—Prior to Change of Station 
Orders 


Charges for the temporary storage of an employee’s household effects incurred 
prior to the issuance of orders authorizing the transfer of his official station are 
reimbursable at the commuted rate prescribed in section 12 (b) of Executive 
Order No. 9805, as added by Executive Order No. 9933, provided there is a fac- 
tual showing that such expenseS were incurred as a necessary incident to the 
change of station orders. 


















Acting Comptroller General Yates to W. R. Dillon, Department of 
the Interior, November 23, 1949: 


Reference is made to your letter of September 19, 1949, transmitting 
a voucher in favor of Rae O. Sjostrom, in the amount of $87.31, repre- 
senting expenses incurred by him incident to the storage of his house- 
hold effects in anticipation of an intended transfer of official station. 
Since the household effects were placed in storage prior to the issuance 
of proper authorization for transfer of the said employee’s official 
station, and since the warehouse company involved made no charge 
for the first 60 days of actual storage, you request a decision whether 
the submitted voucher legally may be certified for payment. 
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From the facts reported, it appears that the subject employee was 
advised by his immediate superior that he was to be detailed to Canada 
and that, upon his return from such detail, his official station would 
be transferred from Anna, Illinois, to St. Paul, Minnesota. On 
April 23, 1948, prior to his departure for Canada and in anticipation 
of the intended transfer of official station, the employee placed his 
household effects in storage at Marion, Illinois—the nearest point to 
Anna where storage facilities were available. The order authorizing 
the transfer of official station was issued effective July 11, 1948, and, 
on September 10, 1948, the employee shipped his household effects 
from storage at Marion, Illinois, to his new residence at Shakopee, 
Minnesota, and the expenses incident thereto were paid by the Govern- 
ment upon the basis of the established commuted rate for the distance 
shipped—the sum allowed presumably being not in excess of that 
whieh would have been allowed had the shipment originated at 
Anna, Illinois. 

Although the household effects were in storage from April 23 to 
September 10, 1948, the storage company involved charged for only 
two months—July and August—to save the employee from payment 
of warehouse handling charges, and the employee claims reimburse- 
ment for said months at the established commuted rates, not in excess 
of the actual amount paid for such service. He also claims an addi- 
tional amount of $1.81 representing a three percent Federal trans- 
portation tax. 

Section 12 (b) of Executive Order 9805, as added by Executive 
Order 9933, dated February 28, 1948, authorizes the payment of actual 
expenses for temporary storage of household goods and personal 
effects in the case of transfers between points within the continental 
United States at not to exceed the commuted rate of $1.60 per cwt. 
for the first 30 days of storage, plus 40 cents per cwt. for the next 30 
days. Although the referred to regulations do not necessarily fore- 
close the payment of temporary storage for a period prior to the 
issuance of orders authorizing a transfer of official station (B—79837, 
October 18, 1948), it is necessary in any such case that the payment be 
supported by a factual showing from which it can be determined that 
such expenses were incurred incident to the change of station orders. 

In the instance case, the facts of record are insufficient for this 
Office to determine whether the storage of the employee’s household 
effects on April 23, 1948, was made necessary by the intended trans- 
fer of his official station to St. Paul, Minnesota, or that such neces- 
sity arose at any time prior or subsequent to July 11, 1948, the date 
on which the transfer order actually was issued. No information has 
been furnished as to the necessity for closing the employee’s residence 
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at Anna and placing his effects in storage in April 1948. In other 
words, the evidence on file here does not satisfactorily explain why 
the employee could not have retained residence at Anna until the 
transfer of station was ordered and then shipped his effects to his new 
residence without incurring storage charges. Also, there is no show- 
ing as to the date of the employee’s return from Canada, whether he 
returned to the old headquarters from duty or personal reasons prior 
to proceeding to his official station, the date of his entry on duty at 
the new station, or the whereabouts of his family from the time of 
his departure for Canada to the date of his reporting to his new station 
forduty. In the absence of a showing as to the necessity for incurring 
the storage expenses incident to the change of station orders, the sub- 
mitted voucher may not be certified for payment. 

The said voucher, together with the supporting papers, is returned 
herewith; however, you are advised that the matter may be resub- 
mitted if there are available any additional facts which would war- 
rant reconsideration of the conclusion reached herein. 


[B-90376] 


Leaves of Absence—Advances—Reemployment After Re- 


tirement 


An employee previously retired for disability, who was therefore not required 
under applicable leave regulations to refund salary paid for periods of advanced 
annual or sick leave, does not, upon reemployment, become indebted to the 
United States for such salary payments. 


Assistant Comptroller General Yates to the Public Printer, No- 
vember 25, 1949: 


Reference is made to your letter of October 25, 1949, requesting a 
decision in the case of an employee who was retired because of 
disability on September 17, 1943, and who was reemployed on Septem- 
ber 29, 1949—he having been advanced annual and sick leave in 
excess of that earned at the time of his retirement. ‘The question 
raised by your letter is whether the employee now should be required 
to refund the amount paid him for the excess leave advanced prior 
to his separation by retirement for disability. 

The annual and sick leave regulations promulgated by Executive 
Orders Nos. 8384 and 8385, respectively, of March 29, 1940, in effect 
at the time of the employee’s retirement, do not require that employees 
retired for disability or unable to return to duty because of disability 
be held indebted for leave advanced and used in excess of that earned. 

Accordingly, upon the facts reported in your letter, and the law 
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applicable thereto, the employee referred to is not indebted to the 
Government for the excess leave advanced prior to his retirement, 
and there is no amount which he now should be required to refund 
because of said excess leave. The question as to whether it is re- 
quired that the excess leave so used be charged against leave accruing 
as a result of his reemployment would appear for determination 
by the Civil Service Commission. 


([B-89498] 


Sale of Fur-Seal Skins—Availability of Proceeds for En- 
larging Airfield in Pribilof Islands 

The enlargement of an airfield in the Pribilof Islands would constitute a “public 
improvement” which, in view of section 3733, Revised Statutes, requires specific 
approval by the Congress, and without congressional sanction the costs of such 


project may not be paid from the proceeds of the sale of fur-seal skins, even 
though the expansion would be primarily to aid in sealing operations. 


Comptroller General Warren to the Secretary of the Interior, No- 
vember 28, 1949: 


Reference is made to letter of September 21, 1949, from the Acting 
Assistant Secretary of the Interior, stating that the Fish and Wildlife 
Service has under consideration a proposal to enlarge the airfield 
on St. Paul Island in the Pribilof group, Alaska, and requesting to 
be advised whether the cost thereof may be paid from funds to be 
made available in the trust fund appropriation account “14X8174 
Expenses, Fur-seal and Fox Industries, Pribilof Islands, Fish and 
Wildlife Service, Department of the Interior.” 

It is explained in the said letter that the existing airfield was con- 
structed by the Army during the recent war when the island was 
occupied by military forces and, following the evacuation of the 
island by the Army, the airfield has been maintained and used by 
the Fish and Wildlife Service for chartered passenger trips and 
unscheduled deliveries of mail. Also, it is stated that the existing 
airfield is adequate for all general administrative services but numer- 
ous reasons are advanced concerning the need for the expansion of 
the airfield, all of which are stated to be connected primarily with 
the conduct of the sealing operations. 

Section 3733, Revised Statutes, 41 U. S. Code 12, provides as 
follows: 

No contract shall be entered into for erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 


to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. 
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In considering the question involved, it is noted that the Interior 
Department Appropriation Act, 1950, approved October 12, 1949, 
63 Stat. 796, provides, under the heading “Fish and Wildlife Service,” 
as follows: 


Protection of Alaska fur seals: For carrying out the provisions of the Fur 
Seal Act of February 26, 1944 (16 U. S. C. 631a-631r), as amended, including 
the development and utilization of the products of the fur seal and other 
wildlife resources of the Pribilof Islands, $481,300. 

Alaska fur-seal investigations: For investigations of Alaska fur seals pursu- 
ant to the Act of February 26, 1944 (16 U. S. C. 681i), $37,400. 


Relative to the similar appropriations contained in the Interior 
Department Appropriation Act, 1949, approved June 29, 1948, 62 
Stat. 1143, 1144, there appear at pages 870-872 of Part I of the House 
Hearings on the Interior Department Appropriation Bill, 1949, the 
following statements: 


Mr. JAMES. $150,000 is requested for initiating a program of physical improve- 
ment of the properties on the Pribilof Islands. 

Mr. JENSEN. What will that be? 

Mr. James. $10,600 is needed for construction equipment, such as a cement 
mixer, rock crusher, and air compressor, used in constructing residences, founda- 
tions, roads, and so forth; and $24,000 is requested for the construction of four 
native houses. 

* ~ * * > of * 


Mr. Day. You requested yesterday that we study the possibility of using the 
receipts to take care of some of these pressing needs, We have done a little 
hurried thinking, and we have worked out some language which I am not 
entirely satisfied with, but we have been wondering whether the committee 
might feel it advisable to insert language in this item which would permit the 
Fish and Wildlife Service to use the receipts for a year or 2 years, perhaps, 
to make some capital improvements, not only on the Pribilof Islands, but per- 
haps in the rest of Alaska—for instance, for the building of airplane hangars, 
the acquisition of boats, the repair of the boats, and the rehabilitation of the 
villages on the Pribilofs, 

We need another processing plant to take care of the seal carcasses as we have 
only one. It would be good business in the long run to build another processing 
plant to take care of tons of waste products. 

Perhaps, if we could pull out of our whole Alaskan program, or, at least, the 
Alaska fisheries program, the items of permanent construction, if we could take 
those out of the proceeds for a year or so to really put the program in shape 
it would make a material decrease in the budget request here. 

Mr. JANSEN. Of course, in reality from the dollars-and-cents standpoint it 
would make no material difference in the amount of money that would be left 
in the Treasury of the United States. As I understand it, you thought we might 
take the profit from the Pribilof seals and use it for enforcement and building 
up of physical improvements on the Pribilof Islands and what else? 

Mr. Day. The Alaska fishery program and also improvements on the mainland 
of Alaska. That might be going a little far afield. It would help to take it for 
the improvement of the Pribilofs alone. 

Mr. JeNsEeN. I think for this year we had better leave it pretty much as it is, 
I am inclined to think we had better do that and then sort of work out some 
system, if we think it feasible for next year. If we do this thing possibly too 
fast we might make a mistake that we could avoid if we took a little longer 
time on it. 


In Part I of the House Hearings on H. R. 3838, the Department of 
Interior Appropriation Bill, 1950, on pages 441 to 451 it is indicated 
that the budget estimate of $481,300 represented a decrease of $100,- 
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000 from a nonrecurring item in the 1949 appropriation for rehabili- 
tation of Pribilof Islands, and an increase of $10,900 for extension 
of sewer mains on St. George Island ($5,000) and reroofing of the 
byproducts plant on St. Paul Island ($5,900). At page 443, under 


the heading “Physical Improvements,” there appear the following 
statements: 


Mr. KrrwaN. Will the work proposed for the sewer system and the reroofing 
of the byproducts plant complete all planned improvements on the islands? 

Mr. JAMEs. No, sir, The Service has laid out an advance program of physical 
improvement for a period of 5 years with the intention of presenting it to the 
Congress piecemeal, on a yearly basis, taking the most urgent things first so 
that we do expect to be coming back to you later on with additional requests 
for further construction projects on the two islands. 

Inasmuch as the items mentioned above properly were considered 
as capital improvements and the cost thereof appropriated from the 
general fund of the Treasury, it is the opinion of this Office that the 
proposed expansion of the existing airfield at an estimated cost of 
$75,000 also would constitute a public improvement which, in view 
of section 3733, Revised Statutes, supra, requires specific approval 
by the Congress whether the cost be paid from the trust fund appro- 
priation account “14X8174” or from the general fund of the Treasury. 
With respect to the expenses of sales properly payable from the pro- 
ceeds of sales, your attention is invited to decision of February 27, 
1936, to the Secretary of Agriculture, 15 Comp. Gen. 748. 

Accordingly, in the absence of approval by the Congress, the cost 
of the proposed project may not be paid from the proceeds of the sale 
of fur-seal skins. 


CB-88556] 


Leasing of Motion Picture Film—Period of the Lease 


Acceptance of a distributor’s offer to lease a motion picture film depicting Food 
and Drug Administration activities for “the life of the print” at a rental no 
greater than the distributor would require in a lease for one year—the resulting 
contract being similar to a purchase—is not objectionable as being in violation 
of sections 3732 and 3679, Revised Statutes, prohibiting involvement of the 
Government in contracts beyond the availability of existing appropriations. 


Comptroller General Warren to the Federal Security Administrator, 
November 30, 1949: 


Reference is made to your letter of November 7, 1949, in which 
you state that RKO Radio Pictures, Inc., the distributor of the film 
“Fraud Fighters,” is unwilling to enter into a one-year lease at $30 
per print, with the option to renew at $20 for the second year, and 
$10 for the third year, for the reason that the basic minimum cost 
for each print has been set at {60 and a refusal by the Government 
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to renew such lease after a period of one year would result in a loss to 
the distributor of $30 per print. 

The matter was first considered by this Office in 29 Comp. Gen. 91, 
wherein it was held that a lease of such film for a period of three 
years would be contrary to sections 3732 and 3679, Revised Statutes, 
which, in effect, prohibit the involvement of the Government in any 
contract or obligation beyond the extent and availability of existing 
appropriations. 

As a counterproposal the distributor has offered to lease the films 
to the Food and Drug Administration for “the life of the print” at 
the same rate of $60 originally proposed for only three years. It is 
stated in your letter that such counterproposal is entirely satisfactory 
and will be accepted by your office unless it be held that the acceptance 
of such proposal also would involve the Government in a contract 
beyond the extent of existing appropriations. 

Since, as is indicated in your letter, the distributor is asking reim- 
bursement only for the initial cost of the print which would remain 
the same irrespective of the number of years the Government uses 
the film, there could be no objection if the film were leased for a period 
of one year at the rate of $60 per print. 

Since the plan outlined above would permit retention of the film 
for the life of the print at a cost no greater than if it were leased for 
a period of only one year, such lease clearly appears to be advanta- 
geous to the Government and inasmuch as such agreement is, in effect, 
similar to an outright purchase of such prints, you are advised that 
this Office will interpose no objection to the acceptance of the said 
proposal. 


(B-90114] 


Pay—Promotions—Saved Pay and Allowances Under Ca- 
reer Compensation Act of 1949 


Under the savings clause in section 515 (b) of the Career Compensation Act of 
1949, providing that for a limited time enlisted members of the uniformed services 
shall not suffer, by reason of the act, any reduction in the “total compensa- 
tion” to which they were entitled immediately prior to the effective date of the 
act, an enlisted man promoted to a higher grade after the effective date of the 
act, the pay and allowances of such grade being less than the “total compen- 
sation” received in the lower grade under prior law, may continue to be paid 
the “total compensation” received in the lower grade provided he continues to 
qualify therefor. 


Assistant Comptroller General Yates to Maj. G. R. Frank, U. S. 
Marine Corps, November 30, 1949: 


There has been received, by first endorsement of the Office of the 
Quartermaster General of the Marine Corps, your letter of October 
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17, 1949, requesting decision as to the basis on which you are to adjust 
the pay account of Corporal Ernest F. Pouilliard, U. S. Marine Corps, 
upon his promotion October 3, 1949, from private, first class, to 
corporal. 

It appears that on September 30, 1949, the enlisted man was serving 
as private, first class; that he was entitled to the pay of that grade, 
with over three years’ service, or $84 per month; and that he had in 
effect on that date a class A family allowance on behalf of his wife, 
to which the Government contributed $28 per month. ‘Thus, on 
September 30, 1949, the enlisted man’s “total compensation” was $112 
per month, consisting of $84 pay and $28 which represented the 
Government’s contribution to the family allowance. On October 1, 
1949, he was entitled under the Career Compensation Act of 1949, 
Public Law 351, approved October 12, 1949, to be placed in pay grade 
E-2, with over four years’ service, with basic pay at the rate of $97.50 
per month and, upon promotion to corporal October 3, he was en- 
titled to be placed in pay grade E-3, with over four years’ service, 
with basic pay under the new act at the rate of $110.25 per month, 
which is less than the “total compensation” that he was entitled to 
receive as a private, first class, on September 30, 1949, under the prior 
law. 

The savings provision in section 515 (b) of the Career Compen- 
sation Act of 1949, 63 Stat. 831, provides, in part, as follows: 


(b) Any member who, on the effective date of this Act, is serving in an 
enlistment contracted prior to the date of enactment of this Act, or any member 
whose enlistment terminated in the period between the date of enactment and 
the effective date of this Act, both dates inclusive, and who has entered into a 
new enlistment within one month of such termination shall not, prior to the 
expiration of the enlistment or reenlistment described above, or July 1, 1952, 
whichever is earlier, suffer any reduction by reason of this Act in the total 
compensation which he is entitled to receive under any provision of law in 
effect on the day immediately preceding the effective date of this Act: Provided, 
That for the purposes of this subsection, unless otherwise provided, the compu- 
tation of such total compensation shall not include travel and transportation 
allowances, per diem and station allowances, pay of court stenographers of 
the Army and Air Force, enlistment allowance, or reenlistment bonuses, and 
following that date which is the last day of the sixth calendar month following 
the month in which this Act is enacted, shall not include the contribution by 
the Government under the provisions of the Servicemen’s Dependents Allowance 
Act of 1942, as amended, to monthly family allowance (1) for a father or 
mother dependent for substantial support or (2) for a father or mother depend- 
ent for chief support when a monthly allowance is authorized for a wife or 
child of such member or (3) for a brother or sister dependent for chief or 
substantial support, but shall include other contributions by the Government 
under the Servicemen’s Dependents Allowance Act of 1942, as amended: /’ro- 
vided further, That, notwithstanding the provisions of the preceding proviso, 
in the case of any member who, on the effective date of this Act, is serving in 
an enlistment or reenlistment which was contracted prior to July 1, 1946, such 
member shall not, prior to the expiration of such enlistment or reenlistment or 
July 1, 1952, whichever is earlier, suffer any reduction by reason of this Act 
in the total compensation which he is entitled to receive under any provision 
of law in effect on the day immediately preceding the effective date of this Act, 
the computation of such total compensation, for the purpose of this proviso 
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only, not to include travel and transportation allowances, per diem and station 
allowances, pay of court stenographers of the Army and Air Force, enlistment 
allowance, or reenlistment bonuses, but shall include all contributions by the 
Government under the Servicemen’s Dependents Allowance Act of 1942, as 
amended: Provided further, That (1) the provisions of this subsection shall 
cease to apply to such member whenever he shall become entitled to receive total 
compensation under the provisions of this Act in excess of the amount of such 
total compensation to which he was entitled on the day preceding the effective 
date of this Act and (2) the provisions of this subsection shall cease to apply to 
any part of such total compensation upon the failure of such member or his 
dependent or dependents to qualify therefor or to be entitled thereto, * * 
[Italics supplied. ] 

It appears that doubt in the matter exists because of the possibility 
that, under the italicized provision, when a member is promoted to a 
higher grade he would fail to qualify for the pay of the grade in 
which serving at the time his saved pay was established and, hence, 
would lose his right to that part of the “total compensation” which 
represented his prior rate of pay, so that the remainder of his “total 
compensation” being less than the pay of his new grade as computed 
under the Career Compensation Act of 1949, he must thereafter be 
paid under the provisions of that act. The net effect of the proposi- 
tion advanced in the submission, premised on the supposition that 
upon a change in grade a member no longer qualifies for any part of 
his former grade, is that the italicized portion of the section, swpra, is 
thus tantamount to a provision which would require a cessation of the 
benefits upon change of status from a lower to a higher grade or rat- 
ing. After a careful study of the pertinent provisions of the statute, 
its legislative history, and the purpose sought to be accomplished, it 
must be concluded otherwise. By the savings provisions, the statute 
primarily sets up a measure of comparison of compensation, rather 
than grade, of each individual member between that in effect prior 
to October 1, 1949, and that in effect under the new law and, inasmuch 
as a promoted member is entitled to at least as much pay as previously 
received, no actual service is required in the grade or rating from which 
promoted for him to continue to qualify for that much pay as an 
element of his saved total compensation, That is, the savings pro- 
vision in the first part of subsection (b), supra, was intended to in- 
sure enlisted members of the uniformed services that for a limited 
period they would suffer no reduction, “by reason of this Act,” in the 
total compensation which they were entitled to receive on September 
30, 1949; however, under the italicized portion of the subsection, such 
savings provision ceases to apply to any part of such saved total com- 
pensation upon failure of the member or his dependent to qualify 
therefor. The latter provision was inserted in the said act to make it 
clear that a member would not be entitled to continue to receive the 
“total compensation”—including pay, foreign service pay, Govern- 
ment contributions to the family allowance, ete.—which he was en- 
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titled to receive on September 30, 1949, and which is saved to him for 
a limited period by the said act, unless he or his dependents continued 
to qualify for such pay, etc., after October 1, 1949. For example, if 
the dependent of an enlisted member who was receiving family allow- 
ance payments on September 30, 1949, fails to qualify for such allow- 
ance after October 1, 1949, by reason of death, or otherwise, the Gov- 
ernment’s contribution to the family allowance no longer may be 
included in the “total compensation” which is saved to the enlisted 
member under the said savings provision. I think it is clear, how- 
ever, that the italicized provision, swpra, was not intended to deprive 
a member of the uniformed services of the benefits of the savings 
provision upon his promotion to a higher grade if the pay and allow- 
ances of such higher grade under the new law are less than the “total 
compensation” which he was entitled to receive in his prior grade 
under the old law. It seems to have been realized that many enlisted 
members, especially those receiving the benefits of the Servicemen’s 
Dependents Allowance Act, would have to be promoted more than 
one grade before they would receive any advantage from the new 
rates of pay and allowances established by the Career Compensation 
Act of 1949, and to hold that a promoted member, who thereby other- 
wise qualifies for a higher rate of pay under the new act, no longer 
continues to qualify for the lesser amount of pay previously received 
under the old act would be contrary to the basic purpose of the savings 
provision. 

Accordingly, it is concluded that, under the said savings provision 
in section 515 (b), Corporal Pouilliard is entitled, to the extent other- 
wise authorized, to continue to receive the “total compensation” which 
he was entitled to receive on September 30, 1949, notwithstanding his 
promotion to a higher grade subsequent to that date. See the answer 
to the fifth question in decision of today, B-90270, 29 Comp. Gen. 241, 
to the Secretary of the Army. 

The question of the effect of the savings provisions, where a mem- 
ber has been reduced in grade or rating, is not presently before me, 
and, hence, that question is not here considered or decided. 


[B-90270] 


Pay and Allowances—Savings Provisions of the Career Com- 
pensation Act of 1949 i 


While, under the Career Compensation Act of 1949, increased allowances may 
not be paid to members of the uniformed services on or after October 1, 1949, for 
dependent parents unless the parent “actually resides” in the member’s household, 
the savings provision of section 515 (a) of the act prevents for a limited time 
any reduction “by reason of this Act” in the total compensation which a member 
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is entitled to receive under laws in effect on September 30, 1949, so that members 
otherwise continuing to qualify under prior law are entitled to receive for such 
limited time increased allowances for dependent parents, even though such par- 
ents do not reside in the member’s household. 


Enlisted members of the uniformed services who, on October 1, 1949, were serv- 
ing under enlistments or reenlistments which had been extended on or after July 
1, 1946, cannot be regarded as serving on October 1, 1949, “in an enlistment or 
reenlistment which was contracted prior to July 1, 1946,” so as to be entitled to 
the saved total compensation provided by section 515 (b) of the Career Com- 
pensation Act of 1949. 


The maximum “total compensation” saved to members of the uniformed serv- 
ices who, upon promotion in grade after October 1, 1949, become entitled to an 
increase in pay insufficient to effect a termination of their rights under the 
savings provisions of section 515 (b) of the Career Compensation Act of 1949, 
is the pay and allowances fixed by prior law for the grades which such members 
held on September 30, 1949, including the Government’s contribution to the 
family allowance, provided the qualifications therefor do not cease, and may not 
include any increase in pay appertaining to the promotions. 


While the Career Compensation Act of 1949 repealed the Servicemen’s Depend- 
ents Allowance Act, the provisions of section 107 of the latter act, as amended, 
under which the right of a member of the uniformed services to family allowances 
terminated at the end of the month during which qualification therefor ceased, 
were continued in effect by the 1949 act for such time as the member is entitled 
to the saved total compensation benefits of section 515 thereof, so that neither the 
Government’s nor the member’s contribution to the family allowance need be 
prorated when the right to saved total compensation terminates on an inter- 
mediate day of the month. 


An enlisted member of the uniformed services who is entitled to the saved com- 
pensation benefits of section 515 (b) of the Career Compensaiion Act of 1949 
may, after the effective date of the act, elect to terminate payment of the monthly 
family allowance to any class B or B-1 dependent, pursuant to the option con- 
tained in section 104 of the Servicemen’s Dependents Allowance Act of 1942, as 
amended, such section having been continued in effect by the 1949 act with 
respect to members entitled to saved “total compensation.” 


While section 515 (b) of the Career Compensation Act of 1949 saves certain 
members of the uniformed services from any reduction in the total compensation 
received under any provision of law in effect on September 30, 1949, it does not 
save to such members after October 1, 1949, a right to an increase in pay and 
allowances or other monetary benefits such as an increase in family allowances 
by reason of the acquisition of additional dependents, as authorized by prior 
law. 


The Servicemen’s Dependents Allowance Act of 1942, as amended, coincidently 
with its repeal on October 1, 1949, was continued in effect for a limited period 
by the Career Compensation Act of 1949 as to members of the uniformed services 
entitled to the saved total compensation benefits of section 515 (b) thereof, so 
that the Secretaries of the departments concerned may continue, after October 
1, 1949, but under the authority of section 112 of the 1942 act, as amended, 
to waive recovery of erroneous or excess payments of family allowances, provided 
such payments were made to dependents of members who remain within the 
purview of the total compensation savings provision. 


While the Government’s contribution to the family allowance of a member of 
the uniformed services is included in the “total compensation” saved to such 
member by section 515 (b) of the Career Compensation Act of 1949, such con- 
tribution is not a part of such member's pay so as to be subject to deductions for 
absence without leave, stoppages, or checkages; however, whether such con- 
tributions are a part of a member’s pay for income tax withholding purposes is 
a question for determination by the Bureau of Internal Revenue. 


Members of the uniformed services are not precluded from the benefits of the 
total compensation savings provisions of section 515 (b) of the Career Com- 
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pensation Act of 1949 merely because they were in a nonpay status on the day 
immediately preceding the effective date of the act, such provisions being intended 
to save members generally from reductions in the total compensation which they 
were entitled to receive “under any provision of law” in effect on that date. 


Members of the uniformed services in a flying pay status on September 30, 1949, 
may include flying pay as an item of “total compensation” saved under the 
savings provisions of section 515 (b) of the Career Compensation Act of 1949, 
for the period specified therein, provided they continue to qualify for such flying 
pay under applicable regulations, including those with respect to making up 
flight requirements, etc., in effect on September 30, 1949. 


Assistant Comptroller General Yates to the Secretary of the Army, 
November 30, 1949: 


There have been considered your identical letters of October 27 and 
31, 1949, requesting decision on a number of questions which have 
arisen in connection with the administration of the savings provisions 
contained in section 515 of the Career Compensation Act of 1949, 
Public Law 351, approved October 12, 1949. The questions will be 
considered in the order stated. 

Your first question is as follows: 


1. Is a member of the uniformed services, who was entitled to receive on 30 
September 1949, increased allowances on account of a father or mother (or 
both) dependent upon such member for chief support, but not actually residing 
in the household of said member, entitled to have such allowances saved to him 
(or her) under the provisions of Section 515 (a) of the above cited act? 

In connection with the foregoing question, your attention is invited to the 
provisions of Section 102 (g) of the act cited supra, defining a father or mother 
as a dependent when “in fact dependent upon such meniber for over half of his 
or her support, and actually resides in the household of said member,” and to 
the language of Section (2) of the first proviso of Section 515 (a), setting 
forth that the provisions of such subsection “shall cease to apply to any part 
of such total compensation upon the failure of such member to qualify therefor.” 


Section 515 (a) of the said act of October 12, 1949, 63 Stat. 802, 831, 
provides as follows: 


No member serving on active duty on the effective date of this Act shall, prior 
to July 1, 1952, and while serving on continuous active duty, including for the 
purpose of such continuous active-duty service in a reenlistment entered into 
within three months from the date of last discharge, suffer any reduction by 
reason of this Act in the total compensation which he is entitled to receive under 
any provision of law in effect on the day immediately preceding such effective 
date: Provided, That (1) the provisions of this subsection shall cease to apply 
to such member whenever he shall become entitled to receive total compensation 
in excess of the amount to which he was entitled on the day preceding such 
effective date; and (2) the provisions of this subsection shall cease to apply to 
any part of such total compensation upon the failure of such member to qualify 
therefor; Provided further, That for the purposes of this subsection the compu- 
tation of such total compensation shall not include contributions by the Govern- 
ment under the Servicemen’s Dependents Allowance Act of 1942, as amended, 
travel and transportation allowances, per diem and station allowances, pay of 
court stenographers of the Army and Air Force, enlistment allowance, or 
reenlistment bonuses. 


Prior to the enactment of the Career Compensation Act of 1949, a 


dependent was defined, for rental and subsistence allowance purposes, 
as including the father or mother of an officer if he or she was in fact 
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dependent on such officer for his or her chief support ; however, section 
102 (g) of the said act, 63 Stat. 804, now defines a dependent as 
including the father or mother of a member of the uniformed services, 
provided he or she is in fact dependent on such member for over half 
of his or her chief support “and actually resides in the household of 
said member.” Hence, if a dependent parent does not actually reside 
in the household of such member, increased allowances may not be paid 
on account of such dependent on or after October 1, 1949, unless such 
allowances are saved to such member under the savings provision of 
section 515 (a) of the said act. The first part of the savings provision 
in the said section 515 (a) is designed to prevent any reduction “by 
reason of this Act” in the total compensation which a member is en- 
titled to receive under the law in effect on September 30, 1949. The 
first part of the first proviso in the said section 515 (a) provides that 
the savings provision shall “cease” to apply whenever a member 
becomes entitled to receive total compensation in excess of that which 
he was entitled to receive under the law in effect on the day preceding 
the effective date of the act; and, under the second part of such 
proviso, the savings provision “ceases” to apply to any part of such 
total compensation “upon the failure of such member to qualify 
therefor.” Is a member who is entitled to saved “total compensation” 
under section 515 (a), swpra, required to qualify under the new law, 
or may he continue to qualify under the old law? It seems reasonably 
clear that the latter part of the first proviso in section 515 (a) does 
not contemplate that a member otherwise entitled to saved “total com- 
pensation” will be required to qualify for increased allowances on 
account of a dependent parent under the provisions of the new law. 
To require a member receiving saved “total compensation” to qualify 
for increased allowances under the provisions of the new law on and 
after October 1, 1949, would preclude all members whose parent or 
parents do not actually reside in the household of such members from 
receiving the increased allowances after that date; and it would seem 
that, if the elimination of such increased allowances actually reduced 
the member’s “total compensation” below that to which he was entitled 
on September 30, 1949, he would suffer a reduction in compensation 
“by reason of this Act.” It was just such reductions in “total com- 
pensation” that the savings provision in section 515 (a) was intended 
to prevent. Hence, those members who were entitled to receive such 
increased allowances on September 30, 1949, under the provisions of 
the prior law (which law was continued in effect by section 520 of the 
said act, 63 Stat. 834, for so long as any rights are saved under the 
various savings provisions of the said act) are entitled, under the 
said saving provisions, if otherwise entitled to saved pay and allow- 
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ances, to continue to receive such increased allowances on account of 
dependents until July 1, 1952, or as otherwise provided therein, so 
long as the parents remain dependent on them for chief support and 
such members otherwise continue, without interruption, to qualify 
under the provisions of the prior statute for such allowances, together 
with other saved pay and allowances, even though the parents do not 
actually reside in their households. This question is answered in the 
affirmative. 


Your second, third, and fourth questions are set forth in para- 
graphs 2, 3, and 4 of your letter, as follows: 


2. Pursuant to the second proviso of Section 515 (b), is an enlisted member of 
the armed services who extended his enlistment after 1 July 1946 and prior to the 
date of enactment of the Career Compensation Act of 1949, entitled to the bene- 
fits of the savings provisions thereof for period of extension of enlistment? 

If your decision is in the affirmative, is an enlisted member of the armed 
services whose enlistment expires between the date of enactment and the effective 
date of this act, both dates inclusive, and who extends his enlistment, entitled 
to the benefits of the savings provisions of Section 515 (b) for the period of 
extension of enlistment? 

3. Pursuant to the second proviso of Section 515 (b), is an enlisted member of 
the armed services who extends his enlistment after the day following the effec- 
tive date of the Career Compensation Act of 1949, but not later than 1 July 1952, 
entitled to the benefits of the savings provisions thereof for the period of exten- 
sion of enlistment, or for the period of extension of enlistment up to 1 July 1952 
where the extension of enlistment made prior to 1 July 1952 runs beyond 1 July 
1952? 

4. In connection with the questions presented in paragraphs 2 and 3, your 
attention is invited to decision of the Comptroller General, B-57734 dated 5 
August 1946, as published in 26 Comp. Gen. 83. Information is additionally 
furnished that there was available to Army and Air Force personnel prior to 1 
July 1946, a maximum enlistment period of three years, whereas in 1947, there 
were authorized enlistments up to six or for indefinite periods in years. On the 
other hand, it is understood by the Department of the Army that the Navy and 
perhaps other uniformed services offered enlistments prior to 1 July 1946 for 
terms up to six years. 


The second proviso of section 515 (b) of the Career Compensation 
Act of 1949, 63 Stat. 831, is as follows: 


* * * Provided further, That, notwithstanding the provisions of the preced- 
ing proviso, in the case of any member who, on the effective date of this Act, is 
serving in an enlistment or reenlistment which was contracted prior to July 1, 
1946, such member shall not, prior to the expiration of such enlistment or rein- 
listment or July 1, 1952, whichever is earlier, suffer any reduction by reason of 
this Act in the total compensation which he is entitled to receive under any pro- 
vision of law in effect on the day immediately preceding the effective date of this 
Act, the computation of such total compensation, for the purpose of this proviso 
only, not to include travel and transportation allowances, per diem and station 
allowances, pay of court stenographers of the Army and Air Force, enlistment 
aliowance, or reenlistment bonuses, but shall include all contributions by the 
Government under the Servicemen’s Dependents Allowance Act of 1942, as 
amended * * *. 


The benefits of the said proviso are applicable only to members 
who, on October 1, 1949, are “serving in an enlistment or reenlist- 
ment which was contracted prior to July 1, 1946”; hence, it is not 
readily apparent how an Army enlisted man might be regarded on 
October 1, 1949, as serving in an enlistment or reenlistment which 
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was contracted prior to July 1, 1946. Under the enlistment allowance 
statute in effect immediately prior to July 1, 1946 (section 3 (a) of the 
Armed Forces Voluntary Recruitment Act of 1945, 59 Stat. 538), 
the Secretary of the Army was authorized to accept enlistments or 
reenlistments in the Regular Army for periods of eighteen months, 
two years, or three years. Section 9 (a) of the same act, 59 Stat. 
541, which amended section 101 of the Servicemen’s Dependents Allow- 
ance Act of 1942, as amended, provided that the dependent or depend- 
ents of any enlisted man of the Regular Army, etc., shall be entitled 
to receive a monthly family allowance for any period the enlisted man 
is in the active military service on or after June 1, 1942, during, inter 
dia, “a period of enlistment or reenlistment contracted by such en- 
listed man prior to July 1, 1946.” 

In decision of August 5, 1946, 26 Comp. Gen. 83, there was con- 
sidered the question as to whether an Army enlisted man who, prior to 
July 1, 1946, enlisted in the Regular Army for one year, eighteen 
months, or two years may have his current enlistment contract ex- 
tended to a three-year enlistment contract so as to entitle his de- 
pendents to continue to receive the benefits of the said Servicemen’s 
Dependents Allowance Act. In that decision it was stated that it 
did not appear that there was contemplated an extension of an enlist- 
ment such as is authorized for naval personnel by the act of August 
22, 1912, 37 Stat. 331, but rather an amendment to the enlistment 
contract voluntarily entered into by the enlisted man to change the 
term of service under such enlistment from a shorter period “to the 
maximum period of three years authorized by the statute, the time 
served in the original enlistment to be credited on the amended enlist- 
ment.” And, it was pointed out in that decision that such action 
would not operate to give the enlisted man any greater benefits than 
those contemplated by the Servicemen’s Dependents Allowance Act. 
Any enlistment in the Army entered into prior to July 1, 1946, or any 
extension of enlistment, as discussed in the said decision, would have 
expired on or prior to June 30, 1949. It is noted that the act of 
June 28, 1947, 61 Stat. 191, 10 U. S. C. 628, authorizes the Secretary 
of War, effective July 1, 1947, to accept original enlistments in the 
Regular Army for periods of two, three, four, five, or six years and 
to accept reenlistments for periods of three, four, five, or six years, 
and also provides that persons of the first three grades may be reen- 
listed for unspecified periods of time on a career basis. It is not under- 
stood, however, how an Army enlisted man who enlisted or reenlisted 
under that act, which was not effective until July 1, 1947, may be 
considered as “serving in an enlistment or reenlistment which was 
contracted prior to July 1, 1946,” within the meaning of the second 
proviso in the said section 515 (b). The 1947 act may not be viewed 
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as authorizing Army enlisted men, who enlisted prior to July 1, 1946, 
thereafter to extend their enlistments for periods up to six years, or 
for an indefinite period, so as to be entitled to the benefits of the 
said second proviso for the period of such enlistments, as extended, 
or July 1, 1952, whichever is earlier. Moreover, it may be pointed 
out that, with respect to extensions of enlistments in the naval service, 
while statutes in effect prior to July 1, 1946, permitted enlistments 
for a maximum period of six years (34 U. S. C. 181), it is not per- 
ceived how an extension of such an enlistment on or after July 1, 
1946, would confer any right under the savings provision of the quoted 
second proviso of subsection (b). Such an extension would, in effect, 
constitute a discharge and reenlistment, for pay purposes, in view 
of the provisions of the act of August 22, 1912, 37 Stat. 331, 34 U.S.C. 
184, which provides, inter alia, that enlisted men who extend the 
term of enlistment as authorized therein shall be entitled to receive 
the same pay and allowances “in all respects as though regularly 
discharged and reenlisted immediately upon expiration of their term 
of enlistment.” Hence, such an extension of enlistment on or after 
July 1, 1946, would not constitute “an enlistment or reenlistment 
which was contracted prior to July 1, 1946,” within the meaning of 
the said second proviso. 


Accordingly, all three of these questions are answered in the nega- 
tive. 


Your fifth question is as follows: 


5. If a member of the uniformed services receives a promotion in grade which 
is insufficient to effect a termination of the savings provisions of Section 515(b), 
is such a member entitled to receive the pay of such higher grade at the rate 
prescribed in the Pay Readjustment Act of 1942, as amended, without diminution 
of the Government’s contribution to family allowances which are being continued 
under such Section, or is such member to receive the pay of the grade held on 30 
September 1949 so long as entitled to saved pay, including the continuation of the 
Government’s contribution to family allowance and payment thereof to such 
member's dependents? This question is premised on the assumption that the 
enlisted member, so long as the savings provisions of said Section 515(b) are 
applicable to such member, will continue to receive pay computed under the Pay 
Readjustment Act of 1942, as amended. 

Under the savings provision in subsection (b) of section 515, a 
member otherwise within the purview of the said subsection is not to 
suffer any reduction “by reason of this Act” in the total compensation 
which he was entitled to receive under any provision of law in effect 
on September 30, 1949. The third proviso in the said subsection (b) 
provides that the provisions of the subsection shall cease to ap- 
ply to such member whenever he shall become entitled to receive total 
compensation “under the provisions of this Act” in excess of the 
amount of such total compensation to which he was entitled on the date 
preceding the effective date of this act. Such provision contemplates 


that the comparison for saved pay and allowance purposes is to 
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be made on the basis of the pay and allowances of the grade or rank 
to which such member was entitled on September 30, 1949, under laws 
in effect on that date, except to the extent that such pay and allowances 
thereafter may be reduced by failure of a member to qualify or to be 
entitled thereto. The assumption contained in the last sentence of the 
quoted paragraph 5 as to the effect of the savings provision of said sec- 
tion 515(b),is correct. Such provision and similar provisions in prior 
statutes, except as otherwise specifically provided, have never been 
construed as authorizing the payment of more than the total amount 
of the combined items entering into the saved compensation when they 
exceeded the combined items entering into the lesser compensation 
payable under the new statute. To authorize part payment under each 
statute, in order to secure a greater amount than is saved, would in 
effect change the character of the savings provision to a combination 
of the old and new statutes in the computation of the “saved” compen- 
sation and neither the wording nor the implication of the said savings 
provision manifests such a purpose or intent. The maximum saved 
total compensation of the member referred to in paragraph 5 would 
consist of the pay and allowances to which he was entitled on Septem- 
ber 30, 1949, plus the Government’s contribution to the family allow- 
ance and, hence, could not include any increase of pay appertaining to 
a promotion subsequent to that date. Such promoted member, there- 


fore, would continue to receive the pay of the grade held on September 
30, 1949, together with the benefit of the Government’s contribution to 
his dependents, so long as he and they otherwise remained entitled 
thereto. See 29 Comp. Gen. 238. 

Your sixth question is as follows: 


6. Under the language of Section 515, the savings provisions thereof cease to 
apply to a member “whenever he shall become entitled to receive total compen- 
sation under the provisions of this act in excess of the amount of such total com- 
pensation to which he was entitled on the day preceding the effective date of this 
act.” With reference to such quoted language, if an enlisted member is promoted 
to a grade, at an intermediate date in a calendar month, which operates to 
terminate his right to further saved pay as expressed in the above quoted pro- 
vision, will the payment of family allowance cease at the end of that month or the 
prior month or must the family allowance payment be prorated for the month 
in which promoted? If proration of family allowance, payment is required, 
must the deduction made from the pay of the enlisted person be prorated? 


Under the said savings provisions and subject to the limitations con- 
tained therein, an enlisted member is entitled to continue to receive the 
“total compensation” which he was entitled to receive on September 
30, 1949, under any provision of law then in effect, so long as he other- 
wise qualifies therefor, until such time as he becomes entitled to receive 
total compensation under the new law in excess of the amount to which 
he was entitled on September 30, 1949. While the Servicemen’s De- 
pendents Allowance Act was repealed by section 531(d) of the act of 
October 12, 1949, 63 Stat. 841, the provisions thereof were continued in 
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full force and effect by section 520 of the act as to any member for such 
time as he may be entitled to the saved compensation benefits of the 
act. Under the provisions of section 107 of the said Servicemen’s De- 
pendents Allowance Act of 1942, 56 Stat. 383, as amended, 37 U.S. C. 
207, a right to family allowance terminates at the end of the month in 
which a change in status of the enlisted: man or a dependent occurs. 
Hence, in answer to the specific question presented, it is concluded that 
neither the payment of family allowance nor the required deductions 
from the member’s pay need be prorated for a fractional part of the 
month in which the member’s right to saved pay terminates but, if 
otherwise proper, payment thereof and deduction therefor should be 
made for the whole of such month. Cf. 23 Comp. Gen. 1. 

Your seventh question is as follows: 

7. Under the Servicemen’s Dependents Allowance Act of 1942, as amended, 
an enlisted member may, at such member's option, discontinue to receive the 
benefits provided in such act with respect to dependents of Class B or B-1 
(fathers or mothers; sisters and brothers, dependent for substantial or chief 
support). With respect to such provision, may an enlisted member exercise 
such election after 1 October 1949 to discontinue to receive the benefits of said 


Servicemen’s Dependents Allowance Act of 1942, as amended, on account of 
Class B or B-1 dependents? 


As indicated in the answer to the preceding question the provisions 
of the Servicemen’s Dependents Allowance Act were continued in 
effect for a limited period for enlisted men entitled to saved compensa- 


tion. Under section 104 of the said act, 56 Stat. 381, as amended, 37 
U. S. C. 204, so continued in effect, the payment of monthly family 
allowance to any class B or B-1 dependent or dependents may be 
terminated upon receipt by the department concerned of a written re- 
quest by an enlisted man that such allowance be terminated. No pro- 
vision has been found in the Career Compensation Act of October 12, 
1949, which may be regarded as affecting a member’s right to terminate 
payment of the monthly family allowance to any class B or B-1 de- 
pendent on or after October 1, 1949. On the contrary, the third 
proviso in subsection (b) of section 515 of the act of October 12, 1949, 
provides that the savings provisions of the said section shall cease 
to apply to any part of such total compensation “upon failure of 
such member or his dependent or dependents to qualify therefor or 
to be entitled thereto.” When the right of a class B or class B-1 de- 
pendent to receive the family allowance is terminated by reason of 
the voluntary action of the enlisted member, or otherwise, the savings 
provisions of the said section 515 (b) cease to apply to that part of 
the total compensation representing the Government’s contribution to 
family allowance to such dependent. 
Your eighth question is as follows: 


8. With respect to enlisted members who, from 1 October 1949 are entitled 
to the savings provisions of Section 515 (b), Career Compensation Act of 1949, 
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are they entitled to have added to the sum saved to them, any amount on 
account of additional dependents acquired on and after 1 October 1949, and 
within the limiting periods stated in said Section 515 (b)? This question is 
predicated on the assumption that by Section 520 of the Career Compensation 
Act of 1949, the Servicemen’s Dependents Allowance Act of 1942, as amended, 
has been continued in effect for the period of entitlement set forth in Section 
515 (b) and that said enlisted members are still eligible to the full benefits of 
said Servicemen’s Dependents Allowance Act of 1942, as amended, for such 
stated periods of time. 

If your answer is in the affirmative, may such additional family allowance 
benefits be included thereafter in computing “total compensation” saved under 
Section 515 (b)? 


The savings provision in subsection (b) of section 515, as the title 
to the said section 515 indicates, is a provision to “retain present com- 
pensation”; it merely saves a member from any “reduction” in the 
total compensation which he was entitled to receive under any pro- 
vision of law in effect on September 30, 1949; it does not save a mem- 
ber a right to receive an increase after October 1, 1949, in the pay and 
allowances, or other monetary benefits, to which he would have been 
entitled under the law in effect on September 30, 1949. Accordingly, 
the first part of this question is answered in the negative and no 
answer to the second part of the question is required. 

Your ninth question is as follows: 

9. If the Servicemen’s Dependents Allowance Act of 1942, as amended, is 
continued in effect as to such members and for such periods as are covered 
nnder Section 515 (b) of the Career Compensation Act of 1949, does such con- 
tinuation carry with it the authority of the services concerned to exercise waiver 
of recovery action with respect to overpayments that may have been made to 
dependents of such members? 

Section 515 (c) of the Career Compensation Act of 1949, 63 Stat. 
832, provides as follows: 

Notwithstanding any other provision of law, the provisions of the Servicemen’s 
Dependents Allowance Act of 1942, as amended, shall, on the date of enactment 


of this Act, become inoperative for the dependent or dependents of all members 
other than those prescribed in subsection (b) of this section. 


Section 520 of the said act, 63 Stat. 834, provides as follows: 


Any provision of law which, on the date of enactment of this Act, entitles any 
person to be retired, to receive pay, retired pay, retirement pay, or retainer 
pay, or other monetary benefit, and which is directly repealed, impliedly re- 
pealed, or amended by the provisions of this Act, shall, if the entitlement of 
such person to such retirement, pay, retired pay, retirement pay, retainer pay, 
or other monetary benefit is saved by the provisions of this Act, be continued in 
full force and effect for such entitlement and for such a time as such entitle- 
ment may exist. 


Section 531 (d) of the said act, 63 Stat. 841, expressly repealed the 
Servicemen’s Dependents Allowance Act of 1942, as amended, effec- 
tive October 1, 1949. See section 533 (a), 63 Stat. 841. 

It will be noted that the Servicemen’s Dependents Allowance Act 
of 1942, as amended, was expressly repealed, but the provisions 
thereof were continued in full force and effect as to members who are 
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entitled to saved “total compensation” under subsection (b) of section 
515 for such time as entitlement thereto may exist. It is to be under- 
stood that what is said hereinafter, unless otherwise indicated, has 
reference solely to members and their dependents who are entitled to 
continue to receive family allowance payments by reason fo the sav- 
ings provision in section 515 (b) of the Career Compensation Act of 
1949. 

Section 112 of the Servicemen’s Dependents Allowance Act of 1942, 
56 Stat. 384, as amended, 37 U.S. C. 212, vests in the Secretaries of the 
lepartments concerned the authority, in the administration of the act, 
to make various determinations of fact, including the fact of depend- 
ency, and to waive recovery of certain overpayments and erroneous 
payments. Inasmuch as enlisted members and their dependents who 
are otherwise eligible for family allowance must continue to qualify 
for such allowances after September 30, 1949, there would seem to be 
little doubt that the Secretaries retain the right to make the necessary 
determinations and to waive recovery of overpayments or erroneous 
payments for periods on and after October 1, 1949, in such cases so 
long as a right to family allowances continues to exist. Furthermore, 
in such cases it would appear that the Secretaries also retain the right 
to waive recovery of overpayments or erroneous payments which 
occurred prior to October 1, 1949, notwithstanding the fact that the 
Servicemen’s Dependents Allowance Act was repealed effective Octo- 
ber 1,1949. In that connection, it is to be noted that its provisions were 
continued in effect for members entitled to the benefits of the savings 
provision in section 515 (b) of the Career Compensation Act and, 
consequently, there would appear for application the rule of statutory 
construction that where a statute is repealed and all, or some, of its 
provisions are at the same time reenacted, the reenactment is considered 
av reaffirmance of the old law and a neutralization of the repeal, so that 
the provisions of the repealed act which are thus reenacted and con- 
tinue in force without interruption, and all rights and liabilities in- 
curred thereunder, are preserved and may be enforced and pending 
proceedings not fully consummated do not fall with the repeal of laws 
under which they are begun. See 50 Am. Jur. Statutes, section 533. 
Applying such rule to the instant case, it appears that the Secretaries 
retain authority to waive recovery of overpayments and erroneous pay- 
ments made prior to October 1, 1949. However, as hereinbefore indi- 
cated, the foregoing rule is only applicable to cases where dependents 
are receiving family allowances by reason of the savings provision in 
section 515 (b) of the Career Compensation Act of 1949. But when 
in any case the said savings provisions cease to apply, the rule is other- 
wise. The Career Compensation Act expressly repealed the Service- 
men’s Dependents Allowance Act, except as to personnel entitled to the 
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savings provision of section 515 (b), and where savings clauses refer 
to a specific matter, it is usually taken as an indication of a legislative 
intent to save nothing else from the repeal. Hanes v. Wadey, 41 N. W. 
222, And, it is a rule of almost universal application that, where a 
right is created solely by a statute, and is dependent on the statute 
alone and such right is still inchoate, the repeal of the statute destroys 
the remedy unless the repealing statute contains a savings clause. 
Nata State Hospital v. Flaherty, 66 Pac. 332. Also, see 7odd v. 
Landry, 12 Am. Dec. 479, holding that repeal of a statute giving a 
court jurisdiction deprives it of the right to pronounce judgment in 
a proceeding previously pending; and Grant v. Grant, 32 Am. Rep. 
506, to the effect that a statute repealing all divorce laws of a State 
ousts the court of jurisdiction in pending divorce actions. See, also, 
Missouri Pacific Railroad Company v. United States, 16 F. Supp. 752, 
holding that, where a statute expires by its own limitations, the effect 
on pending transactions is the same as if the statutes were re- 
pealed at that time, and, in the absence of a savings clause, all suits 
must stop where expiration of the statute found them. In view of the 
foregoing, it must be concluded that the authority vested in the Secre- 
taries to waive recovery of overpayments and erroneous payments of 
family allowances under section 112 of the Servicemen’s Dependents 
Allowance Act of 1942, 56 Stat. 384, as amended, terminated on the 
date of repeal of the said act, except to the extent saved by the savings 
provision in sections 515 (c) and 520 of the Career Compensation Act 
of 1949. Hence, if a member is not entitled to the benefits of the said 
savings provision, the Secretary is not authorized to waive recovery of 
overpayments or erroneous payments of family allowances which oc- 
curred either prior or subsequent to such repeal of the Servicemen’s 
Dependents ‘Allowance Act of 1942, as amended. 

Your tenth question is as follows: 

10. If the contribution by the Government under the provisions of the Service- 
men’s Dependents Allowance Act of 1942, as amended, is saved under Section 
515 (b) of the Career Compensation Act of 1949, is such contribution legally 
considered as a part of the member’s pay? In this connection, computations on 
pay accounts having periods of absence without leave, stoppages, or checkages, 
and amounts withheld for income tax purposes will be affected. 

Prior to the Career Compensation Act of 1949, the Government’s con- 
tribution to the family allowance was not considered a part of an en- 
listed man’s pay; such allowance consisted of two parts (1) a “con- 
tribution” by the Government, and (2) a deduction or charge against 
the enlisted man’s pay. The family allowance was payable directly to 
the dependent or dependents and, in the case of class A dependents, it 
was payable upon application therefor by such dependent or depend- 
evts. While the Government’s contribution to the family allowance is 
directed to be included, in certain instances, in the “computation” of 
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“total compensation” in fixing the benefits which are to be saved to a 
member of the uniformed services on and after October 1, 1949, under 
the savings provisions of section 515 (b) of the Career Compensation 
Act, there appears no basis to regard such contribution as a part of 
a member’s pay which is subject to deduction on account of periods 
of absence without leave, stoppages, or checkages. No change appears 
to have been made in the character of the family allowance; it con- 
tinues to be payable directly to the dependents, and if a member or his 
dependents fails to qualify or to be entitled to such allowance, the 
savings provision in section 515 (b) ceases to apply, and the Govern- 
ment’s contribution to the family allowance no longer may be included 
in the saved “total compensation.” Hence, it is concluded that the 
Government’s contribution to the family allowance should not be con- 
sidered a part of an enlisted member’s pay for the purposes enumerated 
in this question, except that any question as to whether such contribu- 
tion to the family allowance should be considered a part of the enlisted 
member’s pay in connection with amounts to be withheld for income 
tax purposes would appear to be a matter for consideration by the 
Bureau of Internal Revenue. 

The eleventh question is as follows: 

11. If a member is in a non-pay status on the day immediately preceding the 
effective date of the Career Compensation Act of 1949, is such member entitled 
to saved pay under Section 515 if the total compensation to which he should have 
been entitled on the day prior to the effective date of the Career Compensation 
Act of 1949 exceeds the total compensation to which he is entitled under the 
Career Compensation Act of 1949? 

The primary purpose of the savings provisions in section 515 of the 
Career Compensation Act of 1949, is to save any member serving on 
active duty on the effective date of the act, October 1, 1949, from any 
reduction in the “total compensation” which he was “entitled to receive 
under any provision of law in effect on the day immediately preceding 
such effective date.” The statute does not say the total compensation 
he was entitled to receive for that preceding day but, more broadly, 
the total compensation he was entitled to receive “under any provi- 
sion of law in effect” on that day. There appears no substantial reason 
to believe that the Congress intended by such language to forfeit such 
right or to deprive a member of the benefits of such savings provisions 
during a period which might extend as late as July 1, 1952, or almost 
three years, merely because he happened to be in a nonpay status on 
that particular day, September 30, 1949, by reason, for example, of 
authorized leave without pay, absence over leave, excess leave, ete., 
where he was otherwise in a status generally entitling him, under laws 
in effect on that day, to total compensation sufficient to bring him 
within such savings provisions. On such basis, the question is 
answered in the affirmative. 
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The twelfth question is as follows: 


12. If a member of the uniformed services is under competent orders to par- 
ticipate regularly and frequently in aerial flights, is he entitled to save his flying 
pay under the provisions of Section 515 in the following cases, assuming that his 
total compensation including flying pay under laws in existence prior to the effec- 
tive date of the Career Compensation Act of 1949 exceeds the total compensation 
to which he is entitled under the Career Compensation Act of 1949? 

a. Flight requirements met through 31 August 1949. September—flight re- 


quirements not met. October—flight requirements for September and October 
were met. 


b. September—flight requirements not met. October—flight requirements met 
for October only. November—flight requirements met for September and 
November. 

If flight pay can be saved under b, will the flight pay credited as of 31 October 
1949 be based upon laws in effect prior to the effective date of the Career Compen- 
oe Act of 1949 or under the provisions of the Career Compensation Act of 

Section 204 (a) and (b) of the Career Compensation Act, 63 Stat. 
809, 810, fixes incentive pay for hazardous duty (which includes duty 
as a crew member or noncrew member involving frequent and regular 
participation in aerial flights) at monthly rates ranging from $100 per 
month for officers in pay grade O-1 to $210 per month for officers in 
pay grade O-6, and at the rate of $150 per month for officers in pay 
grade O-8, instead of 50 per centum of their pay as previously author- 
ized by section 18 of the Pay Readjustment Act of 1942, 56 Stat. 368. 
as amended. 

Under the savings provision in section 515 no member is to suffer any 
reduction in the “total compensation” which he is entitled to receive 
under any provision of law in effect on September 30, 1949. Hence, if 
a member in a flying pay status on September 30, 1949, is entitled to 
less “total compensation”—including flying pay—under the provisions 
of the new act than that to which he was entitled on September 30, 
1949, he would continue to be entitled to receive total compensation, 
including flying pay, under the provisions of the Pay Readjustment 
Act of 1942, as amended, for the period prescribed in section 515, or 
until he becomes entitled to receive total compensation under the new 
act in excess of that to which he was entitled under the law in effect on 
September 30, 1949. However, the said savings provision ceases to 
apply to any part of such total compensation “upon failure of such 
member to qualify therefor,” and it would appear that a member who 
is entitled to flying pay under the provisions of section 18 of the Pay 
Readjustment Act of 1942, as amended, as an item of saved “total 
compensation” must “qualify” for such flying pay under the provisions 
of the executive regulations issued pursuant to the Pay Readjustment 
Act of 1942, that is, Executive Order 9195, July 7, 1942, as amended. 
Consequently, the regulations heretofore applicable with respect to 
making up flight requirements, etc., would continue to apply during 
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the period such member continued to be entitled to receive saved total 
compensation under section 515 of the Career Compensation Act. 

In example (a) referred to in your letter, flight requirements were 
not met for September and, hence, the member actually was not in 
receipt of flying pay on September 30, 1949, but he was “entitled to 
receive” flying pay for September under the provisions of the law and 
regulations in effect on September 30, 1949, by making up the flight 
requirements the following month. See 23 Comp. Gen. 948, and cases 
therein cited. In example (b), the flight requirements were likewise 
made up within the period prescribed in Executive Order 9195, as 
umended, and, hence, the member would be entitled, in both cases, to 
include flying pay in the computation of his saved “total compensa- 
tion” on the basis of the law and regulations in effect prior to Septem- 
ber 30, 1949. 


CB-90864] 


Travel and Transportation Expenses—Decentralized Em- 
ployees Returning for Purposes of Retirement 

The return to Washington of an employee of a decentralized agency as an inci- 
dent to or for the purpose of his retirement cannot be regarded as a transfer for 
permanent duty in the interests of the Government, so as to permit payment of 
the costs of his travel and the expenses of transporting his dependents and house- 


hold effects under the general authority contained in section 1 of the administra- 
tive expense statute of August 2, 1946. 


Comptroller General Warren to the Secretary of the Treasury, No- 
vember 30, 1949: 


Reference is made to your letter of November 22, 1949, raising ques- 
tion as to the legality of expending appropriated funds for the purpose 
of transporting certain employees of the Bureau of the Public Debt, 
their dependents, and household effects, from Chicago, Illinois, to 
Washington, D. C., upon their retirement from the service. 

It is stated that the employees involved were transferred to Chicago 
with the Bureau in 1942, when a major portion of its functions was 
moved from Washington to Chicago under the President’s decentral- 
ization program; that it was generally understood at the time, both 
by your Department and the employees concerned, that the functions 
so transferred would be returned to Washington shortly after the war 
was over, and that such understanding doubtless influenced the deci- 
sion of many employees to make the transfer. It is stated also that, 
since the transferred functions have not been returned, and since such 
return is not planned in the near future, some of these employees 
who now contemplate retiring from the service feel that the Govern- 
ment should bear the costs of returning them to Washington after 
their retirement, or immediately prior thereto. 


899191"—50——-17 
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Under the circumstances, and because of the general equities in- 
volved, it is stated to be the desire of your Department to pay these 
costs from the appropriation “2000560 Administering the Public Debt, 
1950.” However, because of doubt as to the legal authority for such 
action, you request a decision on the following specific questions : 

1. May the appropriation “Administering the Public Debt’ be charged with 
the cost of returning employees transferred to Chicago early in 1942 with decen- 
tralized savings bond functions, their dependents, and household goods, to Wash- 
ington, D. C., when such employees retire from service? 

2, If your answer to the above question is in the affirmative, may the employee 
move himself, dependents, and household goods (a) before the effective date of 
retirement, (b) after the effective date of retirement, and (c) either before or 
after the effective date of retirement? 

3. If the employee is entitled to move himself, dependents, and household 
goods after the effective date of retirement, within what period of time should 
he be required to move (a) himself, (b) dependents, and (c) household goods? 

The only general authority of law under which the Government 
may pay the expenses incident to the transportation of a civilian em- 
ployee, his dependents, and household effects, within the continental 
United States is contained in section 1 of the act of August 2, 1946 
(Public Law 600), 60 Stat. 806. That section provides that such 
expenses may be paid where an employee, in the interest of the United 
States, is transferred from one official station to another, including 
transfer from one department to another, for permanent duty. It 
also provides that such expenses shall not be allowed “where the trans- 
fer is made primarily for the convenience or benefit of the officer or 
employee or at his request.” 

In the instant case, the employees involved were transferred to Chi- 
cago for permanent duty to carry out the decentralized functions of 
the Bureau and, while it may have been the general belief that such 
functions, together with the personnel assigned thereto, would be 
returned to Washington shortly after the war was over, the fact that 
they were not returned confers no legal right upon the employees to 
have their return transportation paid by the Government without 
regard to the provisions of the general law and regulations applicable 
to such transactions. Accordingly, in the absence of a specific pro- 
vision of law to such effect, the said employees may not be returned 
to Washington at Government expense where the return is for reasons 
of retirement. Moreover, since Public Law 600, supra, specifically 
provides that the expenses of transportation may not be paid where 
the transfer is made primarily for the benefit of the employee, or at 
his request, the employees in question may not be returned to Wash- 
ington at Government expense upon transfer of official station author- 
ized for the purpose of their being retired. 

In view of the foregoing, question No. 1 presented in your letter is 
answered in the negative, which renders unnecessary any answers to 
questions Nos. 2 and 3. 
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CB-90336] 


Compensation—Postal Service—Service Credits Under 
Act of October 28, 1949 


The heretofore uncredited service now authorized by section 2 (e) of the act of 
October 28, 1949, to be credited for purposes of the promotion of officers and 
employees in the postal fleld service to any of the meritorious grades, is the 
otherwise creditable service performed prior to July 1, 1945, which was not so 
credited because of the limitation in the Postal Service pay statute of July 6, 
1945, requiring a period of service in an intermediate grade before promotion 
to the next higher grade. 


A postal field service employee who served 11 years in the top automatic grade 
5 prior to July 1, 1945, for which service he received no credit for promotion 
purposes when converted to grade 9 pursuant to the Postal Service pay statute 
of July 6, 1945, because of the limitation therein requiring service in an 
intermediate grade before further advancement, is entitled under section 2 (e) 
of the act of October 28, 1949, to count 8 years of such uncredited service for 
purposes of promotion from top automatic grade 11 to meritorious grade 13, 
and to apply the remaining 3 years’ service, together with his subsequent service 
in grade 11, toward promotion to meritorious grade 14. 


A postal field service inspector in the top automatic grade 8 is not entitled under 
any law to be promoted to the second meritorious grade solely by reason of 
his having completed in excess of 18 years of continuous service. 


A postal employee whose service as a clerk in the top automatic grade was lost 
for promotion purposes by reason of his transfer and appointment prior to 
July 1, 1945, to a position of inspector is not entitled to count such service toward 
promotion to any of the meritorious grades under section 2 (e) of the act of 
October 28, 1949, such service not being heretofore uncredited by reason of any 
limitation in the Postal Service pay statute of July 6, 1945, requiring service 
in an intermediate grade for advancement to the next higher grade. 


A postal field service employee with continuous service in excess of 18 years 
who is regularly advanced to the position of inspector, grade 9—a single salary 
grade position with no provision for automatic promotion within the meaning 
of section 1 (c) of the act of October 28, 1949, authorizing longevity increases 
for employees with 13, 18, and 25 years’ service occupying such positions—may 
be advanced to such second longevity grade concurrently with his promotion to 
such single salary grade position, and may receive a further longevity increase 
upon completion of 25 years’ service. 


A postal field service employee who served 11 years as a postmaster—a single 
salary grade position—prior to July 1, 1945, did not on that date lose any service 
creditable for promotion purposes by reason of limitations in the Postal Service 
pay statute of July 6, 1945, requiring service in each intermediate grade before 
further advancement, and is not entitled under section 2 (e) of the act of 
October 28, 1949, to count such service toward promotion to any of the meritorious 
grades. 


While the formula prescribed in section 17 (a) of the Postal Service pay statute 
of July 6, 1945, for readjusting the salaries of rural carriers gave no consideration 
to past service—grades having been assigned principally upon the basis of the 
length of the route served—service by rural carriers prior to July 1, 1945, was 
not performed in positions where length of,service affected the salary rate, and 
inay not be regarded as otherwise creditable service heretofore uncredited, so as 
to be counted under section 2 (e) of the act of October 28, 1949, toward promotion 
to any of the meritorious grades. 





258 DECISIONS OF THE COMPTROLLER GENERAL {29 


Time spent in the military service by employees of the postal field service, if 
otherwise creditable for promotion purposes, may be counted toward promotion 
to the meritorious grades pursuant to section 2 (e) of the act of October 28, 1949. 


Time spent in the military service by employees of the postal field service may 
be counted toward longevity increases authorized by section 1 (c) of the act of 
October 28, 1949. 


Postmasters at seasonal post offices who have performed all the required duties 
of their offices for a calendar year, including that portion of the year in which 
the office is closed to the public, may count such calendar year as a full year of 
creditable service in qualifying for the longevity increases authorized by section 
1 (¢) of the act of October 28, 1949. 


Comptroller General Warren to the Postmaster General, December 
2, 1949: 


There has been considered your letter of November 18, 1949, refer- 
ence 50, requesting decision upon certain questions hereinafter set 
forth arising under the act of October 28, 1949, Public Law 428. 

Several of the questions involve the application of section 2 (e), 
Public Law 428, 63 Stat. 953, which reads as follows: 


(e) Each officer or employee in the postal field service shall have credited 
to him, for purposes of promotion to any of the meritorious or longevity salary 
grades of his position established under this Act or such Act of July 6, 1945, as 
amended, all periods of service performed by him prior to July 1, 1945, for which 
he has not heretofore received credit for purposes of promotion. 


While the language “all periods of service performed by him prior 
to July 1, 1945, for which he has not heretofore received credit for pur- 


poses of promotion,” standing alone, appears at first blush clear in 
meaning and free from ambiguity, I find no practical means of apply- 
ing such language in its literal sense to the statutory methods for 
crediting postal service so as to give any practical meaning to the date 
specified in the statute, i.e., July 1, 1945. For example, there doubt- 
less are as many cases arising after July 1, 1945, as there were prior 
thereto wherein employees who transferred to different positions may 
not have received credit for purposes of promotion for all periods of 
postal service. 

In construing the application of a statute, the courts have held that 
it is permissible to look to its evident spirit and purpose as well as to 
the strict letter of the law; that the strict letter must yield to its evi- 
dent spirit and purpose when necessary to give effect to the intent of 
the Congress; that unjust or absurd consequences are, if possible, to 
be avoided; that it always will be presumed that the legislative body 
intended exceptions to its language which would avoid results of this 
character; and that the constructions of statutes are to be made ac- 
cording to the intention of the makers and sometimes are to be ex- 
pounded against the letter of the law to preserve the intent. See 28 
Comp. Gen. 80 and 19 Comp. Gen. 516, and cases therein cited. 

The provisions of section 2 (e) were explained in the Conference 
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Report accompanying H. R. 4495, which became Public Law 428 
(House of Representatives Report No. 1448), as follows: 

Subsection (e) of section 2 of the conference substitute is intended to have 
the same effect as section 2 (c) [3 (c)] of the House bill except that the confer- 
ence substitute (1) has restated section 3 (c) of the House bill in the interests 
of simplification and clarification of policy, and (2) has made it clear that each 
person in the new meritorious or longevity grades established under subsections 
(a) and (b) of the first section of the conference substitute shall have credit, for 
promotion to any of such new meritorious and longevity grades, for all service 
rendered prior to July 1, 1945, for which he has not heretofore received credit for 
promotion purposes, 

Section 3 (c) of the House bill, H. R. 4495, reads as follows: 

For purposes of promotion with respect to any grade in which more than one 
year of satisfactory service is required for promotion to the next higher grade 
under such Act of July 6, 1945, as amended, any officer or employee (1) who has 
attained the highest grade in which not more than one year of satisfactory service 
is required for promotion to the next higher grade, and (2) who had to his credit 
before July 1, 1945, a period of service which is greater than the total period of 
service required for placement in the next grade higher than the grade specified 
under clause (1), shall have credited to him, as faithful and meritorious service 


performed in grade, such part of such greater period of service as in excess of 
such total period of service specified under clause (2). 


The reports of both the Civil Service Commission and the Post 
Office Department, as printed in House Report No. 1201 (accompany- 
ing H. R. 4495), pointed out that the provisions of section 3 (c) were 
confusing, and each of the reporting agencies gave a different probable 
interpretation of said provisions. See, also, Senate Report No. 871, 
accompanying S. 1772, 81st Congress, which originally contained pro- 
visions similar to those of section 3 (c), quoted above. However, said 
House Report No. 1201, explained the provisions as follows: 

Subsection (c) of section 3 provides that employees in the postal service may 
count all years of service prior to July 1, 1945, toward promotions to “meritor- 
ious” grades. These grades, established for faithful and meritorious service, are 
limited under present law to those employees who have served a required number 
of years in the grade immediately preceding such grades. This subsection re- 


moves such limitation and will enable employees of many years’ service to obtain 
the higher grades. 


Before the act of July 6, 1945, Public Law 134, 59 Stat. 435, the 
highest automatic grade for certain employees was grade 3 and for 
other employees, grade 5. Public Law 134 increased the number of 
automatic grades for most employees and, in many cases, added so- 
called “additional” grades for faithful and meritorious service. How- 
ever, Public Law 134 permitted the normal advancement through the 
increased number of automatic grades only after one year of satis- 
factory service in the next lower grade and the advancement through 
the “additional” grades after 3, 5, and 7 years, respectively, of faithful 
and meritorious service in the next lower grade. Under such provi- 
sions an employee who had more than one year of service in the highest 
automatic grade 3 or 5 prior to July 1, 1945, received no credit for 
service in excess of one year upon the adjustment of his credit and 
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compensation under Public Law 134. It was because of the limitation 
requiring a year, or years, of service in a specified grade for advance- 
ment to the next higher automatic or additional grade that employees 
did not receive credit for promotion purposes for certain periods of 
service prior to July 1, 1945. Also, it is such limitation to which 
reference is made in House Report No. 1201, above, and which was 
intended to be removed by section 2 (e) of Public Law 428. 

Accordingly, the service authorized to be credited under said section 
2 (e) for purposes of promotion to any of the meritorious grades is the 
service performed by an employee prior to July 1, 1945, which other- 
wise would have been creditable for purposes of advancement through 
the automatic or additional meritorious grades but for the limitation 
requiring service in a particular grade for advancement to the next 
higher grade. 

The questions which you present will be considered and answered 
upon the foregoing proposition. 

1. Employee A entered the postal service as a substitute clerk July 1, 1980; he 
was appointed regular clerk July 1, 1981 in grade 2 (salary $1800) ; he progressed 
to grade 5, the top automatic grade, by annual promotions on July 1 of 1932, 1933 
and 1934; he served in grade 5 (salary $2100) until July 1, 1945, when, under the 
provisions of Public Law 134, he was converted to grade 9; he advanced to grade 
10 July 1, 1946 and to grade 11, the top automatic grade, July 1, 1947; his con- 
tinuous postal field service as of November 1, 1949 totals 19 years and 4 months, 
of which period 11 years was served prior to July 1, 1945 and 2 years and 4 
months was served subsequent to that date in the top automatic grade. 

(a) Is this employee eligible for promotion, effective November 1, 1949, to the 
second meritorious grade (grade 13) by reason of having completed in excess of 
eight years in the top automatic grade? 

(b) If your answer to the preceding question is in the affirmative and the status 
of the employee does not change, can the residue of 5 years and 4 months above 
the first 8 years in the top automatic and first meritorious grades properly be 
credited as a basis for promotion of the employee to grade 14, the top meritorious 
grade, upon the completion of additional service of one year and 8 months on 
July 1, 1951? 

(c) If your answer to either question (a) or (b) is in the negative, on what 
date could the employee be promoted to each meritorious grade? 


Employee A had 11 years of service in the top automatic grade 5, 
July 1, 1934, to July 1, 1945, for which he received no credit for pro- 
motion purposes under Public Law 134 by reason of the limitation re- 
quiring service in a particular salary grade for advancement to the 
next higher grade. Assuming that all service in the top automatic 
grade has been satisfactory, such 11 years of service when added to the 
2 years and 4 months of service performed in grade 11 since July 1, 
1947, will make the employee eligible for promotion to the second addi- 
tional meritorious grade 13, with the residue of 5 years and 4 months 
above the first 8 years, ordinarily required in the top automatic and 
first additional meritorious grade, to be credited as a basis for promo- 
tion to grade 14, upon completion of additional faithful and meri- 
torious service of 1 year and 8 months, provided, of course, no change 
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in the law is enacted in the meantime. Subquestions 1 (a) and 1 (b) 
are answered accordingly, rendering unnecessary any answer to ques- 
tion 1 (c). 

2. Employee B entered the postal service as a substitute clerk July 1, 1931; 
he was appointed regular clerk July 1, 1982 in grade 2; he progressed to grade 
5, the top automatic grade, by annual promotions on July 1 of 1933, 1934 and 
1985; he served in grade 5 until July 1, 1942 when he was appointed a post 
office inspector in grade 1; in the Inspection Service he was promoted to grade 
2 on January 1, 1943, to grade 3 on January 1, 1944, and to grade 4 January 1, 
1945; he was converted, under the provisions of Public Law 134, to grade 5 on 
July 1, 1945, and thereafter he was promoted to grade 6 on July 1, 1946, to grade 
7 July 1, 1947 and to grade 8, the top automatic grade, on July 1, 1948; his con- 
tinuous postal field service as of November 1, 1949 totals 18 years and 4 months, 
of which period 7 years was served prior to July 1, 1945 in the top automatic 
grade as a clerk and one year and 4 months has been served since July 1, 
1948 in the top automatic grade as an inspector. 


(a) Is this employee entitled to promotion, effective November 1, 1949, to the 
second meritorious grade by reason of having completed postal field service 
totaling more than 18 years? 


(b) If your answer to the preceding question is in the negative, is the employee 
entitled to promotion, effective November 1, 1949, to the second meritorious grade 
by reason of having completed 8 years of combined service in the top automatic 
grade as a clerk and as an inspector? 


(ce) If your answers to both of the preceding questions are in the negative 
would this employee be eligible for advancement to the second longevity grade 
concurrently with his administrative promotion, effective January 1, 1950, to 
grade 9 (a single salary grade position as distinguished from a position for 
which automatic grades are provided) ? 


(d) If your answer to the preceding question is in the affirmative, can the 
employee properly be advanced to the third longevity grade upon the com- 
pletion of 25 years’ service on July 1, 1956? 


I know of no authority, and none has been called to my attention, 
for the promotion of employee B to the second meritorious grade 
solely by reason of his having completed service in the postal field 
service totaling more than 18 years. Subquestion 2 (a) is answered 
in the negative. 

While employee B performed 7 years’ service July 1, 1935, to July 
1, 1942, as a clerk in the top automatic grade 5, such service was lost 
for promotion purposes by reason of his transfer and appointment as 
a post office inspector grade 1 on July 1, 1942, and not by reason of any 
limitation requiring service in a particular grade for advancement to 
the next higher grade. Accordingly, this employee received no bene- 
fits relative to such service under section 2 (e) of Public Law 428, and 
subquestion 2 (b) is answered in the negative. 

The longevity grade, referred to in subquestion 2 (c), is prescribed 
by section 1 (c) of Public Law 428 for certain officers and employees 
who are in a single salary grade with no provisions for automatic pro- 
motions. Said section 1 (c), 63 Stat. 953, provides that: 


For the purposes of this subsection, all services heretofore or hereafter rendered 
in the postal field service by such postmaster, officer, or employee shall be credited. 


Such provisions clearly authorize the crediting of all postal field 
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service for longevity purposes and it is not apparent to this Office what 
additional longevity benefits, if any, are granted by section 2 (e), 
Public Law 428, quoted above. Accordingly, employee B, whose 
postal service as of November 1, 1949, totaled 18 years and 4 months, 
will be eligible for advancement to the second longevity grade pre- 
scribed by subsection 1 (c) concurrently with his contemplated admin- 
istrative promotion effective January 1, 1950, from an inspector grade 
8 to grade 9—a single salary grade with no provision for automatic 
promotion under section 15 (b), Public Law 134, 59 Stat. 450. Said 
subquestion 2 (c) is answered accordingly. Subquestion 2 (d) is 
answered in the affirmative, assuming, of course, that no change in 
existing law is enacted in the meantime. 


3. Employee C entered the postal service July 1, 1930; he was appointed regular 
clerk July 1, 1931 in grade 2; he progressed to grade 5, the top automatic grade, 
by annual promotions on July 1 of 1932, 1933 and 1934; he served in grade 5 until 
July 1, 1945 when, under the provisions of Public Law 134, he was converted to 
grade 9; he was transferred to the position of principal review clerk at Division 
Headquarters of post office inspectors in grade 1 January 1, 1946, and in that 
position advanced to grade 2 January 1, 1947, to grade 3 January 1, 1948, and 
to grade 4, the top automatic grade, January 1, 1949; his continuous postal field 
service as of November 1, 1949 totals 19 years and 4 months, of which period he 
has served 11 years in the top automatic grade as a clerk and 10 months in the 
top automatic grade as a principal review clerk. 

(a) Is this employee eligible for promotion effective November 1, 1949, to the 
second meritorious grade by reason of having completed in excess of 8 years 
of combined service in the top automatic grade as a clerk and as a principal 
review clerk? 


Employee C performed service as a clerk in the top automatic grade 
5 from July 1, 1934, to July 1, 1945, when he was converted to grade 9 
pursuant to Public Law 134, making a total of 11 years of service 
prior to July 1, 1945, for which he has not heretofore received credit 
for promotion purposes by reason of the limitation requiring service in 
a particular grade for advancement through the automatic grades. 
Such 11 years of service when added to the employee’s service since 
January 1, 1949, as a principal review clerk at division headquarters of 
post office inspectors in grade 4, top automatic grade for such position 
under section 15 (e), Public Law 134, 59 Stat. 450, makes employee C 
eligible for promotion to the second additional meritorious grade 
effective November 1, 1949. 

4. Employee D was appointed postmaster (a single salary grade position) 
July 1, 1934; he was transferred July 1, 1948 as a clerk in a first-class office in 
grade 11, the top automatic grade; his postal field service, as of November 1, 
1949, totals 15 years and 4 months, of which period 14 years was served in a 
single salary grade position and one year and 4 months was served in the top 
automatic grade of the position he held as of November 1, 1949. 

(a) Is this employee eligible for promotion, effective November 1, 1949, to 
the second meritorious grade by reason of having completed in excess of 8 years’ 


combined service in a single salary grade position and in the top automatic grade 
of the position he now holds? 
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Employee D, whose only service prior to July 1, 1945, was in a single 
salary grade and who lost no service for promotion purposes as of 
July 1, 1945, by reason of the limitation requiring service in a particu- 
lar salary grade for advancement to the next higher grade, has no serv- 
ice which is creditable for meritorious grade purposes by reason of 
section 2 (e) of Public Law 428. Accordingly, question 4 (a) is 
answered in the negative. 

5. Prior to July 1, 1945 automatic grades were not provided for rural carriers; 
they were paid on the basis of the length of the route served. Under the pro- 
visions of Public Law 134 automatic grades were provided for these employees, 
and on the effective date of that Act each carrier was converted to the grade, 
based upon the length of the route served, which produced a salary nearest the 
amount above the salary then being received, plus $400. The automatic grade 
in which each carrier was placed was not based upon the years of service rendered 
prior to July 1, 1945. Rural carriers have been in the classified postal field 
service since 1902; their salaries and leave benefits have been based upon laws 
covering other employees in the postal field service; and the change in law 
providing for automatic and meritorious grades did not in any manner affect 
the positions or the working conditions of these employees. 

(a) May the service rendered by rural carriers prior to July 1, 1945 be 
credited, under the provisions of Sec. 2 (e), for purposes of promotion to the 
meritorious grades? 


Automatic and meritorious grades were first prescribed for rural 
delivery carriers by section 17 (a) of Public Law 134, 59 Stat. 455. In 
the readjustment of the salaries of carriers to conform to such pro- 
visions, a carrier was assigned to a particular automatic grade, prin- 
cipally on the basis of the length of the route served, pursuant to the 
formula specified by section 17 (g) of Public Law 134, 59 Stat. 456. 
While such formula gave no consideration to the past service of the 
carriers, in view of the provisions of section 17 (g) specifying the 
particular grade in which a carrier serving a route of specified mileage 
was to be placed, it does not appear that the rural carrier with service 
prior to July 1, 1945, may be considered as having had any service 
prior to July 1, 1945, for which he has not heretofore received credit 
for purposes of promotion to the meritorious grades within the mean- 
ing of section 2 (e). The service prior to July 1, 1945, was not in a 
position where length of service affected the salary rate. Accord- 
ingly, subquestion 5 (a) is answered in the negative. 

The comments stated in Office letter of November 15, 1949, B-90336, 
to you, pertaining to crediting of time spent in the military service for 
promotion purposes expressed no doubt with respect to counting such 
time in arriving at proper credits to be allowed for purposes of pro- 
motion to meritorious grades. It was felt that the language of section 
25 of Public Law 134, 59 Stat. 461, authorizing the counting of time 
engaged in military service as allowable service, was controlling in 
those cases. This Office still is of that view. However, the language 
of section 1 (c) of Public Law 428, approved October 28, 1949, “For 
the purposes of this subsection, all service * * * rendered in the 
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postal field service * * * shall be credited” raised a doubt at 
that time as to whether time spent in military service lawfully could 
be credited in computing years of longevity service. It now is urged 
by you that the provisions of section 8 of the Selective Training and 
Service Act of 1940, 54 Stat. 890, section 25 of Public Law 134, ap- 
proved July 6, 1945, section 2 of the act of March 6, 1946, Public Law 
317, 60 Stat. 35, and the act of July 31, 1946, Public Law 577, 60 Stat. 
749, “indicate the apparent intention of the Congress that such serv- 
ice” be credited not only for promotion to meritorious grades but 
also in computing years of longevity service. With reference thereto, 
you present the following question (No. 6) : 

(a) * * * please advise me if military service otherwise creditable for 


promotional purposes may be counted under Sec. 2 (e) of Public Law 428 for 
promotion to the meritorious and longevity grades? 


Careful consideration has been given to the pertinent sections of 
the above-referred-to laws, as well as section 9 of the Selective Service 
Act of 1948, 62 Stat. 614, and the act of July 28, 1916, 39 Stat. 413 (39 
U.S. C.818). While the language of the last sentence of section 1 (c) 
of Public Law 428 appears to foreclose the application of the military 
credit provision of section 25, Public Law 134, it now is concluded that 
the provision of both Selective Service Acts, requiring restoration 
“without loss of seniority” upon return from military service, and the 
provisions of the act of July 28, 1916, supra, in effect, authorize the 
counting of time engaged in military service toward longevity in- 
creases as though such service had been postal field service. See, gen- 
erally, 24 Comp. Dec. 169; 20 Comp. Gen. 789, 791; 21 id. 66, 71, and 
the answer to subquestion 2 (c), above. The question presented is 
answered accordingly, and the doubt expressed on page 3 of Office 
letter of November 15, 1949, to you, with respect to counting of time 
spent on military leave, now may be considered as having been re- 
moved. 

Your final question (No. 7) relates to the matter of longevity credit 
for postmasters at seasonal post offices. You state that under gov- 
erning statutes postmasters are paid for the entire year on the basis 
of gross receipts of the preceding calendar year, notwithstanding that 
such gross receipts may cover a span of only four or five months; that 
postmasters at seasonal offices are required to render an account at 
the close of each quarter even though no business may have been con- 
ducted during that quarter because the office was closed to the public; 
that such postmasters have the legal right either to claim one-twelfth 
of their salary each month or withdraw all of it over the span of time 
that their office is open; and that the majority of the seasonal offices 
are very small, most of them being fourth class. The question sub- 
mitted in that connection is as follows: 
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(a) After considering the additional information submitted above please ad- 
vise me if postmasters at seasonal offices may count each whole calendar year as 
creditable service under Sec. 1 (c) of Public Law 428 for purposes of promotion 
to the longevity grades. 


It reasonably may be concluded that for the purpose of longevity 
increases a postmaster has rendered a year’s service for an office when 
he has served all of the time during the year that the office is required 
to be open and has submitted the required reports or performed other 
duties of his office, if any, properly required of him during that por- 
tion of the year in which the post office is closed to the public. Accord- 
ingly, this question is answered in the affirmative. 


[B-90872] 


Pay and Allowances—Savings Provisions of the Career Com- 
pensation Act of 1949 


While section 302 of the Career Compensation Act of 1949, in prescribing basic 
allowances for quarters furnished, requires that members of the uniformed 
services in the four lower pay grades be considered members without dependents, 
such provision is applicable to that section only, so that a private first-class 
with dependents, who on September 30, 1949, received both dependents’ allowance 
and barracks quarters, is not to be regarded as a member without dependents 
who is furnished quarters adequate for himself, subject to the provisions in 
section 515 (b) of the act requiring that the total compensation saved thereby 
be reduced by the cash value of the quarters furnished. 


Assistant Comptroller General Yates to Lt. Col. H. E. Russell, De- 
partment of the Air Force, December 5, 1949: 


There has been received by reference of the Acting Director of 
Finance, Headquarters, U. S. Air Force, your letter of November 16, 
1949, requesting decision as to whether you are authorized to adjust 
the pay record of Private First Class John Blackburn on the basis 
set forth in your letter. 

It appears that on September 30, 1949, the airman was entitled 
under section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, 
as amended, to base pay of $80 per month, and that he had in effect 
on that date a class B-1 family allowance on behalf of his mother, 
to which the Government contributed $28 per month. Thus, on 
September 30, 1949, the airman’s “total compensation,” as defined in 
section 515 (b) of the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, and effective October 1, 1949, was 
$108 per month, consisting of $80 pay and $28 which represents the 
Government’s contribution to the family allowance. Under the said 
Career Compensation Act of 1949, the airman, if not entitled to 
greater saved “total compensation,” is entitled to basic pay of $90 
per month. It further appears that in determining the basis on 
which the airman’s pay record was to be adjusted, the amount of $45 
was deducted from the “total compensation” of $108 beginning Octo- 
ber 1949, because the airman was furnished quarters for himself in 
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barracks at his station. It is stated that such deduction was made 
in accordance with paragraph 46e of Air Force Letter 173-2, as 
amended, which purportedly is based on the proviso in section 515 (b) 
of the Career Compensation Act of 1949, 63 Stat. 831, as follows: 

* * * Provided further, That when a member is furnished Government 
quarters adequate for himself, if without dependents, or adequate for himself 
and dependents, if with dependents, the total sum saved for him by this subsection 


shall be reduced by the cash value of the basic allowance for quarters established 
under section 302 of this Act: * * * [Italics supplied.) 


Section 302 of the said act prescribes the basic allowance for quarters 
for members of the uniformed services at monthly rates depending 
on the member’s grade and whether he is with or without dependents. 
Subsection (a) of the said section 302, 63 Stat. 812, provides as 
follows: 

(a) Except as otherwise provided in this section or by any other provision 
of law, members of the uniformed services entitled to receive basic pay shall be 
entitled to receive a basic allowance for quarters in such amount and under 
such circumstances as are provided in this section: Provided, That an enlisted 
member in pay grade E-4 (less than seven years’ service), E-3, E-2, and E-1, 


shall be considered at all times as a member without dependents for the purposes 
of this section. 


It will be noted that enlisted members of the three lower pay grades 
and those of the fourth pay grade with less than seven years’ service 
are to be considered under section 802 (a), supra, as members without 
dependents “for the purposes of this section,” that is, section 302 of 
the said act. Such provision being thus specifically limited to the 
purposes of said section 302, it would seem clearly to have no appli- 
cation under section 515 (b) of the act to members of such four lower 
pay grades entitled thereunder to saved total compensation, expressly 
including family allowance for dependents. That is to say, a member 
with dependents who is otherwise entitled to the saved total compen- 
sation benefits of section 515 (b) by reason of such dependents is not 
to be considered as a member without dependents for the purpose of 
the quoted proviso in the same subsection merely because he is in one 
of the four lower pay grades and, hence, would not be entitled under 
section 302 to an increased basic allowance for quarters on account 
of such dependents. 

The primary purpose of the said proviso, insofar as the present 
case is concerned, appears to have been to provide for situations where 
the dependents are receiving family allowance payments and at the 
same time the member and his dependents are furnished Government 
quarters. In such cases, the total compensation saved to the member 
is to be reduced by the cash value of the basic allowance for quarters 
set forth in section 302 of the act. The said proviso in that respect 
is substantially similar to the provision in section 108 of the Service- 
men’s Dependents Allowance Act of 1942, as amended, 37 U. S. C. 208, 
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which provided that the monthly pay of any enlisted man of the first 
three pay grades who is provided with public quarters for his depend- 
ents and whose dependents are receiving the family allowance shall 
be reduced by, or charged with, 90 cents a day. Under the said proviso 
in section 515 (b) of the Career Compensation Act, the total compen- 
sation saved to a member, which includes the Government’s contribu- 
tion to the family allowance, is to be reduced—not by 90 cents per day 
as heretofore—but “by the cash value of the basic allowance for quar- 
ters established under section 302 of this Act.” The rates prescribed 
in section 302 of the act, in effect, are substituted for the 90 cents a 
day previously provided in section 108 of the Servicemen’s Depend- 
ents Allowance Act of 1942, as amended. The basis upon which the 
airman’s pay record has been adjusted in the present case (that is, 
reducing his total compensation of $108 by $45 per month) is tanta- 
mount to charging the member for quarters allowance for himself 
and his dependents when in fact the Government is not actually fur- 
nishing Government quarters for the member and his dependents, the 
result being to deprive him of the family allowance saved to him by 
the said section 515 (b). Any such restrictive application of the 
proviso in section 515 (b) would, in effect, nullify the whole subsec- 
tion with respect to practically all members serving in the four lower 
pay grades, for whose benefit it was principally designed, and permit 
the continuation of family allowance payments only for members of 
the higher pay grades. If the Congress had intended any such incon- 
sistent application of the proviso, it is believed that such intent would 
have been clearly set forth in the law, or at least indicated in the 
legislative history of the act, and that such an important matter would 
not have been left open to doubt. 

Accordingly, on the basis of the facts presented, you are advised 
that the pay record of the enlisted men here involved should be ad- 
justed on the basis that he is entitled to saved total compensation of 
$108 per month, without any deduction for the barrack quarters which 
he is occupying. 


[B-90867] 


Experts and Consultants—Compensation Limitation—Clas- 
sification Act of 1949 


The maximum per diem rate of compensation payable under the Classification 
Act of 1949 to experts or consultants employed under the general authority of 
section 15 of the administrative expense statute of August 2, 1946, may not 
exceed the equivalent of the maximum salary rate fixed by the 1949 act for 
grade 15, such grade now being the highest to which departments and agencies 
on their own authority may appoint classified employees. 
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Comptroller General Warren to the Director, Bureau of the Budget, 
December 6, 1949: 


Reference is made to your letter of November 21, 1949, requesting 
decision with respect to the maximum salary rates which may be paid 
since the passage of the Classification Act of 1949, approved October 
28, 1949, Public Law 429, to experts or consultants appointed pursuant 
to section 15 of the administrative expense act of August 2, 1946, 
Public Law 600, 60 Stat. 810. 

Section 15 of the act of August 2, 1946, provides: 


The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent serv- 
ices of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service and classification laws (but as to agencies subject 
to the Classification Act at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates are specifi- 
cally provided in the appropriation or other law) and, except in the case of 
stenographic reporting services by organizations, without regard to section 3709, 
Revised Statutes, as amended by this Act. 


The highest salary rate authorized in the Classification Act of 1923, 
as amended, prior to the effective date of the Classification Act of 
October 28, 1949, was $10,330 and such rate was prescribed for positions 
in Classification Act grades CAF-15 and P-8, which positions were 
allocated by section 604 (a) of the Classification Act of 1949, 63 Stat. 
966, to grade GS-15 with a salary range from $10,000 to $11,000. 
Three new grades were added by the new act, that is, grades 16, 17, and 
18, with salary ranges extending up to $14,000 a year. With respect 
to such grades section 505 of that act, 63 Stat. 959, provides: 

Sec. 505 (a) No position shall be placed in Grade 16 or 17 of the General Sched- 
ule except by action of, or after prior approval by, the Commission. At any one 
time there shall not be more than three hundred positions in Grade 16 of the 


General Schedule and not more than seventy-five positions in Grade 17 of the 
General Schedule. 


(b) No position shall be placed in or removed from Grade 18 of the General 
Schedule except by the President upon recommendation of the Commission. 
There shall not be more than twenty-five positions in such grade at any one time. 

It is further provided in section 1106 (a) of the Classification Act of 
1949, 63 Stat. 972: 


Whenever reference is made in any other law to the Classification Act of 1923 
as amended, such reference shall be held and considered to mean this Act. 
Whenever reference is made in any other law to a grade of the Classification Act 
of 1923, as amended, such reference shall be held and considered to mean the 
corresponding grade shown in section 604 of this Act. 

It is recognized that the quoted provisions of section 1106 (a) of the 
Classification Act of 1949 lend support to the view that by reason of the 
language of the act of August 2, 1946, swpra, the highest per diem rate 
payable to experts and consultants employed by agencies subject to the 
Classification Act of 1949 would be the equivalent of $14,000 per an- 





a _— 








Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 269 


num, the salary fixed for grade 18. However, considering the fact 
that, by virtue of the provision of section 505 of the Classification Act 
of 1949, supra, departments and agencies do not have authority in their 
own right to place positions in grade 18 or in grade 16 or 17, together 
with the fact that the purpose of the act of August 2, 1946, was to en- 
able departments and agencies subject to the Classification Act of 1923 
to procure the temporary or intermittent services of experts or con- 
sultants and to compensate them at rates not to exceed the righest rate 
to which the departments and agencies could appoint other personnel 
subject to the Classification Act, I am constrained to the view that, con- 
sidering the matter as a whole, it was the intent of the Congress that 
departments and agencies subject to the Classification Act of 1949 em- 
ploy experts or consultants at a rate not in excess of that equivalent of 
the maximum salary fixed for grade 15 of the said act, or $11,000 per 
annum—the highest rate at which the departments and agencies now 
may appoint Classification Act employees without numerical limita- 
tion and outside approval—unless otherwise specifically authorized in 
an appropriation act or other law. 


[B-68195] 


Leaves of Absence—Military—Involving Two Calendar 
Years 


An employee-member of the Naval Reserve, who was in a civilian pay status 
upon entering for the second time within one calendar year a period of training 
duty which extended into the subsequent calendar year, may be granted the 
military leave authorized “in any one calendar year” by section 9 of the Naval 
Reserve Act of 1938, as amended, for the first fifteen days of the second calendar 
year, provided there is a return to civilian duty during that year, even though 
the employee may have been in a leave-without-pay status due to the exhaustion 
of his aecrued annual leave at the end of the prior calendar year. 10 Comp. 
Gen. 116, and 11 id. 469, distinguished. 


Comptroller General Warren to the Secretary of the Army, Decem- 
ber 7, 1949: 

Reference is made to your letter of August 29, 1949, submitting for 
consideration two questions involving the granting of military leave 
to civilian employees of the Department of the Army. 

Your first question concerns an employee who, as a member of the 
Naval Reserve, was on training duty from April 6 to 22, 1948, fifteen 
days of which were covered by military leave, but who again was 
ordered to training duty on November 22, 1948, for a period of 130 
days. Since the second period of training duty extended into the 
following calendar year, 1949, you request decision as to whether the 
fifteen days’ military leave, authorized “in any one calendar year” by 
section 9 of the Naval Reserve Act of 1938, as amended, 34 U.S. C. 
853g, may be granted on and after January 1, 1949, even though the 
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employee was in a leave-without-pay status at the end of the calendar 
year 1948. 

In respect of question No. 1, you refer to somewhat similar situations 
which previously were the subject of Office decisions, 10 Comp. Gen. 
116, and 11 id. 469. The first decision held in effect that, under the 
military leave statutes, a period of authorized training duty extending 
beyond the end of the calendar year in which it begins may not be 
divided into separate periods corresponding to calendar years for the 
purpose of granting a second period of fifteen days’ military leave. 
Also, there was invoked the principle that an employee absent on leave 
without pay at the end of one calendar year may not be granted leave 
with pay at the beginning of the new calendar year unless there be a 
return to duty. The second decision involved an employee who, 
because of the closing of his office for the winter, was on leave without 
pay at the time he was called for training duty, and it was held that, 
since he was not in a duty or pay status at the time he went on training 
duty, he was not entitled to military leave with pay therefor. 

It is for noting in the instant case, unlike the situation considered in 
10 Comp. Gen. 116, supra, that there are two periods of training duty 
involved, both entered into during the calendar year 1948 and the 
later one extending into the calendar year 1949. Also, the employee 
was in a duty or pay status when he entered on the second period of 
training duty, and his leave-without-pay status at the end of the 
calendar year 1948 was occasioned because the duration of his second 
period of training was such as to exhaust his annual leave. Such 
circumstances clearly are distinguishable from those considered in 11 
Comp. Gen. 469, supra. Hence, while the above decisions precluded 
the granting to the involved employee of military leave with pay for 
the calendar year 1949, while the employee remained on training 
duty—the employee having been in a leave-without-pay status on 
December 31, 1948—there is perceived no objection to the substitution 
of fifteen days’ military leave with pay for the leave without pay 
covered by the training duty on and after January 1, 1949, provided 
there has been a return to civilian duty by the employee during the 
calendar year 1949. The first question is answered accordingly. 

Your second question is concerned with the computation of the 
authorized fifteen days’ military leave, and the request is made for 
reconsideration of Office decision of October 27, 1947, 27 Comp. Gen. 
245, addressed to your Department, which held that such leave is for 
computation upon a calendar-day basis instead of a workday basis 
except for days at the beginning or ending of the training duty period. 
The reasons presented in your letter in support of the position that 
military leave should be granted on the basis of workdays rather than 














Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 271 


calendar days have been carefully considered but they are not deemed 
sufficient to warrant a change in the conclusion reached in the decision 
of October 27, 1947. In that connection, I think it is significant that 
the act of July 1, 1947, 61 Stat. 288, which amended the then existing 
laws relating to military leave—and although enacted two years after 
the Federal Employees Pay Act of 1945, 59 Stat. 295, providing for 
a change in the method of salary payment—contains no express or 
implied language that the theretofore method of charging military 
leave upon a calendar basis, which was well known to the Congress, 
was in anywise to be changed. 

With reference to your statement that exceptions have been raised 
by this Office to payments for military leave computed upon a workday 
basis prior to receipt of the decision of October 27, 1947, you may be 
advised that instructions have been issued for the removal of such 
exceptions where it appears that the payments were made prior to 
October 27, 1947, or such reasonable time thereafter as may have been 
required for the changing of administrative regulations to accord 
with said decision. 


[B-88962] 


Overtime Compensation—Employees in Clerical-Mechanical 
Service of Bureau of Engraving and Printing—Night Work 
The night differential authorized by the act of July 1, 1944, to be paid employees 
in the clerical-mechanical service of the Bureau of Engraving and Printing in 
addition to the compensation fixed for such employees by the Classification Acts 
is not to be regarded as part of their “basic compensation” for purposes of 
computing the overtime compensation payable under section 201 of the Federal 
Employees Pay Act of 1945 for time worked in excess of 40 hours in any admin- 
istrative workweek. 

Comptroller General Warren to the Secretary of the Treasury, 


December 7, 1949: 


There has been considered your letter of August 24, 1949, requesting 
a decision as to whether the method of compensating employees in 
the clerical-mechanical service of the Bureau of Engraving and 
Printing for time worked in excess of 40 hours per week is correct. 

It is stated in the said letter, and in your supplemental letter of 
November 4, that since the enactment of the act of July 1, 1944, 
58 Stat. 648, it has been the administrative practice to exclude the 
night differential authorized by said act in the computation of over- 
time pay under statutes in effect prior to the passage of the Federal 
Employees Pay Act of 1945; 59 Stat. 296, as well as in computations 
of overtime pay under the latter act. It is understood that there now 
are pending numerous claims covering alleged underpayments in 
overtime compensation under the said 1945 statute, which, in effect, 
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question the validity of the administrative practice mentioned above, 
and, for that reason, an authoritative decision in the matter is re- 
quested at this time. 

Rates of compensation for employees in the clerical-mechanical 
service of the Bureau of Engraving and Printing were prescribed by 
the Classification Act of 1923 and now are continued under section 
1105 (c) of the Classification Act of 1949, Public Law 429, approved 
October 28, 1949, 63 Stat. 972, until such time as rates of compensation 
shall have been prescribed in accordance with the provisions of 
section 202 (7) of that act, 63 Stat. 955. Overtime compensation for 
such employees is governed by section 201 of the said Federal Em- 
ployees Pay Act of 1945, 59 Stat. 296, which provides, in pertinent 
part, as follows: 

Officers and employees to whom this title applies shall, in addition to their 
basic compensation, be compensated for all hours of employment, officially ordered 
or approved, in excess of forty hours in any administrative workweek, at over- 
time rates as follows: 

(a) For employees whose basic compensation is at a rate less than $2,980 per 


annum, the overtime hourly rate shall be one and one-half times the basic hourly 
rate of compensation * * *, [Italics supplied.] 


From the italicized portion of the quoted section, it is clear that the 
overtime pay therein authorized is required to be computed upon “basic 
compensation.” Hence, in the present matter, there is for determina- 
tion whether the night-differential pay authorized for clerical-mechan- 
ical employees by the 1944 statute constitutes “basic compensation” 
within the meaning of that term as used in section 201 quoted above. 

Manifestly, the rates of pay prescribed by the Classification Act of 
1923, as amended, are rates of “basic compensation.” Consequently, 
such rates are the rates to be used in computing overtime compensation 
under section 201 of the 1945 statute unless, in the present matter, it 
be considered that the Congress, in enacting the said night-differential 
pay statute of July 1, 1944, so amended the Classification Act of 1923 
as to change the rates of basic compensation therein provided for em- 
ployees in the clerical-mechanical service who are assigned to perform 
their work at night. The 1944 statute, 58 Stat. 648, reads as follows: 

That all employees of the Bureau of Engraving and Printing who hold positions 
in the clerical-mechanical service, and who are assigned to perform their work 
at night, shall be paid in respect of their regular workweek of forty hours and 
except when in leave status, a rate of compensation which is 15 per centum in 
excess of the day rate for the same work: Provided, That night work shall be 
construed to mean all work on any established shift or tour of duty, half or more 


of which occurs after 6 o’clock postmeridian or before 6 o’clock antemeridian. 
[Italics supplied. ] 


By section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 298, 
authorizing night-pay differential for Classification Act employees, 
generally, it is specifically provided that nothing therein shall operate 
to modify the provisions of the quoted 1944 statute. 
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It is to be noted that the provision in the quoted statute that the 
employees specified shall be paid in respect of their regular workweek 
of forty hours “a rate of compensation which is 15 per centum in 
excess of the day rate for the same work” is applicable only to time 
actually worked at night. The language contained in the italicized 
portion of the statute expressly prohibits the payment of the 15 per 
centum differential for all periods that employees are in a leave status. 
Consequently, when an employee is in a leave status for a portion of 
his workweek, his total compensation is the sum of two separate com- 
putations—one upon the Classification Act rates only, and the other 
upon the Classification Act rates plus the prescribed percentage dif- 
ferential. It consistently has been held by the accounting officers of 
the Government that a leave-with-pay status is synonymous with a 
duty status and that compensation payable for periods of leave is the 
same as that payable in a duty status. That principle long has been 
recognized by the Congress. Hence, in the absence of a compelling 
indication otherwise, it is difficult to ascribe to the Congress, in enact- 
ing the said 1944 statute, an intent to constitute the night-differential 
pay as part of “basic” compensation while, at the same time, specifically 
denying to such differential the prime characteristic of basic compen- 
sation, namely, its inclusion in compensation payable while in a leave- 
with-pay status. 

As a further indication negativing a congressional intent that the 
differential be considered “basic” compensation is the fact, as disclosed 
by the legislative history of the 1944 statute, that the sole reason for 
the enactment of that act was to provide equality in pay between wage- 
board employees of the Bureau for whom a similar night differential 
was then in effect—but which, at that time administratively had not 
been considered as forming a part of basic compensation—and their 
co-workers in the clerical-mechanical service. There is no evidence 
that the Congress intended to go any further than to correct the then 
existing inequity. 

For the reasons stated above, you are advised that the administra- 
tive practice, as set out above, is correct. 


[B-90694] 


Transportation—Household Effects—Acceptable Evidence 
of Weight 


A transferred employee who furnished a weight certificate covering transporta- 
tion of his household effects may be reimbursed for his expenses incident to the 
shipment under Executive Order No. 9805, even though the certificate was is- 
sued at a point en route more than 10 miles from the point of origin, the primary 
purpose of section 14 of the Order, authorizing the use of constructive weight 
where no adequate scale is located within such 10-mile radius, being to require 
that acceptable evidence of weight be furnished, and not to require that ship- 
ments be weighed within said 10 miles, 
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Comptroller General Warren to L. T. Barbeau, Department of Agri- 
culture, December 8, 1949: 

Reference is made to your letter of October 31, 1949, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted in favor of Douglas A. Bly, Watonga, Oklahoma, for 
$263.40, as reimbursement for the cost of transportation of his house- 
hold effects from Stigler, Oklahoma, to Watonga, Oklahoma, pursuant 
to orders of August 5, 1949, directing the transfer of his headquarters 
between those points and authorizing the transportation of his house- 
hold effects at Government expense. Your doubt in the matter ap- 
pears to arise from the fact that the carrier, the Holton Transfer and 
Storage Company, failed to weigh the goods at point of origin or 
at a point within ten miles thereof, but furnished an otherwise proper 
weight certificate by the public scales at Oklahoma City, Oklahoma, 
on the direct route between the two points. 

Section 14 of Executive Order 9805, upon which your doubt is based, 
provides as follows: 

Evidence of shipment. Employees shall be required to submit the carrier’s 
original bills of lading, or a certified copy thereof when using common carrier 
service. If no bill of lading is required, other evidence showing point of origin, 
destination, and weight shall be required. In instances in which no adequate 
scale is located at point of origin or at any point within a radius of ten miles 


thereof, a constructive weight, based on seven pounds per cubic foot of properly 
loaded van space, may be used. 


The primary requirement of section 14, supra, is acceptable evidence 
of the weight of the goods. The provision with respect to the lack 
of adequate scales within ten miles of the point of origin is not a re- 
quirement that the goods must be weighed at point of origin or within 
ten miles thereof, but is merely an indication of the conditions under 
which a weight certificate may be excused and other evidence substi- 
tuted therefor. That is to say, if no weight certificate is furnished, 
other evidence of weight may not be accepted unless it be shown that 
there was no adequate scale within ten miles of the point of origin. 28 
Comp. Gen. 95. As a proper weight certificate has been furnished in 
support of Mr. Bly’s claim, it is immaterial that the goods were not 
weighed within ten miles of the point of origin. Accordingly, if other- 
wise proper, the voucher may be certified for payment. 

The voucher is returned herewith. 


[B-90866] 


Compensation—Periodic Within-Grade Advancement and 
Longevity Increase—Classification Act of 1949 


An employee with more than three years of service in the top salary step of 
grade CPC-3 prior to the Classification Act of 1949 may be advanced to the new 
maximum step of the grade created by the act upon the effective date thereof; 
however, a longevity step-increase, as established by section 703(a) of the act, 
may not be granted until such time as the employee shall have had “three years 
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of continuous service” in the new maximum step of the grade under the condi- 
tions prescribed therein. 


Comptroller General Warren to the Presiding Judge, The Tax Court 
of the United States, December 12, 1949: 


Reference is made to your letter of November 22, 1949, requesting de- 
cision whether two employees of the Tax Court who have been in the 
top salary step of CPC-3 since October 1, 1944, may be given a within- 
grade salary advance to the new step added to that grade by the Classi- 
fication Act of 1949, and, simultaneously, receive a longevity increase 
based upon past service not needed for the within-grade salary 
advance. 

Prior to the effective date of the Classification Act of 1949, approved 
October 28, 1949, Public Law 429, Grade CPC-3 contained six salary 
rates. The Classification Act of 1949 added one additional step in that 
grade, and by section 604 (b) (5) thereof, 63 Stat. 967, it is provided 
that: 

Employees in grades 2 and 3 of the crafts, protective, and custodial service 
immediately prior to the effective date of this title, shall have the same relative 


pay rate of the first six rates of grades 2 and 3, respectively, of the Crafts, Pro- 
tective, and Custodial Schedule. 


By virtue of that provision, an employee who had been in the sixth 
or top salary step of CPC-3 for more than 52 weeks prior to the effec- 
tive date of the Classification Act of 1949 automatically was entitled 
to an initia] adjustment to the sixth salary step in CPC-3 and, also, 
to within-grade salary advance to the new top step in that grade. 

With respect to longevity increases, section 703 (a) of the Classi- 
fication Act of 1949, 63 Stat. 968, provides: 

Subject to subsection (b), and as a reward for long and faithful service, each 
department shall grant an additional step-increase (to be known as a longevity 
step-increase) beyond the maximum scheduled rate of the grade in which his po- 
sition is placed, to each officer or employee for each three years of continuous 
service completed by him at such mazimum rate or at a rate in excess thereof 
authorized by this section without change of grade or rate of basic compensation 


except such change as may be prescribed by any provision of law of general 
application. [Italics supplied.] 


Since the employees here involved were, as hereinbefore stated, en- 
titled to be advanced to the new additional maximum step of the grade 
upon the effective date of the new salary act, they may not, under the 
terms of the section just quoted, be granted a longevity step until they 
shall have had “three years of continuous service” at that maximum 
salary step, subject, of course, to the conditions prescribed under sec- 
tion 708 (a) of the statute. 

Accordingly, the question is answered in the negative. 
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CB-90990] 


Compensation—Within-Grade Advancements—Conversions 
to GS Grades 

Under section 604 (b) (6) of the Classification Act of 1949, requiring the con- 
version of employees in steps 4 and 5 of grade CAF-11 “immediately prior to 
the effective date” of the section (October 80, 1949) to steps 4 and 6, respectively, 
of grade GS-11, an employee in step 4 of grade CAF-11 who had completed 18 
months’ service therein on October 18, 1949, and who otherwise would have been 
advanced to step 5 of the grade on October 30, 1949, is required to have his salary 
converted to the fourth step of grade GS-11 and advanced immediately to the 
fifth step of such grade, and may not receive the salary of step 6 until the com- 
pletion of 78 weeks’ service from October 30, 1949. 

Comptroller General Warren to the Secretary of the Interior, 


December 14, 1949: 


Reference is made to your letter of November 29, 1949, requesting 
decision with respect to the application of section 701 of the Classifi- 
cation Act of 1949, Public Law 429, 63 Stat. 967, to an employee pre- 
viously in CAF-11 who was given an automatic within-grade advance 
April 18, 1948, to $5,984.40, the fourth step in that grade, and who thus 
qualified for an additional step October 18, 1949, to the fifth or top 
salary rate, effective at the beginning of the next pay period, or Oc- 
tober 30, 1949. You suggest that if the provisions of section 701 of 
the Classification Act of 1949 are applicable to this case, the employee 
would have qualified for the advancement to the fifth or top step in 
CAF-11 on October 16, 1949, and his next waiting period would have 
begun on that date. 

Section 604, subsection (b) (6), of the Classification Act of 1949, 
63 Stat. 967, provides— 

(6) Employees in grade 4 of the professional and scientific service and grade 
11 of the clerical, administrative, and fiscal service immediately prior to the ef- 
fective date of this title, at the first, second, third, fourth, and fifth rate shall 


have the first, second, third, fourth, and sixth rate, respectively, of Grade 11 
of the General Schedule. 


Section 701 of that act changes the periods required for within-grade 
salary advances from 12 months and 18 months to 52 weeks and 78 
weeks, respectively. Section 1105 (a), 63 Stat. 972, makes title VII, 
which includes section 701, effective on the first day of the pay period 
which becomes effective after the date of that act; that is, October 30, 
1949. As said section 701 did not become effective until October 30, 
1949, its provisions could not be applied retroactively to shorten the 
lapse of time required for a within-grade salary advance prior to 
that date. 

Pursuant to section 604, subsection (b) (6), the salary of the em- 
ployee in the fourth step of CAF-11 is required to be adjusted at the 
beginning of October 30, 1949, to the fourth salary rate of GS-11, at 
which time he became entitled to the benefits of section 701, and, in ac- 
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cordance with section 704, 63 Stat. 969, would be entitled to count “serv- 
ice immediately preceding effective date of this title” toward one step- 
inerease to be effective immediately October 30, 1949, giving him a 
salary rate of $6,200, The 78 weeks necessary for the next within- 
grade salary advance would begin to run from October 30, 1949. 


CB-83536] 


Compensation—Double—Full Time Government Employee 
Holding Part Time Position With State National Guard 

The appointment of a full time Federal employee with a salary in excess of 
$2,500 to a position as part time administrative assistant in a State National 
Guard would not result in the holding of more than one office under the Federal 
Government in violation of the dual employment restrictions of the act of July 
31, 1894, as amended, or of the dual compensgtion limitations of section 1763, 
Revised Statutes; nor is the latter employment incompatible with the former 
so as to constitute a violation of the additional compensation prohibitions of sec- 
tion 1765, Revised Statutes. 

Assistant Comptroller General Yates to Lt. Col. E. Kemp, Depart- 
ment of the Army, December 15, 1949: 

By eighth indorsement dated September 7, 1949, the Chief of 
Finance referred to this Office your seventh indorsement of August 8, 
1949, requesting advance decision whether you are authorized to make 
payment on a supplemental voucher—Pay Roll for Personal Services 
(Standard Form No. 1128)—submitted therewith covering the claim 
of Burley D. Tennant, part time administrative assistant, for a net 
amount of $177.85, representing civilian pay accrued during the period 
from July 1 to 31, 1949, 

It appears that Mr. Tennant—a first sergeant, Battery A, 201st 
Field Artillery Battalion, West Virginia National Guard—also is a 
full time employee of the Post Office Department as a regular mail 
carrier under civil-service appointment. The doubt in the matter 
apparently arises in view of the provisions of the act of July 31, 
1894, 28 Stat. 205, as amended, 5 U. S. C. 62, which prohibits, gen- 
erally, any person who holds an office under the United States Govern- 
ment the salary or compensation attached to which amounts to the 
sum of $2,500 from being appointed to or holding any other position 
under the United States Government, and, also, the provisions of 
section 1763, Revised Statutes, as amended, 5 U. S. C. 52, which pro- 
hibits the payment of any money to any person receiving more than 
one salary from the United States Government when the combined 
amount of said salaries exceeds the sum of $2,000 per annum. 

The Military Functions Appropriations Act for 1949, approved 
June 24, 1948, 62 Stat, 662; included an appropriation under “National 
Guard, 1949,” for payment of administrative assistants. See, also, 
the appropriations for the fiscal year 1950 for “Army National 
Guard,” Public Law 434, approved October 29, 1949 (63 Stat. 999). 
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CSNGB letter dated August 17, 1949, under paragraph 5, provides, 
inter alia, that pending publication of appropriate National Guard 
Regulations covering the employment of administrative assistants, 
paragraph 1 of NGR 75-16, dated December 29, 1947, pertaining to 
accounting clerks and caretakers will apply to administrative assist- 
ants. Part time employment of administrative assistants at pro- 
portionally reduced rates of compensation is contemplated by para- 
graph 4b of the said letter. 

Paragraph 1, NGR 75-16, December 29, 1947, as changed by Changes 
No. 1, April 16, 1948, provides, in part, that— 

* * * The Secretary of the Army has delegated to the several adjutants 
general of States * * * authority to employ * * * within the purview 


of this regulation; subject to the provisions of law and such instructions as 
may * * * beissued by the Ghief, National Guard Bureau. 


In 21 Comp. Gen. 305 it was held, quoting from the syllabus: 

Accounting and custodial employees serving in the office of the United States 
Property and Disbursing Officer for a State who are employed by the State 
military authorities, although a part of their compensation is paid from Federal 
funds, are not “employees of the United States Government” within the meaning 


of the act of August 1, 1941, and they may not be paid under Said act, con- 


currently with active military or naval service, for annual leave accrued in 
their civilian positions. : 


See, also, 27 Comp. Dec. 344; 19 Comp. Gen. 326; and 26 Comp. Gen. 
205, to the general effect that caretakers and other civilian employees 
of the National Guard are State, not Federal, employees. 

In view of the foregoing, the appointment of a full time employee 
of the Post Office Department employed as a regular mail carrier 
under civil service by the authority of the Adjutant General of the 
State of West Virginia as a part time administrative assistant in 
Battery A, 201st Field Artillery Battalion, West Virginia National 
Guard, would not result in the person holding more than one office 
under the Federal Government and, therefore, would not be in con- 
travention of the act of July 31, 1894, supra. Nor would his right 
to compensation thereunder be subject tothe provisions of the said 
section 1763, Revised Statutes. 

There also may be noted the provisions of section 1765, Revised 
Statutes, 5 U. S.C. 70, which reads: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulation, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, unless 


the same is authorized by law, and the appropriation therefor explicitly states 
that it is for such additional pay. extra allowance, or compensation. 


However, that section of the Revised Statutes has been held by the 
courts as not applicable to the holding of two separate and distinct 
offices or positions which are not incompatible with each other, where 
the salary of each is fixed by law or regulations, United States v. 
Saunders, 120 U.S. 126, and, accordingly, said section is not applicable 
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to the present case. See 19 Comp. Gen. 751 and 26 Comp. Gen. 205. 

Therefore, the supplemental voucher (Standard Form No. 1128) 
is returned herewith, and you are advised that payment may be made 
thereon to Burley D. Tennant, if the said voucher is otherwise correct. 


(B-91122] 


Leases—Repairs and Improvements—Limitations—Appli- 
cability to Construction of Roadways and Walkways 


Roadways and walkways upon private property leased by the United States may 
not be constructed without regard to the provisions of section 322 of the Economy 
Act, limiting to 25 per centum of the first year’s rental the amount which may 
be expended for alterations, improvements, or repairs to leased property, even 
though, by reason of their location, such alterations would be solely for the 
convenience of the Government and would result in no enhancement of the 
lessor’s property. 

Comptroller General Warren to the Chairman, Federal Communi- 
cations Commission, December 15, 1949: 


I have your letter of November 28, 1949 (your file 5410), stating 
that it is considered essential that the Commission be permitted to 
construct roadways and/or walkways on eight of the Commission’s 
Secondary Monitoring Stations located on leased property subject to 
the limitations of section 322 of the Economy Act of June 30, 1932, 47 
Stat. 412, and requesting to be advised whether such construction may 
be performed without regard to the 25 per centum limitation of the 
cited statutory provision. ‘ 

The particular leases involved are not specifically identified in your 
letter but it is stated therein that the cost of construction of the pro- 
posed roadways and walkways would exceed the 25 per centum limita- 
tion above referred to if such costs should be considered as improve- 
ments to the property. However, it is suggested that the proposed 
expenditure does not come within the purview of the limitation since 
the improvements actually would be of no benefit to the owner because 
of their location. 

It is the general rule that appropriated funds may not be used for 
the permanent improvement of privately owned property by any 
agency of the United States unless specifically authorized by law. 
However, an exception to that rule is provided by the cited section of 
the Economy Act, 47 Stat. 412, which reads, in pertinent part, as 
follows: 

Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a rental 
in excess of the per annum rate of 15 per centum of the fair market value of the 
rented premises at date of the lease under which the premises are to be occupied 
by the Government nor for alterations, improvements, and repairs of the rented 


premises in excess of 25 per centum of the amount of the rent for the first year 
of the rental term, or for the rental term if less than one year * * *, 








280 DECISIONS OF THE COMPTROLLER GENERAL (29 


In view of the plain and unqualified language of section 322, there 
is no alternative to concluding that the proposed construction falls 
within its terms. Further, there is perceived no sound reason for 
permitting a determination as to whether the statutory provision is 
applicable in a particular case upon the basis of an evaluation or fore- 
cast of the present or future benefit of such improvements to the lessor. 
In that connection, while the term “improvements” may connote a 
resultant benefit to the property or an increase in its value, it would 
seem that by the use of the term “alterations” also it was intended by 
the law to circumscribe expenditures for any modifications or changes 
in leased property irrespective of the extent to which they might 
prove useful to the owner thereof. 

Accordingly, I have to advise that the contemplated work may not 
be performed without regard to the limitation upon expenditures set 
forth in the Economy Act of 1932. 


[B-90278] 


Quarters—Basic Allowance—Dependent Parents—Resi- 
dence Requirements 


The law permits no exception to the requirement in section 102 (g) of the Career 
Compensation Act of 1949 that, for purposes of computing quarters allowance 
for members of the uniformed services. a dependent parent must also actually 
reside in the household of the member, and a member is not entitled to increased 
quarters allowance on account of a dependent parent who, for any reason, 
resides elsewhere than in the house maintained by the member for himself 
and those actually living with him. 


Although section 102 (g) of the Career Compensation Act of 1949 requires, for 
purposes of increased quarters allowance for members of the uniformed services, 
that dependent parents reside in the member’s household, no objection will be 
made to otherwise proper allowances for periods of temporary absence of the 
parent for hospitalization, short visits, etc., provided the parent lived in the 
household of the member at his permanent station at the beginning of the ab- 
sence, and returned thereto after an absence not exceeding three months at 
one time or an aggregate of ninety-one days in any six months’ period. 

Assistant Comptroller General Yates to the Secretary of the Army, 


December 19, 1949: 


There has been considered your letter of October 27, 1949, requesting 
decision on a number of questions which have arisen, or will arise, 
under the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, in connection with the payment of an increased basic 
allowance for quarters under section 302 of the act, 63 Stat. 812, to 
members of the uniformed services on account of a dependent parent, 
in view of the provision in section 102 (g) of the act, 63 Stat. 804, de- 
fining the term “dependent” as including, inter alia,— 


* * * the father or mother of such member, provided he or she is in fact 


dependent on such member for over half of his or her support and actually 
resides in the household of said member * * 
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The first five questions submitted are closely related and will be 
considered together. They are as follows: 


(1) One of the principal difficulties will arise in the case of personnel who 
are ordered overseas, where quarters are not immediately available for depend- 
ents of military personnel, and such dependents are not permitted to join the 
member of the service for an extended period. If the member maintains a 
household in the United States in which the dependent parent resides, will this 
fact meet the requirement of the act that said dependent “actually resides in 
the household of said member’? In this connection, attention is invited to 
Section 302 (d) of the act which reads as follows: 

“(d) No member of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services shall be 
denied his basic allowance for quarters if, by reason of orders of competent 
authority, his dependents are prevented from occupying such quarters.” 

(2) There will also be cases where a member is ordered overseas and it is im- 
possible or impracticable for the dependent to accompany the member (a) be- 
cause of his or her age and/or physical condition, (b) because the climate of the 
overseas station would affect adversely the health of the dependent, and (c) be- 
cause of undesirable living conditions, or the high cost of living. If the member 
actually maintains a household in the United States in which the dependent 
resides, will he be entitled to the additional allowance for such dependent? 

(3) Where a member is ordered for duty to a post or area where critical 
housing conditions exist, and because of difficulty of securing housing for him- 
self and dependents, maintains a place of abode for said dependent at other 
than such member’s post of duty, under such circumstances would said mem- 
ber be entitled to increased allowances on account of said dependent within the 
meaning of Section 102 (g), and if so, for how long a period? 

(4) In a case where a dependent of a member of the services concerned does 
not normally reside with said member, but said member maintains for her, or she 
maintains a place of abode separated from the member for reasons of health, 
or because residence in the household at the duty station of the member con- 
tributes to a condition of incompatibility, or for other causes, is the member in 
question nevertheless entitled to increased allowances on account of said de- 
pendent parent, if said dependant is otherwise qualified under Section 102 (g)? 

(5) In situations where normally the dependent parent of said member would 
reside with him in his household at his permanent duty station, but (a) the de- 
pendent is mentally incompetent and confined in an institution, (b) because of 
advanced age resides in a home for the aged, or (c) because the climate at the 
station at which the member is on duty is detrimental to the health of the parent 
such dependent does not reside in the household of said member, would the 
additional rental allowances on account of said dependent be payable to said 
member, and if so, for how long a period would said increased allowance be 
payable? 


Under section 302 of the Career Compensation Act of 1949, mem- 
bers of the uniformed services of designated pay grades are entitled, 
under certain conditions, to a basic allowance for quarters at a rate 
which is dependent upon the member’s grade or rank and whether he 
is with or without dependents. It will be noted, however, that under 
the definition in section 102 (g), swpra, a father or mother may not 
be regarded as a dependent unless the parent, in addition to being 
dependent on the member for over half of his or her support, actually 
resides in the household of such member. One of the definitions of 
the word “household” appearing in Webster’s New International Dic- 
tionary, Second Edition, and the one generally indicative of the sense 
of that word as used in section 102 (g) is as follows: 


Those who dwell under the same roof and compose a family; a domestic 
establishment ; family. 
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Also, see Lwmbermen’s Mut. Casualty Co. v. Pulsifer, 41 F. Supp. 249, 
251 ; Island v. Fireman’s Fund Indemnity Co. et al., 172 P. 2d 520, 525; 

K ransky v. Glen Alden Coal Co., 45 A. 2d 384, 385; Vol. 19, Words and 
Phrases, Perm. Ed. “Household.” It appears from the report of the 
Hearings held by the Subcommittee of the Committee on Armed 
Services, House of Representatives, 8ist Congress, on H. R. 2553 
(which as rewritten was introduced as H. R. 5007, and became the 
Career Compensation Act of 1949), that it was fully realized the statu- 
tory definition of “dependent,” supra, would preclude payment of 
inereased quarters allowance to members of the uniformed services on 
account of dependent parents in all cases where the parent does not 
actually reside in the member’s household. In that connection the 
following discussion took place before the said Subcommittee (pages 
1480-1489) : 


Mr. Jonnson. Did you decide the problem of the definition? 

Mr. Kitpay. I think the general has some suggestions there. 

GENERAL DAHLQUIsT. This problem has troubled us for some time. It is a 
difficult problem. I think it is desirable that we analyze the purpose for, which 
we are defining a dependent. Actually, it is not a proposition of increasing pay, 
because of dependents, because later on in the bill we do away with the pay allow- 
ances for enlisted men. 

To save money and to make it possible to administer our service, we have for 
generations decided that an officer or an enlisted man of certain grade is entitled 
to a house adequate to his rank and the size of his family. That is on a station 
or post, we give a bachelor officer one or two rooms, and an officer of the same 
grade who has a wife and child we give a house. 

Therefore, when they are not given quarters, we give a bachelor a certain 
amount of money and a married man a certain amount more so he can rent a 
bigger house. I, therefore, suggest this as a possible solution to this problem. 
I will read it, as it is a repetition of what I had read before: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under 21 years of age, of any member of 
the uniformed services. It shall also include the father or mother or unmarried 
legitimate children over 21 years of age of such member, provided he or she is 
in fact dependent on such member for over half of his or her support. 

And this is where I believe should be included, “and actually resides in the 
household of such member except for periods of temporary absence.” That is, 
we should place the question of dependency of a certain individual who is not a 
wife nor a child on whether he is an actual bona fide member of his household. 
[Italies supplied.] 

That would reduce the number who draw such allowances by a great deal. It 
would actually, in my opinion, save a considerable amount of the money we are 
abperentiy going to be faced with saving. 

rn. CLEMENTE. Mr. Chairman. 

Mn Kirtpay. Mr. Clemente. 

Mr. CLEMENTE. General, we have the case of a patient residing in an asylum. 
He is not actually residing in the household of the individual but the individual 
bears the expense of the patient at the asylum. 

GENERAL Dau Quist. This is not on the number of dependents, this is a method 
of furnishing members of the service with adequate quarters. 

Mr. CLEMENTE. If they don’t live on the post. 

GENERAL DAHLQUIsT, If they don’t live on the post. A man who is married 
gets $15 a month more than an unmarried man, whereas the unmarried man 
can go to the club or rent a small apartment. The justification for the differen- 
tial in pay between a married man and unmarried man or between a man with 
dependents and without dependents, is not on the basis of dependency but on 
the basis of furnishing the man with adequate shelter. [Italics supplied.) 

e - . - a a * 
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GENERAL DAHLQUIsT. Here is the way the thing is administered. A person 
who goes to a post where there are no quarters available, he can possibly get 
a room that is not adequate for his family. Therefore, if his family is not with 
him, he draws a full commutation for an officer with dependents. But as we 
propose it, we propose that wives and children be counted regardless of where 
they are, but that other dependents not be counted unless they are bona fide 
members of his family. [Italics supplied.} 

Mr. JoHNson. Mr. Chairman. 

Mr. Kitpay. Mr. Johnson. 

Mr. JoHNSON. I would like to ask one question about this suggested phras- 
ing you had there about residing with the officers. The only way I can ask it is 
to illustrate two cases that I know of. 

One officer that I knew had a mother who became insane and it was neces- 
sary to put her in an asylum in the State of California. We have a provision 
under the law that if you place a person in one of those institutions and you 
have the capacity to pay, you have to pay so much a month to take care of 
that person. 

In my mind that officer ought to be entitled to that compensation. 

The other illustration is this: There was a lieutenant colonel out in San 
Francisco who was an engineer. This man was a bachelor and he had a mother 
who had arthritis—a very bad case. It was impossible for him to live there 
all the time. He could not live with her and be there all the time so he put 
her in a place close to where he was. He was in a hotel. In that kind of 
case that officer should be entitled to that compensation. And yet I think he 
took the case before the Supreme Court under some ruling of your Department 
and they denied him any compensation on that. 

GeneraL DanrQuist. Mr. Johnson, it depends on the philosophy. What is 
the philosophy behind a single man with dependents and without dependents? 

Mr. JoHNson. Under your provision you got to live under the same roof in the 
same house. * * * [Italics supplied.] 


Mr. VINSON. Under the proposal I made, you would drop more. 

GENERAL DaHLQuist. No. The proposal you made, Mr. Vinson, would drop 
afew. We have 75,000—this is the Army alone—we have 74,000 single enlisted 
men today who are claiming dependents. There are 35,000 single men who are 
claiming dependents in the Air Force. 

Now, under this bill as proposed, all of the men who are above the 4th grade 
and who live in barracks would be entitled to draw $45 for a dependent mother. 

We have in the Army 2,000 single officers who are claiming dependents and 
there are 1,300 in the Air Force who are claiming dependents. 

With respect to Mr. Johnson’s point, here is a single man whose mother was 
in an institution. Supposing instead of that man being a single man he had 
been a married man and his mother was in the institution and this married man 
or single man was not stationed on a post, but in a city. Why should we pay 
the single man whose mother was in the asylum any more than the married man 
whose mother was in the asylum? 

This money is not being paid for such differentiation. This money is being 
paid for one purpose only, to give a man adequate quarters in accordance with 
his rating and the size of his family. [Italics supplied.] 

Mr. Bates. That money is for quarters purposes only? 

GENERAL DaHLQuist. Yes. 


GENEBAL DaHLgQuist. There are 2,000 single Army officers and 1,300 Air Force 
officers—also single officers—claiming dependents. 

Under the present law, this would indicate they are claiming as dependents 
either or both of their parents. Based on such claim, they are able to draw 
rental allowance for officer with dependents, while in most cases living in bach- 
elor quarters. Other single officers living in single quarters do not draw rental 
allowance. Assuming that the average quarters allowance for such personnel is 
$90 per month or $1,080 per year, we find the annual cost in the budget for such 
personnel to be $3,564,000. 


Also, see House Report No. 779( pages 11 and 28) and Senate Report 
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No. 783 (page 15), on H. R. 5007, which became the Career Com- 
pensation Act of 1949. 

In view of the generally accepted meaning of the word “household” 
and the express statutory requirement that a parent, in order to be 
considered a dependent of a member of the uniformed services, must 
actually reside in the household of such member (in addition to being 
financially dependent upon such member for over half of his or her 
support), it seems clear that a parent may not be considered a 
“dependent” for quarters allowance purposes, even though financially 
dependent upon such member, unless she or he actually resides with 
the member in the house or apartment which he maintains for himself 
and for those actually living with him. The legislative history of 
such provision clearly indicates that the said provision was expressly 
designed to preclude the payment of increased quarters allowance 
on account of a dependent parent in cases where the member procures 
private quarters at his own expense but his parent does not actually 
reside with him in such quarters as a member of his household; and, 
particularly, to preclude payment of increased quarters allowance on 
account of a dependent parent in cases where the member is furnished 
quarters for himself but not for his parent at his permanent post or 
station. 

The allowance is not payable primarily on account of the depend- 
ency of the parent, but the statutory object apparently is only to 
provide a member with an allowance where necessary to obtain 
quarters for himself and his dependent parent at, or convenient to, his 
permanent station in cases where the Government is unable to furnish 
him with family quarters at such station. Ifthe parent is not at the 
member’s permanent station there would be no occasion for him to 
demand public family quarters at such station for himself and parent 
and, hence, no occasion for an allowance to obtain quarters nearby for 
himself and parent in lieu of public family quarters thereat. To hold 
otherwise would be to place the allowance primarily on the basis of 
dependency and not on any need for family quarters at the member’s 
permanent station, which the Government normally provides. The 
law makes no exception in cases where it is impossible or impracticable 
for the parent to reside in the member’s household, irrespective of 
location, because of age, physical condition, climate, living conditions, 
incompatibility, high cost of living, or difficulty in securing housing 
accommodations. It is quite clear that to permit exceptions to be 
made in such cases would be virtually to disregard the purpose of the 
express statutory requirement of actual residence in the member’s 
household. It must be concluded, therefore, that a member of the 
uniformed services would not be entitled to an increased basic allow- 
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ance for quarters on account of a dependent parent under the con- 
ditions set forth in any of the first five questions, it being assumed 
that the first three questions relate to cases involving orders for 
permanent changes of station. Respecting the first question, it may 
be noted that while section 302 (d) of the act provides that no member 
assigned to Government quarters shall be denied his basic allowance 
for quarters if, by reason of orders of competent authority, his 
dependents are prevented from occupying such quarters, a parent does 
not come within such provision because, under section 102 (g), a 
parent is not a dependent for quarters allowance purposes unless he 
or she actually resides in the household of the member. 

The sixth and seventh questions are as follows: 

(6) In cases where the dependent normally resides with the member in his 
household at his permanent duty station, but is hospitalized for a temporary 
period of not to exceed 6 months, would the increased allowances be payable 
to said member during such temporary period, and if so, for how long a period 
would said increased allowances be payable to the member? 

(7) In a case where a dependent normally would reside with the member 
in his household at his permanent duty station, but for reasons of health may 
be required to spend, for instance, a portion of a year in a more salubrious cli- 
mate to escape the deleterious effects of the climate at the duty station of the 
member, will such temporary residence of not to exceed 6 months separate and 


apart from said member deprive said member of increased allowances for 
quarters, and if not, for how long a period will such residence be permitted? 


It will be noted from the above-quoted excerpts from the Hearings 
on H. R. 2553 that it was at first proposed that the definition of “de- 
pendent” require that the parent actually reside in the member’s house- 
hold “except for periods of temporary absence,” While the statute, 
as finally enacted, does not contain the said exception it seems apparent 
that in many situations it would be unreasonable to hold that the parent 
may not be considered an actual resident in the member’s household 
during periods of temporary absence therefrom occasioned by hospi- 
talization, treatment or care in an institution, short visits with friends 
or relatives, etc. Hence, the omission of the said exception apparently 
need not be viewed as absolutely precluding the payment of increased 
quarters allowance on account of a dependent parent for periods when 
the parent is temporarily absent from the member’s household, pro- 
vided (1) the parent actually was present and living in the member’s 
household at his permanent station up to the beginning of the tempo- 
rary absence, (2) the member continues to maintain a household at his 
permanent station for himself and his parent during such absence, and 
(3) the parent actually returns to the member’s household and re- 
sumes his or her place therein within a reasonable time after the be- 
ginning of the temporary absence. While it is difficult to fix any par- 
ticular period which may be considered a maximum “reasonable time” 
for such a temporary absence, it seems obvious that the longer or the 
more the parent is absent from the household the greater the doubt that 
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he or she “actually resides in the household of said member” within 
the meaning of the statute. After careful consideration of the statu- 
tory provisions involved and of the various elements bearing on the 
matter, it has been concluded that this Office will not be required to 
object to otherwise proper payments of quarters allowance on account 
of a dependent parent even though the parent may have been tempo- 
rarily absent from the member’s household, provided that no such 
allowance is paid for any period when the parent is absent from the 
member’s household unless and until the parent is returned to such 
household and provided further that the parent’s absence from the 
member’s household does not exceed three months at any one time or 
an aggregate of ninety-one days in any six-month period. The matter 
would appear to admit of too much doubt for this Office to approve 
payments for any part of longer periods of absence, either at one time 
or intermittently, particularly taking into consideration that in such 
cases the parent would be living away from the member’s household 
the greater part of the time over such a six-month period and, under 
such circumstances, could only dubiously be regarded as actually 
residing in the household for the whole period. 
The eighth question is as follows: 


(8) If under Section 102 (g) of the Career Compensation Act of 1949 a 
dependent parent of a member of the service concerned does not actually reside 
in the household of said member, and said member is thereby deprived of allow- 
ances for said dependent parent under said section, thus reducing the total 
compensation of said member to an amount less under the Career Compensation 
Act of 1949 than he would receive under the Pay Readjustment Act of 1942, as 
amended, may said member under the savings provisions of Section 515 of the 
Career Compensation Act of 1949 continue to draw increased allowances under 
the Pay Readjustment Act of 1942, as amended, on account of said parent de- 
pendent upon said member for his or her chief support, regardless of whether 
said dependent parent actually resides in the household of said member? 


A similar question was considered at some length in decision of 
November 30, 1949, B-90270, 29 Comp. Gen. 241, where it was con- 
cluded, in answer to the first question considered therein, that members 
of the uniformed services who were entitled on September 30, 1949, to 
receive increased allowances on account of dependent parents under 
the provisions of the law in effect on that date, the Pay Readjustment 
Act of 1942, 56 Stat. 359, are entitled, under the savings provisions in 
sections 515 (a) and 520 of the Career Compensation Act of 1949, 
63 Stat. 831, 834, if otherwise entitled to saved pay and allowances, to 
continue to receive such increased allowances an account of dependent 
parents until July 1, 1952, or, as otherwise provided in the latter act, 
so long as the parents remain dependent on them for chief support 
and such members otherwise continue, without interruption, to qualify 
under the provisions of the prior statute for such allowances, together 
with other saved pay and allowances, even though the parents do not 
actually reside in their household. On that basis, the present question 
is likewise answered in the affirmative. 
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[B-91245] 


Sundays and Holidays—Compensation—Postal Employees 
Working on Monday, December 26, 1949 

The overtime compensation authorized by section 3 of the Postal Service pay 
statute of July 6, 1945, as amended, to be paid postal employees for work on 
Christmas Day may not be paid for work performed on Monday, the day after 


Christmas Day, 1949, notwithstanding that Executive Order No. 9636 makes the 
following Monday a holiday when Christmas Day falls on a Sunday. 


Comptroller General Warren to the Postmaster General, December 
21, 1949: 


Reference is made to your letter of December 8, 1949, your reference 
15, requesting decision whether section 3 of Public Law 134 authorizes 
the payment of overtime in lieu of compensatory time for work which 
may be performed on December 26, 1949—Christmas falling on a 
Sunday this year and the holiday being observed on the following day. 

Section 3 of Public Law 134 was amended by the act of July 30, 1947, 
Public Law 265, 61 Stat. 522, to read as follows: 

Sec. 3. When the needs of the service require employees to perform service 
on Saturdays, Sundays, or holidays, they shall be allowed compensatory time 
for such service on one day within five working days next succeeding the Satur- 
day or Sunday and within thirty days next succeeding the holiday: Provided, 
That the Postmaster General may, if the exigencies of the service require, 
authorize the payment of overtime to employees other than supervisory em- 
ployees whose base salaries are more than $3,600 per annum for services per- 
formed on Saturdays, Sundays, and Christmas Day during the month of December 
in lieu of compensatory time: Provided further, That supervisory employees shall 
be allowed compensatory time for services performed in excess of eight hours 
per day, and those whose base salaries are more than $3,600 per annum shall 
be allowed compensatory time for services performed on Saturdays, Sundays, 
and on Christmas Day during the month of December within one hundred and 
eighty days from the days such service was performed: And provided, That the 
provisions of this section shall not apply to employees of the Railway Mail 
Service and the Air Mail Service; post-office inspectors ; rural carriers ; traveling 


mechanicians; examiners of equipment and supplies; clerks in third-class post 
offices ; and employees paid on an hourly basis. 


Executive Order 9636 of October 3, 1945, 10 Federal Register 12543, 
provides that when the 25th of December falls on a Sunday the 
executive departments including field services shall be closed the fol- 
lowing Monday and any employees who ordinarily would be excused 
from work on a holiday shall be excused from work on that Monday. 

It is for noting that said section 3 of Public Law 134, as amended, 
refers in the first instance to Saturdays, Sundays, and holidays, while 
the proviso is applicable to Saturdays, Sundays, and Christmas Day. 
While the Executive order makes Monday, December 26, the holiday, 
it cannot change the fact that the overtime work to be paid for under 
the above statute is not for holiday work but for work on Christmas 
Day, which is universally accepted in this country as falling on De- 
cember 25, Accordingly, it must be held that overtime compensation 
may be paid under the statute in question for work performed on 
December 25, commonly known as Christmas Day, but overtime com- 
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pensation is not authorized for work on Monday, December 26, which, 
while a holiday, is not Christmas Day. 


(B-90946] 
Traveling Expenses—Jury Commissioners 


In view of the provisions of 20 U. S. Code 962 authorizing payment of traveling 
expenses of officers and employees of the U. S. courts absent from their officia) 
stations on official business, and of the provisions in the current appropriation 
for the Judiciary for payment of traveling expenses “not otherwise provided for,” 
payment of expenses incurred by jury commissioners incident to travel performed 
on official business may be regarded as authorized. 4 Comp. Dec. 852, distin- 
guished. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, December 29, 1949: 

Reference is made to your letter of November 21, 1949, submitting 
for decision the question of whether jury commissioners for United 
States District Courts may be reimbursed for their traveling expenses 
in conection with travel required of them by the courts they serve in 
the performance of their official duties. 

You state in your letter that in a decision of the Comptroller of the 
Treasury, namely, 4 Comp. Dec. 352, it was held that jury commis- 
sioners may not receive reimbursement for travel expenses upon the 
ground there was at that time (December 1897) no authority of law 
for such payment. However, you express doubt whether that decision 
is still controlling in the light of certain legislation recently enacted— 
particularly the revision of the Judicial Code, which, in section 962 
(28 U. S. C. 962), provides as follows: 


Officers and employees of the courts of the United States and of the Adminis- 
trative Office of the United States Courts necessarily absent from their official 
stations on official business shall be allowed travel and subsistence expenses 
pursuant to regulations promulgated by the Director of the Administrative Office 
of the United States Courts. 


It is for noting that the decision in 4 Comp. Dec. 352 actually in- 
volved payment of a mileage rate of 5 cents per mile for the travel 
performed rather than reimbursement for traveling expenses incurred. 
Presumably, the said mileage payment was proposed by the United 
States marshal who requested the decision because of similar pay- 
ments being made at that time to jurors and other persons, but which 
were specifically authorized by statute. 

Since the date of the decision in 4 Comp. Dec. 352, there also has 
been enacted legislation providing for the payment upon a mileage 
basis to officers and employees of the United States for official travel 
performed in privately. owned automobiles but there still is no specific 
statute authorizing the payment of a mileage allowance to jury com- 
missioners in lieu of traveling expenses of any nature. 

While the appropriation act for the Judiciary for the fiscal year 
1950, Public Law 179, approved July 20, 1949, 63 Stat. 472, does not 
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contain any specific provision for travel expenses of jury commission- 
ers, it does contain the following general provision— 

For necessary + expenses, not otherwise provided for, incurred by the 
Judiciary * * 
As pointed out in your letter, it has been held by this Office that a 
prior year appropriation for the Judiciary similar in wording to the 
foregoing current appropriation properly was chargeable with the 
traveling expenses of United States commissioners, if it was deter- 
mined that payment thereof was necessary to carry out effectively the 
authorized activities of the judicial branch of the Government. 

From the foregoing, it is evident that ample authority now exists 
for the payment of traveling expenses of jury commissioners for 
travel performed on official business, if properly authorized. Ac- 
cordingly, the decision in 4 Comp. Dec. 352 is to be viewed merely as 
precluding the payment of a flat mileage allowance for travel per- 
formed by jury commissioners when there is not involved the use of a 
privately owned automobile. 


CB-89876] 


Officers and Employees Stationed Abroad—Compensation 
Enhancements During Leave 

An employee who departs from his foreign post of duty to return to the United 
States in an annual or sick leave status during the term of a renewal of a com- 
pleted employment agreement is not precluded from receiving, while in a leave 
status, the Territorial post differential and cost-of-living allowance authorized by 
section 207 of the Independent Offices Appropriation Act of 1949, as amended, 


and Executive Order No. 10000, issued thereunder, even though the employee fails 
to return to duty at the expiration of the authorized leave. 


on troller General Warren to the Secretary of the Navy, Decem- 
BO, 1949; 


ae is made to your letter of October 7, 1949, relative to the 
payment of additional compensation—pursuant to the provisions 
of section 207 of the Independent Offices Appropriation Act, 1949, as 
amended by section 104 of the Supplemental Independent Offices Ap- 
propriation Act, 1949, 62 Stat. 1205, and the provisions of Executive 
Order No. 10000 dated September 16, 1948—to employees while they 
are on annual leave in the United States. 

Your questions arise out of those cases in which employment agree- 
ments to remain at a Territorial post of duty for a specified period 
have expired and the employees have executed renewal contracts. It 
is stated to be the policy of your Department to continue to pay the 
additional compensation, authorized by law as a Territorial post differ- 
ential, to such employees during periods of leave in the United States. 
However, in some instances, it is stated that after the employees receive 
payment of compensation, including the Territorial post differential 
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covering the period of annual leave, they default on the renewal con- 
tracts by terminating their employment without returning to their post 
of duty. In those cases you state it to be the established procedure 
of your Department to effect refund of additional compensation pay- 
ments made for such period of leave by withholding any sums remain- 
ing due after receiving notice of the employee’s termination and to 
initiate collection of any balance in accordance with the usual pro- 
cedure. However, because of doubt as to the liability of the fiscal 
officer in making additional compensation payments to an employee 
for the period the employee is absent from his post on leave, you re- 
quest a decision on the following questions: 


1. Where an employee, authorized to receive additional compensation in accord- 
ance with section 207 of the Independent Offices Appropriation Act, 1949, as 
amended by section 104 of the Supplemental Independent Offices Appropriation 
Act, 1949, completes his employment agreement, executes a renewal, and returns 
to the United States on leave prior to the expiration of the renewal agreement, 
is it proper to pay such employee the additional compensation while he is carried 
on the payroll in a leave status? 

2. If the employee, under the circumstances stated above, defaults on his 
renewal agreement and fails to return to his post of duty, is the fiscal officer 
liable under his bond for the amount of additional compensation paid to the 
employee from the date of departure from his post of duty? 


Section 208 of Executive Order 10000, dated September 16, 1948, 
13 F. R. 5453, provides, in pertinent part, as follows: 


(a) The following shall govern the payment of Territorial post differentials 
and Territorial cost-of-living allowances under this Part: 

(1) Payments shall begin as of the date of arrival at the post on assignment, 
transfer, or detail and shall stop as of departure from the post for separation, 
transfer, or detail, except that in the case of local recruitment such payments 
shall begin and stop as of the beginning and end of employment. 

ao * * * e os ae 

(3) Payment shall be made for all periods of sick leave and annual leave 
taken during the period covered by item (1) above and for transit time author- 
ized for purposes of leave so taken. 


Under the foregoing provisions additional compensation as Terri- 
torial post differential and Territorial cost-of-living allowance may be 
paid for all periods of annual or sick leave which occur between the 
date an employee arrives at the post and the date on which he departs 
therefrom “for separation, transfer, or detail.” In the case of an 
employee who is authorized to take annual or sick leave and departs 
from his Territorial post in that status, it reasonably cannot be said 
that such departure was for separation, transfer, or detail within the 
meaning of section 208 (1), supra. Accordingly, question No. 1 pre- 
sented in your letter is answered in the affirmative, and question No. 2 
is answered in the negative. 

Of course, when it is known beforehand that an employee does not 
intend to return to his Territorial post of duty but actually is leaving 
for separation purposes, the granting of leave administratively should 
be refused and—in accordance with usual applicable rules and regu- 
lations—the services of the employee should be terminated and he 
should be paid a lump sum for his accrued annual leave. 
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[B-91477] 


District of Columbia Alcoholic Clinic—Compensation of 
Probation Officers 


The compensation of a probation officer who is to be appointed by the Commis- 
sioners of the District of Columbia to serve the clinic for the rehabilitation of 
alcoholics established by the act of August 4, 1947, but who is to be responsible 
to and perform his duties under the supervision of the Chief Probation Officer of 
the Municipal Court for the District of Columbia, may be paid from funds derived 
from the alcoholic beverage license tax imposed by section 14 of the act, as 
amended, and appropriated for the clinic, and need not be charged against 
appropriations for the court. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, January 5, 1950: 


Reference is made to your letter of December 21, 1949, requesting 
my decision upon the propriety of an action contemplated by the 
Commissioners of the District of Columbia as hereinafter set out 
regarding probation officers whom the Commissioners of the District 
of Columbia are authorized to appoint under authority contained in 
section 12 of Public Law 347, approved August 4, 1947, 61 Stat. 746, 
to carry out the purpose of the said act stated in section 1 thereof, 61 
Stat. 744, as follows: 

The purpose of this Act is to establish a program for the rehabilitation of 
alcoholics, promote temperance, and provide for the medical, psychiatric, and 
other scientific treatment of chronic alcoholics; to minimize the deleterious 
effects of excessive drinking on those who pass through the courts of the District 
of Columbia; to reduce the financial burden imposed upon the people of the 
District of Columbia by the abusive use of alcoholic beverages, as is reflected 
in mounting accident rates, decreased personal efficiency, growing absenteeism, 
and a general increase in the amount and seriousness of crime in the District 
of Columbia, and to substitute for jail sentences for drunkenness medical and 
other scientific methods of treatment which will benefit the individual involved 
and more fully protect the public. In order to accomplish this purpose and 
alleviate the problem of chronic alcoholism, the courts of the District of Columbia 
are hereby authorized to take judicial notice of the fact that a chronic alcoholic 
is a sick person and in need of proper medical, institutional, advisory, and re- 
habilitative treatment, and the court is authorized to direct that he receive 
appropriate medical, psychiatric, or other treatment as provided under the 
terms of this Act. 


That act provides, inter alia, by section 3 (a) and (b), 61 Stat. 744, 
for the establishment and equipment of a clinic “for the diagnosis, 
classification, hospitalization, confinement, treatment, and study 
of persons who are found to be chronic alcoholics, as defined herein, 
by the Municipal Court for the District of Columbia,” and directs 
the Commissioners of the District of Columbia to utilize the services 
of such clinic “for the treatment of the chronic alcoholic as authorized 
by this Act and for the purpose of preparing and administering a 
program for the rehabilitation of alcoholics and the promotion of 
temperance through teaching and training of professional personnel 
and use through community organization.” 
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It appears from your letter that at the present time the clinic, while 
treating certain persons upon a voluntary basis, is not yet treating 
persons referred to it by the Municipal Court for the District of 
Columbia after they have been found by the court to be chronic 
alcoholics. It is in connection with the proposed treatment by the 
clinic of persons referred to it by the said Municipal Court that your 
question regarding the jurisdiction over probation officers appointed 
under the act, supra, arises. That question arises because of the pro- 
visions of sections 8 and 12 of the act of August 4, 1947, 61 Stat. 745, 
746, as follows: 

Sec. 8. A chronic alcoholic committed to the clinic and who is permitted to 
remain at liberty or conditionally released shall be under the supervision of the 


probation office of the court in which he was committed, or the clinic, or such 
other agency, public or private, as the court may determine. 


* * * * » Ls * 


Sec. 12. The Commissioners of the District of Columbia are authorized and 
directed to appoint a director of the clinic, who shall be a qualified physician with 
such training in psychiatry as they may prescribe, the necessary medical officers, 
psychiatrists, probation officers, social-case workers, and other personnel needed 
to carry out the purposes of this Act. [Italics supplied.] 


In connection with the operation of the clinic, and with particular 
reference to the sections just quoted, the Commissioners, for the reasons 
set forth in your letter and subject to a favorable decision by this 
Office, contemplate taking the following action with respect to the ap- 
pointment and compensation of a probation officer to operate in con- 
nection with the activities of such clinic: 

The Commissioners of the District of Columbia will appoint, and the District 
of Columbia will compensate, a probation officer to be recommended by the 
Municipal Court. Such probation officer, upon his appointment, will be assigned 
to the office of the Chief Probation Officer of the Municipal Court, to be super- 
vised and directed by the said Chief Probation Officer, to whom he shall be 
responsible for the performance of duties directly connected with the activities 
of the Alcoholic Clinic. 

It is stated in your letter that the funds to defray the cost of oper- 
ating the clinic, including the salaries of persons performing duties 
in connection with the activities of the clinic, are derived from the tax 
imposed by section 504 of Public Law 76, approved May 27, 1949, 63 
Stat. 185, which amends section 14 of the act of August 4, 1947, to read 
as follows: 

Six per centum of the annual fees for licenses for the manufacture or sale of 
alcoholic beverages, except for retailer’s license, class E, imposed by section 11 
of the District of Columbia Alcoholic Beverage Control Act, as amended, is hereby 
permanently appropriated to carry out the purposes of this Act. 

The compensation of the probation officer would be paid from the 
money so appropriated rather than from the appropriation made for 
the court. 

In view of the foregoing, there appears no reason why this Office 
should object to the action contemplated by the Commissioners, i. e., 
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the appointment of a probation officer upon the recommendation of the 
Municipal Court for the District of Columbia, such probation officer 
to be compensated by the District of Columbia under the appropriation 
supra, but to act under the supervision of the Chief Probation Officer 
of the said Municipal Court to whom he would be responsible for duties 
directly connected with the clinic to be operated in furtherance of the 
alcoholic rehabilitation program. 


(CB-91280] 


Transportation — Household Effects — Interdepartmental 
Transfer 


An employee probationally appoined at a new duty station under an inter- 
departmental transfer, who shipped his household effects to his probational duty 
station in anticipation of a permanent transfer, is entitled under Executive Order 
No. 9805 to be reimbursed for such shipment upon the conversion of the probational 
appointment to a permanent transfer, provided the transportation of household 
effects at Government expense is administratively authorized. 

Comptroller General Warren to Hendrix Newman, Department of 


State, January 6, 1950: 


Reference is made to your letter of December 6, 1949, file No. 
NAO: F, transmitting a voucher stated in favor of Thomas A. Annan 
for $179.28, and requesting “advice as to the legality of payment.” 

It appears that on May 9, 1949, the employee was given a proba- 
tional appointment by transfer from the War Assets Administration 
to the New York office of the Department of State with the under- 
standing that his transfer would be made permanent at the expiration 
of six (6) months if his services were satisfactory. He proceeded to 
New York at his own expense and reported for duty May 9. On July 
11, in anticipation of a permanent transfer and because of the availa- 
bility of living quarters, the employee had his household effects shipped 
from Washington, D. C., to New York, New York, at a cost of $168.04. 
A travel authorization providing for transportation of his immediate 
family and household effects was issued November 21, 1949, that being 
the date that it was determined administratively to permanently 
transfer the employee to New York. The formal notice of transfer, 
Standard Form No. 50, was issued on November 28, 1949. The em- 
ployee now claims reimbursement upon a commuted basis for shipment 
of 3,600 pounds at the rate of $4.98 per 100 pounds, or $179.28. 

Executive Order 9805, dated November 25, 1946, promulgated by 
the President pursuant to the authority conferred upon him by section 
1 (a) of Public Law 600, 60 Stat. 806, provides, inter alia, that upon 
transfer of an employee from one official station to another for perma- 
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nent duty the expenses of travel for himself and the expenses of trans- 
portation of his immediate family and household effects shall be 
allowed and paid from Government funds “when authorized in the 
order directing the travel.” 

It is evident that so long as the employee’s transfer remained pro- 
bational no permanent transfer of duty station within the meaning 
of the above-mentioned act and Executive order was involved, and no 
right existed for shipment of his household effects at Government ex- 
pense. However, once the probational transfer was converted to a 
permanent transfer, it was within the administrative discretion to 
authorize shipment of his household effects at Government expense. 
The fact that the employee shipped his household effects prior to the 
date of the permanent transfer does not operate to nullify the effective- 
ness of the travel order authorizing shipment of his effects at Govern- 
ment expense. See, generally, 27 Comp. Gen. 97; td. 294; id. 618. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


(B-91223] 


Six Months’ Death Gratuity—Effect of Absence Without 
Leave at Time of Death 


A member of the armed forces who died by suicide during a period of absence 
without leave occurring after the effective date of section 4 (b) of the Armed 
Forces Leave Act of 1946 is to be regarded as continuing in a pay status during 
such absence for the purpose of computing the six months’ death gratuity at the 
rate of pay received at the date of death and such gratuity, not being a part of 
the pay and allowances forfeited by section 4 (b) for absence without leave, may 
be paid upon administrative determination that death was not due to misconduct. 


Assistant Comptroller General Yates to Maj. H. G. Ledgerwood, 
Department of the Army, January 9, 1950: 


By indorsement of December 6, 1949, of the Chief of Finance, 
Department of the Army, there was received your communication of 
November 10, 1949, requesting decision whether you are authorized 
to make payment on a voucher, submitted therewith, in favor of Mrs. 
Helen C. Altamirano, Box 136, Rincon, New Mexico, as mother and 
designated beneficiary, covering the six months’ death gratuity pay 
in the case of her late son, Edward C. Altamirano, private, Coast 
Artillery Corps. 

The official report of the enlisted man’s death, which accompanied 
your communication, reflects that he died July 11, 1949, of self-inflicted 
gunshot wounds while mentally unsound; that his death was in line 
of duty and not the result of his own misconduct; and that he had 
been absent without leave from 6 a. m. July 8, 1949, but that 
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the administrative charge of absent without leave was removed because 
of mental unsoundness at the beginning of the absent without leave 
status. 

The act of December 17, 1919, 41 Stat. 367, as amended, 10 U. S. C. 
903, provides in part as follows: 

Hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his own misconduct, of any officer or enlisted man 
on the active list of the Regular Army or on the retired list when on active 
duty, the Chief of Finance of the Army shall cause to be paid to the widow, 
and if there be no widow to the child or children, and if there be no widow 
or child to any other dependent relative of such officer or enlisted man previously 
designated by him, an amount equal to six months’ pay at the rate received 
by such officer or enlisted man at the date of death. * * 

The act of June 4, 1920, 41 Stat. 824, as amended, 34 U. S. C. 943, 
makes similar provisions with respect to the Navy. 

The laws and regulations governing the pay of enlisted men of the 
Army and Navy, in effect prior to the Armed Forces Leave Act of 
1946, 60 Stat. 963, as amended, uniformly were applied as placing in 
a nonpay status an enlisted man who, without proper authority, 
absented himself from his organization, station, or duty, regardless 
of whether the absence resulted from sickness or disability and ir- 
respective of his condition being one of responsibility or irresponsi- 
bility. Since, in such case, the enlisted man was not in a pay status 
and, hence, had no rate of pay on which to compute the gratuity, it 
necessarily was held that the gratuity was not payable where the en- 
listed man died while in an absent without leave status, notwith- 
standing he may not have been responsible because of insanity, or 
otherwise, for his unauthorized absence. Decision of November 12, 
1947, B-69694, 27 Comp. Gen. 269, mentioned in your communication, 
which considered a case involving an unauthorized absence from June 
8 to July 9, 1946, is to such effect. 

However, section 4 (b) of the said Armed Forces Leave Act of 
1946, as added by section 1 of the act of August 4, 1947, 61 Stat. 748, 
provides, in part, as follows: 

(b) After August 31, 1946, members of the armed forces when absent on 
account of sickness or wounds, or when directed by the Secretary to be absent 
from duty to await orders pending action on disability retirement proceedings 
fer any period in excess of the number of days’ leave authorized by this Act, 
shall receive the same pay and allowances they would receive if not so absent; 
when absent with leave for other causes, members shall be entitled during such 
absence not exceeding the aggregate number of days’ leave authorized by this 
Act to the same pay and allowances they would receive if not on leave and 
to any additional allowance or allowances otherwise provided by law for 
members while on leave. When the Secretary authorizes members to be absent 
in excess of the number of days’ leave authorized by this Act, they shall not be 
entitled to any pay or allowances during such absence. When absent without 
leave or absent over leave, they shall forfeit all pay and allowances during such 


absence, unless such absence is excused as unavoidable. * * * [Italics 
supplied.] 
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In view of the provisions of such statute and as the administrative 
charge of absent without leave in this case was removed because of 
mental unsoundness at the beginning of such absence, you request de- 
cision as to the propriety of payment on the submitted voucher. 

Contrary to the situation under the prior laws and regulations, the 
italicized provisions of the quoted section 4 (b) plainly contemplate 
that enlisted men of the armed forces shall continue in a pay status 
during periods of absence without leave. Such provisions were so ap- 
plied in B-87857, September 16, 1949, authorizing settlement in favor 
of the widow of an enlisted man of the Army who died February 23, 
1949, while absent without leave, of the net balance of pay accruing 
from the beginning of such absence, January 24, 1949, to date of death, 
upon a showing that his unauthorized absence was excused as un- 
avoidable. Accordingly, the said decision of November 12, 1947, and 
prior decisions of like effect, are not for consideration in any case 
where the unauthorized absence may be regarded as coming within the 
purview of the said section 4 (b). Also, it is only the pay and allow- 
ances accruing to an enlisted man during a period of absence without 
leave which are forfeited by those statutory provisions unless such 
absence is excused as unavoidable. The six months’ death gratuity 
is not a part of an enlisted man’s “pay and allowances” and, conse- 
quently, this Office would not be required to object to otherwise proper 
payments of the six months’ death gratuity in cases of this nature 
solely for the reason that the unauthorized absences had not been 
excused as unavoidable. 

The entire period of this decedent’s unauthorized absence was sub- 
sequent to the effective date of section 4 (b) of the Armed Forces Leave 
Act of 1946 and, accordingly, he was in a pay status on the date of his 
death. On the basis of the showing in the official report of death, that 
this enlisted man’s death was not the result of his own misconduct, 
payment on the submitted voucher, which is returned herewith, is 
authorized. 


[B-87890] 


Compensation—Disability—Annual Leave Accrual During 


Period of Disability 


The decision of August 12, 1949, 29 Comp. Gen. 73, that annual leave may not 
aecrue to an employee for a period during which he received disability compensa- 
tion, does not require the retroactive adjustment of leave credits, or lump-sum 
nag therefor, made prior to that date pursuant to leave regulations then 
in effect. 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, January 10, 1950: 


Reference is made to your letter of October 24, 1949, requesting ad- 
vice regarding the application of decision of August 12, 1949, B-87890, 
29 Comp. Gen. 73, to the leave accounts of employees who have been 
separated from the service and to employees who still are on the rolls. 
Said decision held that the provision of section 30.403 of the leave 
regulations issued under the 1936 leave acts, 49 Stat. 1161, 1162, which 
authorized the credit of leave to employees in receipt of disability 
compensation was in contravention of the Employees’ Compensation 
Act of September 7, 1916, 39 Stat, 742, and, therefore, that a lump-sum 
payment for annual leave could not be made to an employee for that 
part of the accrued annual leave credited during a period the employee 
was in receipt of disability compensation. 

The pertinent portion of section 30.403 of the leave regulations in- 
yolved in the above decision is as follows: 


* * * That when an employee absent because of injury received in line of 
duty requests to be carried on leave-without-pay, he shall, upon his return to 
duty, receive credit for accrued leave covering the period for which he was 
paid disability compensation by the Employees’ Compensation Commission. 


It is stated in your letter than since publication of the cited decision 
it has been learned that several other employees in receipt of disability 


compensation have in the past been credited with leave upon their 
return to duty, no question having been raised in regard thereto be- 
cause lump-sum leave payments were not involved. In view thereof, 
you desire to know whether in all such cases subsequent to the lump- 
sum leave payment act of December 21, 1944, 58 Stat. 845, an adjust- 
ment of leave is required for those employees still on the rolls and 
whether recovery should be effected for such leave which has been in- 
cluded in lump-sum payments to employees upon separation from 
the service. 

Under date of October 20, 1949, this Office advised the United States 
Civil Service Commission of the holding in the decision of August 12, 
1949, supra, and suggested that the Commission give consideration 
to the elimination from the leave regulations of the provision in 
section 30.403 thereof authorizing credit for annual and sick leave 
covering periods when an employee is in receipt of disability compen- 
sation from the Employees’ Compensation Commission. By amend- 
ment to the annual and sick leave regulations filed in the Division of 
Federal Register on December 5, 1949, and published in the Federal 
Register on December 6, 1949 (14 F. R. 7288), the Civil Service Com- 
mission revised section 30.408 of said regulations in accordance with 
the foregoing suggestion. 
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The provision of section 30.403 of the leave regulations as it existed 
prior to the amendment of December 5, 1949, is not ambiguous; and 
in addition to the employees in your Administration who have been 
credited with leave thereunder, there doubtless are numerous other 
employees throughout the Government service who, under said prior 
regulations, have been credited with leave while in receipt of dis- 
ability compensation. 

In the light of the action of the Civil Service Commission in elimi- 
nating the objectionable provision from section 30.403 of the leave 
regulations, and having regard for the difficulty in attempting to 
adjust leave accounts over periods of several years, involving both 
the closed out and open accounts, the decision of August 12, 1949, 
need not be given any retroactive effect. 

Accordingly, no action need be taken to disturb any annual leave 
credited to an employee in receipt of disability compensation upon 
his return to duty prior to the date of the decision of August 12, 1949, 
or to require any refund for such leave that may have been included 
in a lump-sum payment. Moreover, since the said decision did not 
involve sick leave there will be no objection to the crediting of sick 
leave to employees who return to duty after being in receipt of dis- 
ability compensation up to the date of the amendment to the leave 
regulations, namely, December 5, 1949. 

Upon the above view of the matter, there is for reconsideration the 
case of the nurse to whom reference is made in the decision of August 
12, 1949. In your letter of July 13, 1949, it is stated that said em- 
ployee reported for duty on April 3, 1949, after being in receipt of 
disability compensation and was converted from her former classified 
position to that of Nurse, Associate Grade, in the Department of 
Medicine and Surgery, and as the latter position was not within the 
purview of the leave acts of 1936, it was suggested that section 30.403 
of the leave regulations as it existed at that time was not applicable 
to permit the crediting of leave to said employee. In that connection, 
it is for noting that the act of January 3, 1946, 59 Stat. 675, 676, 
authorizing the establishment of a Department of Medicine and Sur- 
gery in the Veterans Administration, contains a provision to the 
effect that nurses could be continued in their present positions in the 
then Medical Service until their qualifications for appointment in 
the Department of Medicine and Surgery were determined by the 
Administrator. In view thereof, there is some doubt as to whether 
the above employee is to be regarded as not being within the purview 
of the 1936 leave acts and the leave regulations issued pursuant thereto 
when she returned to duty. In other words, if no action was taken to 
determine her qualifications or to process her appointment under the 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 299 


act of January 3, 1946, supra, until the day she reported for duty, it 
reasonably may be concluded that for a portion of that day she was 
still subject to the 1936 leave acts and may be credited with leave to 
the same extent as authorized herein for other employees who returned 
to duty prior to the date of the decision of August 12, 1949. On the 
other hand, if there actually was a change in the employee’s status 
under the act of January 3, 1946, prior to her return to duty on April 
3, 1949, she would be excluded from any benefits whatsoever under the 
1936 leave acts or the regulations issued pursuant thereto. 


(B-68407] 


Leases—Repairs and Improvements—Limitation 


In view of the limitation in section 322 of the Economy Act upon expenditures 
for repairs, etc., to property leased to the United States, not more than 25 per 
centum of the net rental for the original term of a lease for less than one year 
which contains an option to renew on an annual basis thereafter may be expended 
for alterations, repairs, or improvements until the option to renew is exercised. 


The term “rent” as used in the percentage limitation in section 322 of the Economy 
Act upon expenditures for repairs, etc., to property leased to the United States 
means the net rent, exclusive of the value of any special services furnished by 
the lessor as part of the rental consideration. 


Comptroller General Warren to M. D. Lewis, National Mediation 
Board, January 12, 1950: 

Reference is made to your letter of November 28, 1949, transmitting 
a voucher with related papers stated in favor of 39 South La Salle 
Building, L. J. Sheridan and Company, in the amount of $3,747.97 
as the proportionate cost of certain alterations made by the lessor to 
rooms 414-425 inclusive and rooms 1425 and 1426 leased to the Gov- 
ernment under lease No. MBrab-119, dated August 12, 1949, and re- 
questing a decision as to whether you properly may certify the voucher 
for payment in view of the terms of said lease. 

Under the referred-to lease The Sodak Company let the rooms 
described above to the Government for the term beginning with date 
of occupancy, October 15, 1949, and ending June 30, 1950, at an annual 
rental rate of $21,165, payable monthly in arrears in the amount of 
$1,763.75, with renewal option to the Government not to extend the 
occupancy beyond June 30, 1951. Paragraph 13 provides for can- 
cellation by the lessor on the last day of any calendar month in any 
year under the conditions therein provided. Certain special services 
listed in paragraph 6 of the lease are required to be furnished by the 
lessor as part of the rental consideration. Paragraph 12 provides in 
effect that in addition to the specified rental the Government shall 
reimburse the lessor for one-half of the cost of alterations necessary 
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to fit the space for occupancy of the tenant as per plans attached to 
the lease, such cost, however, not to exceed 25 percent of the amount 
of the rent for the rental term. Paragraph 12 further provides that 
reimbursement for the cost of the alterations will be made to the lessor 
upon completion of the work and upon presentation of itemized state- 
ments of total expenditures for such alterations supported by receipted 
bills for materials and services showing the character of the work done 
and identification thereof. The supporting data attached to the 
voucher show expenditures by the lessor’s agent totaling $12,208.43 
for materials and labor incidental to alterations to the leased space 
made on behalf of the lessor. 

In determining the propriety of the proposed payment, it is necessary 
to consider the provisions of section 322 of the Economy Act of June 
30, 1932, 47 Stat. 412, which limit payments “for alterations, improve- 
ments, and repairs of the rented premises” to “25 per centum of the 
amount of the rent for the first year of the rental term, or for the 
rental term if less than one year.” In that connection, there are 
attached to the lease supporting data indicating that at the date of 
the aforesaid lease the fair market value of the building in question 
was $3,000,000; that the fair market value of the leased space (shown 
as representing 1/29 of the entire rental area of the building) was 
$103,482.76 ; that the cost of special services, general repairs, and main- 
tenance for the entire building and the leased space aggregated 
$263,372.61 and $9,080.26, respectively, and that at the date of said 
lease the net annual rental was $12,084.74. The supporting data 
attached to the voucher show that the amount claimed, $3,747.97, was 
computed by taking 25 percent of the gross rental for the original 
term—October 15, 1949, to June 30, 1950—that is to say, 25 percent 
of $14,991.87. 

The term “rent” as used in section 322 of the Economy Act of June 
30, 1932, supra, has been construed to mean the net rent exclusive of 
the value of any special services furnished by the lessor as part of 
the rental consideration. See 12 Comp. Gen. 546. Accordingly, the 
applicable appropriation in this instance may not be obligated for 
alterations, improvements, and repairs in excess of 25 percent of the 
amount of the basic or net rent for the original term—that is to say, 
25 percent of $8,543.83, or $2,135.96. To the extent that paragraph 12 
is inconsistent with the foregoing it is without legal effect. 16 Comp. 
Gen. 644 as modified by 20 Comp. Gen. 30. While it is true that the 
lease may be renewed at the option of the Government for the fiscal 
year beginning July 1, 1950, such right of renewal is inchoate and may 
never be exercised and, therefore, unless and until such renewal shall 
have been exercised there is no authority of law for payment for 
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alterations, improvements, and repairs in excess of 25 percent of the 
net rental for the original term, or in excess of $2,135.96. 20 Comp. 
Gen. 30. 

Accordingly, the voucher may not be certified for payment in excess 
of $2,135.96. 

The voucher and supporting papers are returned herewith. 


[A-98112] 


Water Rent—District of Columbia—Federal Agencies 


Under a lease to a Federal agency of private property in the District of Columbia 
whieh requires the lessor to furnish water and provides for an adjustment in 
rental when the cost of the special services furnished by the lessor is less than a 
fixed amount, water rents paid by the lessor, refund of which is refused by the 
District of Columbia, may be included in computing the cost of such special 
services, 16 Comp. Gen. 741, distinguished. 

Comptroller General Warren to Lester H. Thompson, Federal 


Housing Administration, January 13, 1950: 


Reference is made to your letter of August 18, 1949 (your file 
AA-W), transmitting a voucher stated in favor of Herbert Glassman 
and Sylvia G. Ostrow, in the amount of $6,435.32 as rent for the month 
of June 1949 for the property located at 1021 14th Street N. W., 
Washington, D. C., leased to the Government under lease Ng. HA 
(6000) fh—5, dated June 28, 1944, and requesting a decision as to 
whether you properly may certify the voucher for payment in the 
full amount claimed thereon or whether the amount of $5,429.22, 
representing the cost of water furnished the leased premises from 
July 1, 1944, to June 30, 1949, should be deducted therefrom. 

The subject lease provides for an annual rental of $77,223.80, 
payable in arrears in monthly installments of $6,435.32. It appears 
that said rental represented 15 per centum of the assessed valuation 
of the property at date of the lease, or $51,702, and $25,521.80 
was the estimated cost of special services as shown on the itemized 
statement attached to the lease. Paragraph 6 requires the lessor to 
furnish hot and cold running water as part of the rental cost and para- 
graph 12 provides, in effect, that if the actual cost of maintenance 
(special services to be furnished by the lessor under paragraph 6) is 
less than $25,521.80 per annum the lessor will rebate the difference 
to the Government. You state that the latter provision has been com- 
plied with by the lessor, resulting in a refund of the difference each 
year where it was shown that the actual cost of maintenance was less 
than $25,521.80, and that water rents as itemized in your letter, total- 
ing $5,429.22, were included in the maintenance cost under the five-year 
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period here involved. You further state that recently it has been 
brought to your attention that the District of Columbia will not assess 
water charges against a leased building within the District of Colum- 
bia wholly occupied by the Government, but that since the contracting 
officer was not aware of such provision and apparently neither was the 
lessor, the Commissioners of the District of Columbia were not re- 
quested to furnish water without charge in this instance. 

Doubt as to the propriety of the proposed payment without de- 
duction of $5,429.22 for the water payments referred to above appar- 
ently arises because of the decision reported in 16 Comp. Gen. 741, 
wherein it was held that there is no legal basis for the collection of 
water rent from Federal agencies occupying private property in the 
District of Columbia and that the accounting officers of the District 
of Columbia are charged by law with the determination as to whether 
a refund is authorized where water rentals are voluntarily paid by the 
owner of such property leased to a Government agency under an 
agreement providing that the lessor should not be responsible for such 
charges. The present case is distinguishable from the cited case in 
that in the present instance the lessor is required to furnish water as 
part of the rental consideration, in which circumstances the cost of the 
water is not a direct charge against the Federal Government. Con- 
sequently, the rule in 16 Comp. Gen. 741, insofar as concerns the legal- 
ity of payments for water furnished leased property in the District of 
Columbia occupied by Federal agencies, is not applicable in the present 
situation. Since the President, Board of Commissioners, District of 
Columbia Government, in response to an inquiry from this Office 
concerning the matter has declined to effect any reimbursement of the 
water rents paid, the voucher may be certified for payment, without 
deduction, if otherwise free from objection. 

The voucher is returned herewith. 


([B-90858, B-86745] 


State Jury Service—Fractional Days—Crediting of Payment 
for Jury Service to Compensation 


In cases not finally adjusted heretofore, in determining the adjustment which 
should be made under section 3 of the act of June 29, 1940, in the compensation 
of an employee who is absent on jury service in a State court for a fractional 
part of his regular workday, the amount to be collected from the employee on 
account of jury fees received may not exceed the amount of salary otherwise 
payable to the employee for the hours of absence, and any excess may be retained 
by the employee. 28 Comp. Gen. 729, modified. 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, January 18, 1950: 


There has been reconsidered the rule stated in decision of June 28, 
1949, B-86745, 28 Comp. Gen. 729, to you, relative to the amount of 
the jury fee properly for crediting pursuant to the provisions of 
section 3 of the act of June 29, 1940, 54 Stat. 689, against the com- 
pensation of an employee of the United States who is absent from 
his regularly prescribed duties for a fractional day only for the pur- 
pose of performing jury service in a State court. 

Section 3 of the said act of June 29, 1940, provides: 

There shall be credited against the amount of compensation payable by the 
United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State 
any amounts which such employee may receive from such State on account 
of such jury service. 

The language of the quoted section requires that any amount re- 
ceived by an employee of the United States or the District of Columbia 
on account of jury service in a State court shall be credited against 
the amount payable by the United States to the employee for such 
period as the employee may be absent for jury service in a State court. 
Consequently, in applying that section, the amount collected or de- 
ducted on account of jury fees received by the employee may not exceed 
the amount of salary or compensation otherwise payable to the em- 
ployee for the period of his absence on account of jury service. Cf. 
20 Comp. Gen. 209; 21 td. 191. That is to say, the jury fees received 
by an employee shall be applied against the amount that otherwise 
would be payable to him for the period of absence on jury duty, and 
only the excess of the jury fee over the amount of such compensation 
is for retention by the employee. 

As illustrative of the foregoing there may be considered the case 
of an employee who is compensated at the basic salary rate for Grade 
GS 1, $2,200 per annum, or $1.06 per hour, and who is called for jury 
service in a State court. If such an employee on any particular day 
were to be absent from his regular job for three hours on account of the 
performance of jury service in a State court where the daily jury fee is 
$5, the amount which otherwise would be payable by the United States 
to the employee as compensation for the period of absence on such 
jury service would be $3.18. Applying the $5 jury fee against that 
amount leaves a balance of $1.82 for retention by the employee. 

The rule stated in the said decision of June 28, 1949, is modified 
accordingly for application in cases not finally adjusted heretofore. 


899191™—50-——20 
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[B-83611] 


Contracts——Change Orders—Additional Compensation 


The reservation by a contractor, as a condition to accepting an order changing 
the specifications of a construction contract because of unanticipated subsurface 
conditions, of a right to make claim for costs incident to the delay occasioned 
by the change, does not obligate the United States to pay the contractor’s stand- 
by costs incurred during such delay where the original contract permits such 
change orders and provides that delays resulting therefrom shall not entitle the 
contractor to damages or to payment of additional compensation. 28 Comp. Gen. 
682, amplified. 

Comptroller General Warren to the Secretary of the Interior, 


January 19, 1950: 


Reference is made to letter of September 9, 1949, from the Assistant 
Secretary of the Interior, requesting to be advised with respect to the 
matter presented in an enclosed copy of a letter dated August 25, 1949, 
from the Acting Chief Engineer, Bureau of Reclamation, relative to the 
decision of this Office dated June 3, 1949, B-83611, 28 Comp. Gen. 682. 

In the decision of June 3, 1949, there was considered the question 
whether the Utah Construction Company was entitled to payment of 
additional compensation for the increased costs of performance result- 
ing from delays by the Government incident to making changes in the 
contract work covered by contract No, 12r—-15725 dated January 15, 
1946. It was held therein that where a construction contract reserved 
to the Government the right to make reasonable changes in the work, 
due to subsurface conditions differing materially from those shown 
inthe original plans and specifications for which an extension of time 
for performance and an equitable adjustment in the contract price 
would be allowed, the contractor is not entitled to be paid additional 
compensation for the delays incident to the changes. In support of 
that holding, there were cited various court cases, and in particular 
the case of United States y. Rice, 317 U. S. 61, wherein the court held 
that a delay resulting from a change in the specifications under article 
4, such as here involved, due to discovery of subsurface conditions 
differing materially from those shown on the drawings or indicated in 
the specifications, did not constitute a breach of the contract by the 
Government so as to entitle the contractor to damages. Also, it was 
stated in 28 Comp. Gen. 682 that, when the contractor accepted the 
order for changes, it accepted the additional prices fixed for the work 
as full compensation for making the changes and the additional time 
of 425 calendar days which was allowed to cover the time required 
for performance of the contract by reason of the changes, thereby re- 
lheving the contractor from the assessment of liquidated damages for 
that period; and it was stated further that the Government did not 











Comp. Gen.] DECISIONS OF THD COMPTROLLER GENERAL 305 


obligate itself to pay damages solely because of the delay incident to 
the changes. 

It is pointed out by the Acting Chief Engineer, Bureau of Reclama- 
tion, in his letter of August 25, 1949, that this Office may have over- 
looked the fact that on page 71 of the change order, “Order for 
Changes No. 3,” it was stipulated that the unit prices established for 
the work to be performed on the said order did not include any allow- 
ances for costs which the contractor has alleged to have “incurred as 
a result of stand-by or disruption of its construction program during 
the period from April 15, 1947, to December 11, 1947.” It is stated 
that this provision was included in the change order at the instance of 
the contractor and upon its refusal to accept a change order unless its 
rights to assert a claim for such additional compensation would be 
preserved. 

The reservation by the contractor of its right to assert a claim for 
stand-by costs was not the controlling factor in reaching the conclu- 
sion as to its right to additional compensation. Since the Supreme 
Court has held that a delay resulting from a change in the specifications 
under said article 4 due to discovery of unanticipated subsurface condi- 
tions does not constitute a breach by the Government so as to entitle 
the contractor to damages or payment of additional compensation 
therefor, the reservation by the contractor of a claim for such addi- 
tional compensation because of delays in making changes in plans and 
specifications does not create an obligation on the part of the Govern- 
ment to make payment of such additional compensation. The facts 
and the terms of the contract in the case of United States v. Rice, supra, 
are similar to those here involved and in that case it was held that the 
contractor was not entitled to additional compensation for increased 
costs incurred during the period of delay occasioned by the change in 
plans by the Government. Also, to the same effect, see United States 
v. Foley Company, 329 U. S. 64. 

Accordingly, it must be held that even though the contractor reserved 
the right to assert a claim for the stand-by costs here involved, the 
facts afford no legal basis for payment of such costs. 


([B-91558] 


Lump-Sum Leave Payments—Refunds Upon Change in Em- 
ployment From Full Time to Part Time Position 


An employee who received a lump-sum payment for accrued leave upon change 
of his full time position to a part time position prior to the act of October 5, 1949, 
placing part time employees under the same leave system as full time employees, 
is required, under section 1 of the lump-sum leave act of December 21, 1944, to 
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refund so much of the lump-sum payment as covers accrued leave extending 
beyond the date of the 1949 act, accrued leave being absorbed, during the period 
between the date of the change in position and the date of the act, at the rate of 
eight hours for each workday. 

Comptroller General Warren to the Administrator, Federal Security 


Agency, January 19, 1950: 


Reference is made to your letter of December 22, 1949, requesting 
decision upon certain questions hereinafter set forth relative to the 
effect of the provisions of Public Law 316, approved October 5, 1949, 
infra, upon a lump-sum payment theretofore made under then existing 
leave laws. 

The facts as related in your letter are that one Edward J. Hughes 
had been employed full time in a position as classification clerk in the 
Public Health Service until October 3, 1949, when his employment was 
changed from full time to part time—working four hours each day, 
Monday through Friday; that as pari time employees were excluded 
at that time from the benefits of the leave acts he was paid in a lump 
sum for 56 hours of leave, which remained to his credit at the time of 
the change from full time to part time employment ; that under Public 
Law 316, approved October 5, 1949, he became entitled to the benefits 
pro rata of the leave acts; and that by virtue of said Public Law 316 
it results that the lump-sum payment made actually covers a period 
during which he earned leave as a part time employee—all under the 
same leave system. Upon those stated facts you present for considera- 
tion the following questions : 

1, Was the employee reemployed “under the same leave system prior to the 


expiration of the period covered by such leave payment” within the meaning of 
the statute? 


2. Should the employee be required to refund the amount necessary to cover 
the unexpired portion of the lump-sum leave period in which he earned leave as a 
part-time employee? 

8. If your answer to questions No. 1 or 2 is in the affirmative, should the refund 
cover 48 hours (deducting 8 hours for October 3 and 4) or 40 hours (deducting 
16 hours for October 3 and 4) ? 


The referred-to act of October 5, 1949, Public Law 316, 63 Stat. 703, 
provides: 

That part-time officers and employees for whom there has been established 
a regular tour of duty covering not less than five days in any administrative 
workweek shall, unless otherwise excepted, be entitled to the benefits pro rata 


of the annual and sick leave Acts of March 14, 1936 (49 Stat. 1161 and 1162, 
respectively ), and such Acts are hereby amended accordingly. 


As said act grants part time employees pro rata annual and sick 
leave benefits under the leave acts of March 14, 1936, 49 Stat. 1161, 
1162, it must be concluded that such employees now are under the 
same leave system within the meaning of the first proviso of section 1 
of the lump-sum leave act of December 21, 1944, 58 Stat. 845. Accord- 
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ingly, questions 1 and 2 are answered in the affirmative. 27 Comp. 
Gen. 472. 

With respect to question 3, it is presumed that the lump-sum pay- 
ment under the lump-sum leave act of December 21, 1944, represented 
compensation for 7 full workdays of 8 hours, or 56 hours, commencing 
on October 3, 1949. Since, on the effective date of Public Law 316, 
namely, October 5, 1949, the unexpired portion of the lump-sum leave 
period consisted of 5 full workdays of 8 hours, the amount for refund- 
ing in respect of said unexpired period would represent compensation 
for 5 full workdays, or 40 hours, and, upon making such refund, the 
employee would be entitled to credit, as of October 5, of annual leave 
amounting to 40 hours. Accordingly, the second alternate part of 
question 3 is answered in the affirmative. 


[B-91649] 


District of Columbia School Teachers—Compensation— 
Computation of $330 Retroactive Increase Authorized by 
Act of June 30, 1949 


In computing the $330 retroactive increase authorized for District of Columbia 
Board of Education employees by section 3 of the act of June 30, 1949, a teacher 
promoted on September 16, 1948, from a position with annual salary payable by 
law in ten equal monthly installments, September through June, to a position 
for which annual salary is paid in twelve equal monthly installments, shall 
receive one-tenth of the increase, prorated on a daily basis, for the days served 
in September prior to the pronmrotion, and one-twelfth of the increase for each 
month thereafter. 

Comptroller General Warren to the President, Board of Commis- 


sioners of the District of Columbia, January 19, 1950: 


Reference is made to your letter of December 23, 1949, requesting 
decision with respect to the correct computation of the compensation 
due Eugene E. Griffith, assistant principal at the Anacostia High 
School, for the fiscal year 1949, so far as concerns the $330 retroactive 
increase in compensation provided under section 3 of Public Law 
151, approved June 30, 1949, 63 Stat. 376. 

You state that Mr. Griffith “was promoted from Teacher, Class 3C, 
at a salary of $4,000 per annum payable in ten equal monthly pay- 
ments, to Assistant Principal, Class 16, at a salary of $4,500 per annum 
payable in twelve equal monthly payments, effective September 16, 
1948.” The computation of his salary, including the $330 additional 
compensation, is stated as follows: 
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For the period July 1-Sept. 15, 1948, $4,330+-300=$14.43333 X15 days=. $216.50 
For the period Sept. 16, 1948-June30, 1949, $4,830+300 [860]= 








Ds se hddiecleweithinecinnt 8, 823. 75 
Total earned July 1, 1948-June 30, 1949__..--------.--------- 4, 040. 25 
Amount paid prior to enactment of Public Law 151_----------------- 8, 762. 50 
Balance paid subsequent to June 30, 1949, $330 less $52,.25_____- 277. 75 


It is stated in your letter that Mr. Griffith insists he should have 
been paid the entire $330 additional as he was an employee of the 
Board of Education for the entire year and, accordingly, he is claiming 
$52.25 additional compensation. 

Section 17 of the District of Columbia Teachers’ Salary Act of 
July 7, 1947, 61 Stat. 259, provides that all employees assigned to 
salary classes from 1 to 12, inclusive, and all attendance officers as- 
signed to class 32 shall be classified as teachers and their annual salary 
shall be paid in ten monthly installments in accordance with existing 
law. The existing law appears to be the act of May 26, 1908, 35 Stat. 
291, which provides that the salary of teachers and clerks and li- 
brarians in the high and manual training schools shall begin with the 
first day of September, the first payment to be made on the first of 
October or as near that date as practicable and payment for the month 
of June to be made upon completion of the school term in June. 31 
D. C. Code 609 and 655, 

As Mr. Griffith’s salary as teacher for the fiscal year 1949 did not 
begin until September 1, 1948, he was entitled to his salary as teacher 
increased by the proportionate part of the $330 retroactive increase for 
only 15 days prior to his promotion. For the remainder of the fiscal 
year his salary as assistant principal, not being one of the classes 
for which the ten months’ salary payments are provided, was required 
to be paid in monthly installments of one-twelfth of the per annum 
salary for each month. On that basis, the period beginning Septem- 
ber 16, 1948, and ending June 30, 1949, covered 914 months, or 285 
days. Accordingly, the computation set forth above is in accordance 
with existing law, and Mr. Griffith has been paid all the compensation 
to which he was entitled for that fiscal year. 


[B-90913] 


Transportation—Rates—Supplemental Division Bases— 
Retroactive Effect 


A supplement to a division sheet issued on behalf of a carrier after the Govern- 
ment shipment was completed, which shows a basis for division of rates resulting 
in a higher net charge, may not be applied retroactively to increase the cost of 
the shipment to the Government over and above the lowest amount applicable 
under published division bases in effect on the date of service. 
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Assistant Comptroller General Yates to the St. Louis Southwestern 
Railway Company of Texas, January 25, 1950: 


Consideration has been given your request for review of settlement 
certificate No. 34820614, dated February 2, 1948, which disallowed 
your claim, per bill No. 244~A Feb. 1943, for $71.78, as a part of the 
charges alleged to be due for the transportation of explosive projec- 
tiles from Ordill, Illinois, to Defense, Texas, in January and 
February 1943. 

You claimed originally for this service, per bill No. 244 Feb. 1943, 
charges of $19,229.69 on the basis of a rate of $1.63 per 100 pounds— 
reduced to a net rate of $1.07166 by deductions for land grant—and 
said bill was paid accordingly in the March 1943 accounts of Major 
M. B. Hale, Army disbursing officer. In the audit of the payment 
voucher it was determined that an overpayment of $603.99 existed, on 
the basis of the gross rate of $1.63 reduced to a net rate of $1.038 per 
100 pounds computed in part by using divisions of 26 percent to and 
74 percent beyond Cairo, Illinois, as provided in item 145 of South- 
western Lines’ Division Sheet No. 42. It is reported that the indicated 
overpayment of $603.99 was refunded, and your claim, per bill No. 
244-A Feb. 1943, for additional charges of $71.78 was disallowed in the 
subject settlement. In your request for review you make further 
claim for the amount of $71.78 urging that the applicable net rate was 
$1.04222 per 100 pounds derived from the $1.63 rate by dividing it in 
part on the basis of allowing 22 percent to the Illinois Central Railroad 
from Ordill to Cairo, Southwestern Lines’ Division Sheet No. 100 
being referred to in this connection. 

Southwestern Lines’ Division Sheet No. 42, item 145, provided in 
substance that the Illinois Central Railroad proportion from Ordill 
to Cairo was 26 percent and the records of this Office do not show that 
any pertinent division basis was published otherwise prior to Septem- 
ber 20, 1946, when—more than three years after the shipments here 
involved were made—supplement No. 55 to division sheet No. 100 was 
issued. This supplement showed, for the first time so far as division 
sheet No. 100 was concerned, a basis for division of rates from Ordill, 
Illinois, on the Illinois Central Railroad and provided that this basis 
was to be effective with September 1946 accounts. It is the well-estab- 
lished rule of the accounting officers of the United States that division 
bases will not be applied retroactively when the result would be to 
increase the charges to the United States over and above those 
upplicable through the use of published bases indicated on the date of 
service to be then in effect. 15 Comp. Gen. 568; 197d. 81. Settlement 
34820614 was consistent with this rule and, accordingly, is sustained. 
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[B-91034] 


Sales—Surplus Property—Refund for Variance From 
Catalog Description 

A purchaser of surplus property cataloged for sale by the Government on an 
“as is” basis with an express disclaimer of warranties, having failed to take ad- 
vantage of an opportunity to inspect the property, may not be refunded the pur- 
chase price because of any variance between the catalog description and the 
quality, character, or kind of property delivered. 5 Comp. Gen. 545, overruled. 


Comptroller General Warren to Samuel Kass, Inc., January 25, 
1950: 


Reference is made to a letter dated November 25, 1949, from David 
Reich, attorney at law, in your behalf, requesting a review of settle- 
ment No. Z 126152, dated November 2, 1949, wherein no balance was 
found to be due you as a result of the purchase of a quantity of surplus 
couplings from the Department of the Navy, under contract No. 
N676s—4069, dated March 10, 1949. 

A summary of the facts—heretofore recited in the settlement and 
set forth in considerable detail in Mr. Reich’s letter of November 25, 
1949—appears to show that in response to sales catalog B-74-49 issued 
by the Naval Air Technical Training Center, Memphis, Tennessee, you 
submitted a bid dated March 4, 1949, offering to purchase, among 
others, lots 277 to 285, inclusive, covering certain quantities of explo- 
sion proof couplings at the prices indicated therein ; that your bid was 
accepted as to these lots, in addition to others, on March 10, 1949; that 
after receipt of the couplings you alleged that they were not the Crouse 
Hinds couplings or couplings similar thereto, as advertised, and there- 
fore you made claim for a refund of the purchase price; that the claim 
was forwarded to the Claims Division of this Office for consideration ; 
and that the settlement of November 2, 1949, was issued which you 
are now requesting, through your attorney, be reviewed. 

In the request for review Mr. Reich admits that the subject contract 
of sale was made on an “as is” basis, without any warranties or guar- 
anties whatsoever, and that bidders were urged to inspect the material 
prior to the submission of their bids, but contends that even under 
such conditions of sale the Government must nevertheless sell the 
same material it advertises. Basically, this contention appears to 
represent the entire issue presented by Mr. Reich and numerous court 
cases were cited by him in support thereof. 

Paragraph 2 of the terms and conditions of the subject contract 
provides, in pertinent part, that : 


All material is sold without any warranties or guaranties whatsoever, express 
or implied. ‘The description in each lot (and any statements, oral or written, with 
respect to the material heretofore made) are statements of opinion only, * * * 
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and are neither binding on the Government nor confer any rights to the purchaser 
unless the purchaser has inspected the material * * *. The purchaser agrees 
that it has had ample opportunity to inspect the material. * * * 

Ordinarily in the sale of personal property by description, there is 
an implied warranty that the property will correspond with the 
description; but where there is an express disclaimer of warranty— 
as in the instant case—no such warranty may be implied from the 
description of the property sold, as the disclaimer of warranty extends 
to and includes the description. See, in that connection, Lwmbrazo v. 
Woodruff, 175 N. E. 525; W. #. Hedger Company v. United States, 
52 F. 2d 31, certiorari denied 284 U. S. 676; 7'riad Corporation v. 
United States, 63 C. Cls. 151; and 7. Shapiro & Company v. United 
States, 66 C. Cls. 424. 

Moreover, no inspection of the couplings was made by you prior 
to the submission of your bid. In this connection, the law is clear 
that where surplus materials are offered for sale by the Government 
on an “as is” basis without warranty or guaranty of any kind, a bidder 
who fails to take advantage of an opportunity to inspect cannot sub- 
sequently recover on the grounds that the materials are of an inferior 
quality. See M@. Samuel & Sons v. United States, 61 C. Cls. 373; 
Triad Corporation v. United States, 63.C. Cls. 151; S. Brody v. United 
States, 64 C. Cls. 538; Silberstein & Son v. United States, 69 C. Cls. 
412; Sachs Mercantile Co. v. United States, 78 C. Cls. 801; Lipshite & 
Cohen v. United States, 269 U. S. 90; Mottram v. United States, 271 
U. S. 15; Maguire & Co. v. United States, 273 U. S. 67. Thus, in 
Triad Corporation v. United States, supra, the court said: 

* * * The plaintiff was thus notified before the sale that if it bid and 
purchased the lot of material it could not claim any allowance on account of 
deficiency in quality, character, or kind of material sold and delivered. 

The plaintiff did not take advantage of its right to inspect but bought the lot 
without inspecting it. 

Under the terms of the catalogue it is difficult to perceive how the Government 
could have given purchasers more specific warning than it did, that they bought 
at their risk what material it had and was offering for sale; that if a purchaser 
wished to protect himself he could do so by inspection, full opportunities for which 
were offered, and that if he failed to inspect and received something other than 
what he thought he was buying he could have no redress and could not claim 
allowances by reason thereof. More than that, he was distinctly told that failure 
to inspect would not be considered as a ground for adjustment. If plaintiff 
neglected to embrace the opportunity offered it to inspect and purchased the 


property without doing so, with notice that it bought at its own risk, it created by 
its own negligence the situation from which it now seeks relief. 


With respect to the case of Ellis v. United States, 68 C. Cls. 11, cited 
by Mr. Reich in support of his contention, the facts appear to differ 
materially from those involved in the instant matter. In that case 
material that had never been segregated was advertised for sale as 
being in several distinct lots. In other words, there was advertised 
something not in existence, namely, a segregated lot of material; 
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whereas here, there were couplings in existence and available for 
inspection. 

Moreover, the couplings here involved were described not as Crouse 
Hinds couplings, but merely as similar to that particular manufac- 
turer’s coupling; the administrative office still maintains that descrip- 
tion to be fair and representative ; even if the description used was not 
entirely accurate, as alleged by you, at least it was prepared in good 
faith; you were on notice of the fact that the description was merely 
an opinion; and an opportunity was afforded you to inspect the cou- 
plings prior to the submission of your bid but such inspection was not 
made by you. 

Under the circumstances, there appears to be no legal basis upon 
which the claim for refund of the purchase price may be allowed. Ac- 
cordingly, the settlement of November 2, 1949, disallowing your claim, 
is sustained. Certain views expressed in 5 Comp. Gen. 545, also cited 
by Mr. Reich, quite obviously are not in accord with many cases sub- 
sequently decided by this Office and to that extent said decision may 
be regarded as overruled. 


([B-91556] 


Travel and Transportation Expenses—Termination of Over- 
seas Position for Violation of Dual Employment Statute 


While the overseas civilian employment of a retired Army warrant officer was 
terminated by operation of the dual employment limitations in the act of July 31, 
1894, as of the date his civilian salary was increased to exceed $2,500 per annum, 
upon formal separation from the civilian position at the time of discovery of the 
illegality of his employment, the travel and transportation expenses incident to 
his return to the United States, if authorized, may be paid under section 7 of the 
act of August 2, 1946, provided his rights thereto are exercised within a reasonable 
time. 


Comptroller General Warren to the Chairman, American Battle 
Monuments Commission, January 27, 1950: 


Reference is made to letter of December 22, 1949, written at your 
direction, requesting a decision whether the provisions of the act of 
August 2, 1946, Public Law 600, 60 Stat. 806, authorizes your Com- 
mission to return a former employee to the United States at Govern- 
ment expense, together with his dependents and household effects, as 
a result of his having been separated from the rolls on December 21, 
1949, following discovery that he had been holding his position in 
contravention of the dual employment act of July 31, 1894 (5 U.S. C. 
62). Also, advice is requested as to what action should be taken 
toward securing refund of the salary paid to the employee during 
the period of his illegal employment. 
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The pertinent facts, as recited in said letter, are as follows: The 
employee in question was serving as superintendent of the Mexico City 
National Cemetery at a salary of $2,694.96 when the functions and 
personnel of the cemetery were transferred to your Commission by 
Executive Order No. 9873, effective October 1, 1947. His separation 
was effected on December 21, 1949, after it was discovered that he also 
was drawing retired pay as a retired warrant officer, his civilian em- 
ployment thus being in violation of the said 1894 act. Since such 
violation first occurred on July 1, 1946, the date on which the employee’s 
civilian salary was increased from $2,364 to $2,694.96 per annum, and 
since the civilian appointment was void from that date, you are in 
doubt whether the payment of the expenses of returning him to the 
United States is proper under the provisions of section 7, Public Law 
600, supra, 60 Stat. 808. 

It has been ascertained informally that the employee’s retired pay 
as an Army warrant officer does not exceed the rate of $2,500 per 
annum and that his retirement was not for disability within the excep- 
tions provided by the 1894 act. Accordingly, the said employee clearly 
was in violation of the said act from the date (July 1, 1946) on which 
his civilian salary was increased to a rate exceeding $2,500 per annum. 
Thus, all salary paid to him subsequent to that date was without 
authority of law and appropriate action should be taken to secure a 
refund thereof. See2i Comp. Gen. 38 ; id. 1129. 

Although the civilian employment in the instant case in effect was 
terminated by operation of law on July 1, 1946—the date the civilian 
salary was increased to a rate in excess of $2,500 per annum—in view 
of the recited facts it reasonably may be concluded that the date on 
which the employee actually was separated from the rolls (December 
21, 1949) may be regarded as controlling in determining his right to 
be returned and to have his dependents and household effects returned 
to the United States at Government expense. Accordingly, under the 
provisions of section 7 of the said act of August 2, 1946, such return 
transportation may be authorized by your Commission and the expenses 
thereof paid from appropriated funds, provided, of course, that such 
right to return be exercised by the employee within a reasonable time 
after he was dropped from the rolls. Compare 28 Comp. Gen. 285. 


CB-91420] 


Leaves of Absence—Sick—Compensation Adjustment for 
Excess—Reduction in Force 


An employee whose unliquidated sick leave indebtedness would otherwise have 
been excused, under section 30.406 of the Annual and Sick Leave Regulations, upon 
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his separation from an indefinite position by reduction in force, is not required 
to make compensation refund therefor by reason of his immediate appointment 
to a temporary position with the same agency and his subsequent separation 
because of “completion of work assignment,” even though the unliquidated sick 
leave balance was properly charged to his leave account in the temporary 
position. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, January 31, 1950: 


Reference is made to your letter of December 19, 1949, requesting 
advice as to whether collection should be effected from certain em- 
ployees of the Veterans Administration for sick leave advances re- 
maining unliquidated upon the dates of their separation from service 
with the Veterans Administration. You have presented the case of 
Mrs. Willette A. Feltner as illustrative of the class of cases in question. 

The personnel history of Mrs. Feltner is outlined in your letter 
as follows: 


February 26, 1943—Appointed to the Veterans Administration under War 
Service Regulations for an indefinite period. 

August 30, 1949—Reduction in force letter advising that she would be terminated 
on September 30, 1949. 

September 26, 1949—Offer of a temporary position not to exceed 90 days effective 
October 1, 1949. 

October 3, 1949—Personnel Action—Termination of War Service Indefinite 
Appointment effective September 30, 1949, and Temporary Apopintment under 
Civil Service Regulation 2.114 (c) effective October 3, 1949. 

November 14, 1949—Letter advising that the workload had declined to the extent 
that it was found necessary to reduce Personnel and that her services would 
be terminated November 18, 1949. 

November 18, 1949—Personnel Action effecting termination on account of “Com- 

pletion of work assignment.” 


It is stated further in your letter that Mrs. Feltner received a lump- 
sum payment for 29 hours’ annual leave to her credit as of September 
30, 1949, at which time she was indebted for 200 hours of advanced sick 
leave, which indebtedness was transferred as a charge to her sick leave 
account in the temporary position. At the time of her final separation 
from service with the Veterans Administration—November 18, 1949— 
the 200-hour unliquidated sick leave charge had been reduced to 190 
hours by reason of subsequent accruals of sick leave and, in addition, 
there was to her credit on that date a total of 9 hours’ accrued annual 
leave. 

Sections 30.406 and 30.408 (a) of the Annual and Sick Leave Regu- 
lations provide: 

Separation of employees indebted for unearned leave. In case of the separa- 
tion of an employee who is indebted for unearned leave, the employee shall refund 
the amount paid him for the period of such excess, or deduction therefor shall 
be made from any salary due him. Effective July 1, 1946, this section shall 
not apply in cases of death, retirement for disability, reduction of force, or 
termination by displacement order of the Civil Service Commission, or in case 


an employee is unable to return to duty because of disability, evidence of which 
shall be supported by an acceptable medical certificate. 


* . * * 2 > * 
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Disposition of sick leave account on transfer. When an employee is appointed, 
or reappointed, or transferred to another position with no break in service, or 
a break of less than 90 days, or within one year after notice of proposed separa- 
tion by reduction in force or displacement order of the Civil Service Commission, 
his sick leave account shall be disposed of as follows: 

(a) If the position is within the purview of the leave acts of March 14, 1986, 
the sick leave account shall be certified to the employing agency for credit or 
charge to the employee. 


In view of those regulations, the sick leave charge in the amount of 
200 hours properly was placed against the sick leave account of Mrs. 
Feltner in the temporary position. However, a conclusion that would 
require her, upon separation from the temporary position, to liquidate 
the sick leave indebtedness incurred in the prior indefinite position, 
other than to the extent to which sick leave accrued to her credit in the 
temporary position, would be inconsistent with and defeat the appar- 
ent purpose of that part of section 30.406 of the Annual and Sick 
Leave Regulations which excepts employees separated from service 
by reason of reduction in force from liability for liquidation of leave 
indebtednesses existing upon the dates of their separations. Cf. 26 
Comp. Gen. 939. Therefore, the employee involved need not be con- 
sidered as indebted for the unliquidated sick leave and payment to her 
for the 9 hours’ annual leave to her credit on November 18, 1949, would 
appear proper. 

The submission is answered accordingly. 
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CB-91491] 


Storage—Household Effects—In Excess of 60 Days 


Payment of charges for the entire period of storage of the household effects of 
an employee transferred to an overseas duty station may be made to a warehouse- 
man who rendered the service in good faith and without knowledge of the 60-day 
limitation in Bxecutive Order No. 9805; however, there is no authority to waive 
the employee’s ultimate liability to the United States for storage charges in excess 
of 60 days, even though the intended earlier shipment of the effects stored was 
prevented by a shipping strike. 

Comptroller General Warren to E. Kushlis, Central Intelligence 


Agency, February 1, 1950: 


Reference is made to your letter of December 19, 1949, transmitting 
a voucher stated in favor of Bekins Van & Storage Company for $11.25, 
covering charges for storage of household goods and personal effects 
of Mary Bruce Cushman, an employee of the Central Intelligence 
Agency, during the period May 16 to October 1, 1949, and requesting 
an advance decision thereon. 

By travel order dated April 5, 1949, the employee was ordered to 
proceed from Washington, D. C., to Kauai, T. H., for permanent duty, 
and shipment of her household goods and personal effects in accordance 
with the provisions of Executive Order 9805 was authorized therein. 
Pursuant to said orders, the employee departed from Washington, 
D. C., on April 27, en route to her new duty station. However, her 
effects—which had not been shipped from her residence, Los Angeles, 
California, to Washington, D. C., at the time of her entry on duty in 
September 1948—evidently were placed in storage at Oakland, Cali- 
fornia, on May 16, 1949, and remained in storage until October 1, 1949. 
It was intended that the said effects would be packed and crated and 
then shipped on Government bill of lading, but because of a shipping 
strike in Hawaii, commercial transportation was not immediately 
available. Accordingly, as soon as it became apparent that the 
Hawaiian dock strike might continue for an indefinite period of time, 
instructions were issued to have the effects moved by Army transport; 
and they were picked up by the Army on September 27, 1949, and for- 
warded in that manner. The only question presented for considera- 
tion is whether, under such circumstances, the voucher may be certified 
for payment of storage in excess of the 60-day limitation prescribed in 
section 20 of Executive Order 9805, November 25, 1946. 

The services of the claimant, Bekins Van & Storage Company, were 
rendered in accordance with an authorization issued by the Chief, 
Transportation Branch, Central Intelligence Agency, and evidently 
such services were rendered in good faith and without knowledge of 
the restrictive provisions of Executive Order 9805. Accordingly, if 
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otherwise correct, the voucher may be certified for payment. See, 
generally, section 10 of Executive Order 9805, with respect to refer- 
ence being made to any payments which may have been made on previ- 
ous vouchers. 

Neither the General Accounting Office nor the Central Intelligence 
Agency is vested with authority to waive the 60-day storage limitation 
period prescribed in the applicable Executive order, namely, Executive 
Order 9805. It follows that the ultimate liability attaches to the em- 
ployee for the storage charges incurred beyond the allowable 60-day 
period. Appropriate steps should be taken administratively to col- 
lect the amount of the excess payment from the employee. With re- 
spect to transfers ordered on or after June 20, 1949, your attention is 
invited to Public Law 110, 81st Congress, 63 Stat. 209. 

The voucher is returned herewith. 


[B-90978] 


Traveling Expenses—Personnel of United States District 
Court for Alaska—Availability of Special Fund 


The special fund established pursuant to 48 U.'S. Code 106, for the purpose of 
defraying the “incidental expenses” of the United States District Court for 
Alaska from the fees, fines, ete., collected by the court clerk, may be used to pay 
the traveling expenses of court personnel only when there is in effect no appro- 
priation specifically providing for such expenses or under which such expenses 
are budgeted. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, February 2, 1950: 


There has been considered your letter of November 25, 1949, rela- 
tive to the exceptions taken by the Audit Division of this Office to 
payment of traveling expenses on vouchers 4, 5, 6, 7, 13, and 16, 
September 1947 quarter, account of Norwin W. Lewis, clerk, United 
States District Court for the Territory of Alaska, for the reasons that 
such payments should have been made from funds appropriated by 
the Congress rather than from the schedule C fund. 

It is stated in your letter that it has been concluded that it is the 
view of the Audit Division of this Office that no expenses are payable 
from the schedule C fund if there is a specific appropriation for the 
courts of the United States available for such expenditures in Alaska. 
It further is stated that if the exceptions are sound and carried to the 
logical conclusion, the purpose of the statute establishing the schedule 
C fund would be completely nullified, since there are available specific 
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annual appropriations for practically all expenses incurred for the 
maintenance and operation of all United States courts, including those 
in Alaska; that it is the view of your office that the purpose of the 
statute is a salutary one, since the Alaska courts are peculiar in their 
jurisdiction, having many purely local functions to perform not ordi- 
narily imposed upon other United States courts; and that it seems 
appropriate that they should be financed to a large extent by locally 
collected moneys such as those which make up the schedule C fund. 

The schedule C fund was established pursuant to section 7 of the act 
of June 6, 1900, 31 Stat. 326, as amended, 48 U. S. C. 106, as further 
amended by section 10 of Public Law 773, approved June 25, 1948, 
62 Stat. 987, which provides, with reference to the duties, etc., of clerks 
of the District Court in Alaska, as follows: 

* * * He shall also collect and receive all moneys arising from the fees of 
his office, from licenses, fines, forfeitures, judgments, or on any other account 
authorized by law to be paid to or collected by him, and shall apply the same, 
except the money derived from licenses and fines imposed for failure to pay 
license taxes, to the incidental expenses of the proper division of the district 
court and the allowance thereof as directed in written orders, duly made and 
signed by the judge, and shall account for the same in detail, and for any balances 
on account thereof, under oath, quarterly, or more frequently if required, to the 


court, the Director of the Administrative Office of the United States Courts, and 
the Secretary of the Treasury * * *, 


Section 10 of the same act, as amended by section 13 of Public Law 
773, approved June 25, 1948, 62 Stat 987, provides, in part, as follows: 
The salaries of the judges, marshals, clerks, and district attorneys shall be 


payable from the Treasury of the United States, as like officers are paid in other 
districts. 


e + * * © > oF 

The governor shall, in addition to his salary, be paid his actual traveling and 
subsistence expenses when traveling in the discharge of his official duties. The 
judges shall be entitled to the same travel and subsistence allowances as those 
of United States District Judges in other districts. The marshals, clerks of 
court, and district attorneys shall, in addition to their salaries, be paid their 
actual traveling and subsistence expenses in accordance with the Subsistence 
Expense Act of 1926 (chapter 457, 44 Stat. 688), as amended, and government 
travel regulations, when traveling in the discharge of their official duties. 

Accounts for such expenses of judges, marshals, district attorneys, and clerks 
shall be rendered and paid as are accounts of judges, marshals, district attorneys, 
and clerks for like expenses in other districts. 

There was considered the propriety of paying traveling expenses 
of the clerk of the Third Division of the United States District Court 
for the Territory of Alaska from the schedule C fund in the deci- 
sion of May 14, 1941, B-16150, in response to your letter of April 
9, 1941, relative to similar exceptions taken by the Audit Division. 
It was stated in your letter that if this Office would remove the in- 
volved exceptions, your estimates for appropriations for the fiscal 
year 1943, and thereafter, would provide for traveling expenses of 
clerk of courts in Alaska and the use of fund C therefor would be 


discontinued. This Office acquiesced therein in said decision of May 
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14, 1941, and the legislative history of the Judiciary Appropriation 
Act, 1943, 56 Stat. 501, 504, reveals that an increase in the appropria- 
tion for traveling expenses was granted specifically for such expenses 
incurred in Alaska. It also appears that such appropriation for sub- 
sequent fiscal years included an amount for all of the traveling ex- 
penses incurred by the courts in Alaska. Under such circumstances, 
payment of said traveling expenses from the schedule C fund is pre- 
cluded by the application of the well established rule of statutory con- 
struction that an appropriation for a specific object is available for 
that object to the exclusion of a more general appropriation. 19 
Comp. Gen. 892, 893. The fact that fund C is merely an authorization 
to use receipts which otherwise would be for depositing into miscel- 
laneous receipts is immaterial for the purpose of applying the fore- 
going rule since such authorization is actually in the nature of an ap- 
propriation. 12 Comp. Gen. 344; 18 id. 768, 772. Accordingly, 
there appears to be no basis for removal of the exceptions involved. 

While the statutes involved specifically provide that the salaries 
of the judges, marshals, clerks, and district attorneys shall be paid 
from the “Treasury of the United States,” that is, from appropriated 
funds, there is no similar specific requirement with respect to the pay- 
ment of traveling expenses, and upon reconsideration of the pertinent 
provisions of law, I do not believe that the traveling expenses incurred 
by the United States courts in Alaska are required to be paid from 
appropriated funds in the absence of an appropriation specific in 
terms therefor or under which such expenses are specifically budgeted, 
Hence, in the absence of such an appropriation, there generally would 
be no objection to the use of the schedule C fund therefor. 

Accordingly, if the appropriation committees of the Congress are 
apprised, during the consideration of your annual budget estimates 
for the fiscal year 1951 and thereafter, that such traveling expenses 
will be paid from the schedule C fund and no amount is specifically 
appropriated therefor, no objection will be made by this Office pro- 
vided that such expenses actually are “incidental expenses” of the 
court as that term is used in the said section 7. 


(B-92118} 


Compensation—Discharges, Suspensions, Etc.; Affidavits— 
Act of June 10, 1948 


In computing the retroactive compensation payable under the act of June 10, 
1948, for period of an employee’s unjustified or unwarranted removal or sus- 
pension from service, gifts or loans of money made to the employee are not to be 
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regarded as moneys “earned by him through other employment during such 
period,” so as to require deduction thereof from the compensation allowable. 


In the absence of other evidence to the contrary, an affidavit submitted by an 
employee as to the amount of compensation earned through other employment 
during a period of unjustified removal or suspension from the service may be 
regarded as acceptable evidence of the amount to be deducted from the retro- 


active compensation payable to such employee under the back-pay provisions of 
the act of June 10, 1948. 


Comptroller General Warren to the Public Printer, February 10, 
1950: 


Reference is made to your letter of January 16, 1950, requesting a 
decision as to whether the compensation to which an employee other- 
wise is entitled under the provisions of the act of August 24, 1912, as 
amended by the act of June 10, 1948, 5 U.S. C. 652, for the period of his 
removal from the service as an employee of the Government Printing 
Office is subject to a deduction of the total amount received by such 
employee—not in excess of $400—given to him by a friend to pay 
family expenses during such period; also, you request decision as to 
whether an affidavit from the employee as to the amount of compen- 
sation earned by him during the period of his removal from the service 
fulfills the requirements of the statute. 

The above-mentioned statute, 62 Stat. 355, provides in pertinent 
part as follows: 

* * * Anv person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an adverse 
decision on the answer, is reinstated or restored to duty on the ground that such 
removal or suspension was unjustified or unwarranted, shall be paid compensa- 
tion at the rate received on the date of such removal or suspension, for the period 
for which he received no compensation with respect to the position from which 
he was removed or suspended, less any amounts earned by him through other 


employment during such period, and shall for all purposes except the accumula- 
tion of leave be deemed to have rendered service during such period. * * 


It is to be noted that said statute provides only for the deduction of 
“amounts earned * * * through other employment” from the 
compensation otherwise payable thereunder during the period of an 
employee’s removal or suspension from the service. It seems clear that 
amounts received by an employee through gifts or loans to assist him 
in meeting family expenses during a period of nonemployment prop- 
erly may not be regarded as having been “earned by him through 
other employment.” 

With respect to the acceptance of an affidavit from an employee as 
evidence of the amount of compensation earned by him through other 
employment during a period of removal or suspension from the serv- 
ice, you are advised that this office perceives no objection thereto in 
the absence of other evidence to the contrary. 

Your questions are answered accordingly. 
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[B-92468] 


Leaves of Absence—Annual—Lump-Sum Payments 


In view of the act of March 2, 1940, providing that the days of annual leave with 
pay authorized for employees by the act of March 14, 1936, shall be exclusive of 
all non-workdays, in computing the lump-sum payment for accrued annual leave 
payable under the act of December 21, 1944, to the Secretary of the Interior upon 
his resignation, no leave charge should be made for Saturdays falling within the 
accrued leave period if the Secretary’s Office was not regularly open for business 
on Saturdays at the time of his resignation. 25 Comp. Gen. 151, distinguished. 


Comptroller General Warren to Floyd E. Dotson, Department of 
the Interior, February 13, 1950: 


Reference is made to your letter of January 26, 1950, requesting de- 
cision whether you may certify for payment the voucher therewith 
transmitted in favor of J. A. Krug, former Secretary of the Interior, 
covering compensation for 14 days, in addition to the lump-sum pay- 
ment previously made to him for 81 days’ and 3 hours’ annual leave to 
his credit at the time of his resignation. In the computation of the 
original lump-sum leave payment one day’s leave was charged for each 
Saturday within the period over which the leave was computed—said 
action apparently having been taken under the belief that the holding 
in 25 Comp. Gen. 151 was applicable. 

The referred-to decision, 25 Comp. Gen. 151, held, at page 153, as 
follows: 


While the head of an agency appointed by the President, by and with the advice 
and consent of the Senate, is an “officer” as distinguished from an “employee” and 
is entitled to the compensation attached to his office as an incident to the title 
to the office, rather than as an incident to the actual rendering of service (24 
Comp. Gen. 45, and court decisions therein cited), in the recording of charges for 
leave of absence taken by such an officer pursuant to the leave laws and regula- 
tions, one day’s leave should be charged for absence all day on Saturday—a day 
for which he is paid 1/360 of his annual salary—where, as in the Office of Price 
Administration, it is a workday for the agency involved. [Italics supplied.] 


When said decision was rendered, the Office of Price Administration 
was operating six days a week. 

The act of March 2, 1940, 54 Stat. 38, provides: 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the days of annual leave with pay pro- 
vided for in the Act of March 14, 1936 (49 Stat. 1161), and the days of sick leave 
with pay provided for in the Act of March 14, 1986 (49 Stat. 1162), shall mean 
days upon which employees would otherwise work and receive pay, and shall be 
exclusive of Sundays which do not occur within a regular tour of duty, holidays, 


and all nonwork days established by Federal statute or by Executive or ad- 
ministrative order. [Italics supplied.] 


Assuming that the Office of the Secretary of the Interior was not 
open for business on Saturdays at the time of former Secretary Krug’s 
resignation, no charge for leave for Saturdays should be made in com- 
puting the period for which compensation was based under the lump- 
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sum leave act. If this assumption be correct, the voucher, if otherwise 
correctly computed, may be certified for payment. 
The voucher is returned herewith. 


[B-02690] 


Bids—Mistakes; Contracts—Cancellation 


The contract which resulted upon the acceptance of a bid to supply turpentine 
of a particular type at a price not so incommensurate with other bids as to raise a 
presumption of error may not be canceled because of allegations of mutual 
mistake based upon a showing by the contractor that the proposed supplier 
named in his bid produced only another type of turpentine, when that fact was 
not known to the Government contracting officer at the time the contract was 
awarded. 

Comptroller General Warren to the Secretary of the Navy, February 


13, 1950: 


I have your letter of February 6, 1950, with enclosures, requesting 
a decision as to the action to be taken relative to an error alleged by 
Octagon Process Inc. to have been made in its bid dated September 21, 
1949, on which contract No. N383-155s-25790 was awarded. 

By invitation No. 8256, the Aviation Supply Office, Philadelphia, 
Pennsylvania, requested bids—to be opened September 22, 1949—for 
furnishing 8,000 gallons of turpentine, gum spirits or steam-distilled 
wood (bulk, tank car). In response to the invitation, Octagon 
Process Inc. submitted a bid dated September 21, 1949, wherein it 
offered to furnish the turpentine specified at $0.327 per gallon. The 
bid of the corporation, being the lowest received, was accepted on 
October 5, 1949, consummating contract No. N383-155s-25790. 

By letter of October 19, 1949, Octagon Process Inc. alleged that an 
error had been made in its bid in that its bid price was based on a 
quotation secured from its supplier whose representative, it is stated, 
said that the turpentine was steam-distilled ; that after the bids were 
opened it again asked its supplier to verify the quotation and the grade 
as steam-distilled and, it is stated, the supplier’s representative verified 
the quotation ; and that since its bid was on sulfate wood type turpen- 
tine, not acceptable under the invitation, cancellation of the contract 
was requested. In a letter of December 6, 1949, the corporation indi- 
cated a belief that the contracting officer knew the supplier named in its 
bid produced only sulfate wood type turpentine and that such knowl- 
edge and the difference between its bid price and the price quoted by the 
next low bidder were sufficient to put the contracting officer on notice of 
an error in its bid. With the said letter of December 6, 1949, the corpo- 
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ration furnished a photostatic copy of its work sheet in support of the 
allegation of error and again requested cancellation of the contract, 
indicating that performance would be held in abeyance pending a 
decision by this Office in the matter. 

The question for consideration here is not whether Octagon Process 
Inc. made an error in its bid but whether a valid and binding contract 
was consummated by the acceptance of the bid. There was nothing 
in the bid of the corporation to indicate an error therein and no alle- 
gation of error was made until after the award. The contracting 
officer has reported that “At the time of the award, the Contracting 
Officer had no knowledge that the Contractor’s proposed Sup- 
plier * * * didnot produce the type of turpentine required under 
the invitation.” A tabulation of the bids shows that the prices quoted 
in the 9 other bids received ranged from $0.40 to $0.75 per gallon. 
Thus, the difference between the price quoted by Octagon Process Inc. 
and other bidders apparently was not so great as to place the contract- 
ing officer on notice of the probability of error, and it does not appear 
that such difference was so great that he should have been on notice of 
error. 

The record indicates that the acceptance of the bid of Octagon 
Process Inc. was in good faith, no error having been alleged until 
after award. The acceptance of the bid, under the circumstances 
involved, consummated a valid and binding contract which fixed the 
rights and liabilities of the parties thereto. See United States v. Pur- 
cell Envelope Company, 249 U. S. 313; and American Smelting and 
Refining Company v. United States, 259 U. 8. 75. 

Moreover, the invitation for bids was clear and unambiguous as 
to the needs of the Government, and the responsibility for the prep- 
aration of the bid submitted in response thereto was upon the bidder. 
See Frazier-Davis Construction Company v. United States, 100 C. Cls. 
120, 163. Consequently, if Octagon Process Inc. submitted a bid 
based upon a quotation of its supplier without definite knowledge 
that said quotation covered material meeting the specifications, that 
is a matter with which the Government is not concerned and the bidder 
must assume the consequences thereof or look to the supplier for 
adjustment in the matter. 6 Comp. Gen. 504, and 18 id. 28. Such 
error as was made was due solely to the negligence of the corporation, 
or its agent, and was not induced or contributed to by the Government. 
Hence, the error was unilateral—not mutual—and does not entitle the 
corporation to relief. See Ogden & Dougherty v. United States, 102 
C. Cls. 249, 259; and Saligman, et al. v. United States, 56 F. Supp. 
505, 507. 
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Accordingly, I find no legal basis for canceling contract No. N383- 
155s-25790 and, therefore, Octagon Process Inc. should be required 
to furnish turpentine meeting the specifications at the price stipnlated 
in its accepted bid. 

The papers, with the exception of the Statement of Facts and Rec- 
ommendation of the contracting officer, dated January 25, 1950, are 
returned herewith. 


(B-91035] 


Forty-Hour Week Employees—Administrative Adjustment 
of Workweek to Give Employees Benefit of Holidays 


While the determination of the days which shall constitute the 40-hour weekly 
tour of duty to be served by employees is not, generally, a matter in which the 
General Accounting Office is concerned so long as sound administrative discre- 
tion is exercised, an arbitrary adjustment of the work schedule, not based on 
administrative necessity but made solely for the purpose of giving employees 
time off on a holiday to which they otherwise would not be entitled, is objection- 
able as being repugnant to good administrative practice and contrary to the 
spirit of the holiday pay statute of June 29, 1938. 


Comptroller General Warren to the Public Printer, February 14, 
1950: 


Reference is made to your letter of November 22, 1949, raising a 
question as to whether any objection would be interposed by this 
Office if the weekly work schedules for the Guard Force and em- 
ployees in the Maintenance Division of your office were fixed with 
the view that no “day off” be assigned to such employees which will 
fall on a holiday occurring on any day of the week, Monday through 
Saturday. 

It is understood that under present practices advance work sched- 
ules are set up for these employees for approximate periods of four 
months without taking into consideration whether a holiday will, or 
will not, fall within the established workweek. Thus, if a holiday 
falls on a non-workday of a work schedule so established they receive 
no compensation therefor under the rule set forth in 18 Comp. Gen, 
191, and 25 Comp. Gen. 836. In that connection, it is stated that 
“these employees for a particular week may be required to work 40 
hours and receive 40 hours’ pay, whereas the majority of the 
employees of the Office will only be required to work 32 hours and 
receive 40 hours’ pay.” It is for the purpose of correcting this seem- 
ing inequity that the adjustment in work schedules is suggested by you. 
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The duty and responsibility for determining which of the seven 
days in the week shall constitute the regular 40-hour workweek for 
employees of the Government Printing Office is vested in the Public 
Printer and is not, generally, a matter in which the General Account- 
ing Office is concerned so long as there is exercised sound administra- 
tive discretion in the fixing of such tour of duty. 

In decision of September 16, 1941, 21 Comp. Gen. 217, there was 
considered the question whether the days in an employee’s regular 
tour of duty administratively could be changed so as to substitute 
another day for a holiday occurring within such regular tour. In 
that decision it was held that such action would be a proper exercise 
of administrative authority in cases of emergency. However, it was 
further stated that the action “should not be arbitrary for the pur- 
pose of defeating the employees’ right to holiday pay without work- 
ing.” The rationale of that decision would appear to apply with 
equal force to an arbitrary adjustment such as here suggested—that 
is, where there is a manipulation of the workweek solely for the benefit 
of the employee. Such manipulation would result in the giving away 
of public funds, and certainly would not come within the framework 
of the holiday statute, and clearly would not be the exercise of sound 
administrative discretion. Moreover, it should be noted that the 
majority of the employees of the Government Printing Office who 
work Mondays through Fridays are deprived of the benefit of all 
holidays falling on Saturday, their regular non-workday. Thus, 
there would appear to be as much justification in their cases for ad- 
justing tours of duty for those particular weeks so that Saturdays 
would be a part of the regular workweek as there would be for mak- 
ing the suggested changes in the case of guard and maintenance 
employees. 

Accordingly, and for the reasons above stated, it is the view of this 
Office that arbitrary adjustment such as that suggested in your letter, 
made solely for the purpose of giving employees time off on a holiday 
to which they otherwise would not be entitled, would be repugnant 
to good administrative practices and contrary to the spirit of the 
holiday statute of June 29, 1938 (52 Stat. 1246). 

With respect to your understanding that a procedure similar to 
the one here suggested has been established in some of the other Gov- 
ernment agencies, it may be stated that in all cases involving manipu- 
lations of work schedules which have been brought to the attention 
of this Office, there appears to have been an adequate showing of ad- 
ministrative necessity therefor separate and apart from any incidental 
benefits accruing to individual employees affected thereby. 
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(B-91525] 


Departments and Establishments—Services Between— 
Mail-Handling Services by Government Printing Office 


The Government Printing Office may perform addressing, wrapping, and mailing 
services at the request of other Government agencies on a reimbursable basis 
under section 601 of the Economy Act of June 30, 1932, provided the services 
charged for are properly payable from the appropriations of the requesting 
agency and are not such addressing, wrapping, and mailing services as are re- 
quired under the provisions of 44 U. S. Code 95 to be performed by the Govern- 
ment Printing Office at its own expense. 


Comptroller General Warren to the Public Printer, February 15, 
1950: 


Reference is made to your letter of December 19, 1949, stating that 
various Government establishments have need for addressing, wrap- 
ping, and mailing services and that, since the Division of Public 
Documents of the Government Printing Office has the necessary equip- 
ment and personnel to do the work in an efficient and economical 
manner and to the best interests of the Government, said Division is 
considering the possibility of offering such services to the departments 
and agencies of the Government under the provisions of section 601 
of the Economy Act of 1982, as amended, 31 U. S. Code 686. Before 
offering such services you request the viewpoint of this Office in regard 
to the legality of the plan under consideration, together with any sug- 
gestions or recommendations which will insure that the system if 
adopted will be in accord with the rulings and regulations of this 
Office. 

It is explained that the services would be offered on a reimbursable 
basis to departments and agencies which might care to requisition 
them at a standard, previously announced price, based on the elements 
of material, labor, and overhead, in sufficient detail to determine unit 
costs for each type of service performed. The department or agency 
desiring such services would submit an order for the work to the Super- 
intendent of Documents and, if acceptable in price and terms, the Gov- 
ernment Printing Office would proceed as requisitioned and, upon 
completion of the work, would submit Standard Form 1080, Voucher 
for Transfer between Appropriations and/or Fund Accounts, sup- 
ported by a statement of costs for the material supplied and services 
performed. This voucher, it is stated, would be processed under Gen- 
eral Regulations 98 of the General Accounting Office, 28 Comp. Gen. 
998, and on receipt of check and copy 1080b from the requisitioning 
agency, General Regulations 87, 15 Comp. Gen. 1159, would govern, 
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the deposit being to appropriated funds against which charges had 
been made in performing the work. 

Under the provisions of 44 U. S. Code 95, the Government Printing 
Office is required to perform, without retmbursement, certain address- 
ing, wrapping, and mailing services for the various departments and 
establishments of the Government. However, the said statute specifi- 
cally provides that it shall not be construed as applying to “orders, 
instructions, directions, notices, or circulars of information printed 
for and issued by any of the executive departments or other Govern. 
ment establishments or to the distribution of public documents by 
Senators or Members of the House of Representatives or to the folding 
rooms and document rooms of the Senate or House of Representatives.” 

Accordingly, if the proposed services are those specifically excepted 
from the provisions of 44 U. S, Code 95, or are otherwise properly 
chargeable to the appropriations of the various departments and estab- 
lishments, you are advised that this Office would not be required to 
object if the plan outlined in your letter be adopted by the Government 
Printing Office. 


[B-92400] 


Compensation—Within-Grade Salary Advancements—Max- 
imum Salary Limitation—Effect of Classification Act of 
1949 


An employee who qualified for a within-grade salary advancement to the second 
step of grade CAF-15, and who received the incidental compensation increment 
of $25—to $10,330 per annum, the maximum Classified salary rate then in effect— 
less than 78 calendar weeks before the effective date of the Classification Act of 
1949, need not be regarded as having received an “equivalent increase in com- 
pensation” during the 78-week waiting period prescribed by section 701 of the 
act and, if otherwise qualified for advancement, may be paid the salary incident 
to the fourth step of new grade GS-15—$10,750 per annum—commencing with 


the effective date of the act. 
Comptroller General Warren to the Administrator, General Serv- 
ices Administration, February 15, 1950: 


Reference is made to your letter of January 25, 1950, requesting a 
decision as to whether the increase given an employee on March 20, 
1949, from the first step in CAF-15 at $10,305 per annum to the second 
step at $10,330 per annum constitutes an “equivalent increase in com- 
pensation” within the purview of section 701 of the Classification Act 
of 1949, Public Law 429, approved October 28, 1949. 

Section 701 of the Classification Act of 1949, 63 Stat. 968, so far as 
here material, provides: 
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Sec, 701. (a) Each officer or employee compensated on a per annum basis, 
and occupying a permanent position within the scope of the compensation sched- 
ules fixed by this Act, who has not attained the maximum scheduled rate of 
compensation for the grade in which his position is placed, shall be advanced 
in compensation successively to the next higher rate within the grade at the 
beginning of the next pay period following the completion of (1) each fifty-two 
calendar weeks of service if his position is in a grade in which the step-increases 
are less than $200, or (2) each seventy-eight calendar weeks of service if his 
position is in a grade in which the step-increases are $200 or more, subject to the 
following conditions: 

(A) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to section 702 or 1002; 

At the time the employee involved received the within-grade pro- 
motion on March 20, 1949, he would have been entitled to a salary 
increase of at least $250 per annum by virtue of the provisions of sec- 
tion 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
and section 2 (a) of the Federal Employees Pay Act of 1946, 60 Stat. 
216. Cf. 26 Comp. Gen. 133. However, due to the maximum salary 
limitation of $10,330 per annum fixed by section 303 of the Postal 
Rate Revision and Federal Employees Salary Act of 1948, 62 Stat. 
1260, 1268, the amount of the per annum salary increase was limited to 
$25. Such limited $25 increase did not represent a full salary step ap- 
plicable to grade CAF-15, which, as indicated, was at least $250. In 
such connection, section 25.11 (f), Z1-314, of Federal Personnel Man- 
ual, effective the first day of the first pay period after October 28, 1949, 
defines equivalent increase in compensation as “the total of any in- 
crease or increases in basic compensation which is equal to or greater 
than the smallest step-increase in any grade in which the employee 
has served during a period under consideration.” A similar defini- 
tion appeared in respect of the operation of the Classification Act of 
1923, as amended. 

Accordingly, there appears justified the conclusion that the $25 
increase between steps 1 and 2 of grade CAF-15 of the Classification 
Act of 1923, as amended, is not to be considered an equivalent increase 
in compensation within the meaning of the Classification Act of 1949; 
and that the employee involved, if otherwise qualified, properly may 
be paid at the rate of $10,750 per annum commencing with the effective 
date of the Classification Act of 1949. 


([B-92392] 


Compensation — Within-Grade Salary Advancements — 
Credit for Non-Pay Status 
Where, on the date an employee otherwise would have been eligible for a within- 


grade salary advancement, his indebtedness for advanced sick leave granted 
within the waiting period exceeded the two workweeks in a non-pay status which 
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currently may be counted as service for within-grade advancement purposes, 
such advancement is not to be made effective until the employee has served the 
additional workdays necessary to fulfill his service requirements, and the salary 
increment applicable to the period of postponement may not be paid until the 
balance of sick leave has been earned. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, February 16, 1950: 


Reference is made to your letter of January 26, 1950, requesting a 
decision as to whether payment is authorized on the voucher there- 
with transmitted, stated in favor of Miss Mildred R. Zofkie, repre- 
senting the difference in salary between step 4 and step 5 of GS-5, for 
the period December 11 to 24, 1949. You state that this employee was 
on extended sick leave until all accumulated and accrued sick leave 
was exhausted, and that, on September 29, 1949, she was granted ad- 
vanced sick leave until October 31, 1949, on which date she returned 
to duty ; that, upon her return to duty, she was indebted for 166 hours 
of advanced sick leave; and that, on December 11, 1949, she had met 
all other requirements for within-grade advancement from step 4 to 
step 5 in GS-5, except that on said date there had been earned only 20 
hours of sick leave, thus leaving the employee indebted for 146 hours 
of advanced sick leave. 

Your doubt in the matter appears to arise from the decision of Au- 
gust 16, 1949, B-87361, 29 Comp. Gen. 76, in which it was held (quot- 
ing from the syllabus) : 

Where, on the expiration of the 12- or 18-month waiting period from the 
date of an employee’s last equivalent increase in salary, it is determined by an 
examination of the leave record that a period of advanced annual leave granted 
within the waiting period, when added to leave without pay granted within 
such period, did not exceed the total of 22 workdays in a leave without pay 
status which is authorized to be counted for within-grade advancement purposes, 
a within-grade advancement may be granted without delay; however, if the 
possible leave without pay at the date an employee would otherwise be eligible 


for advancement would exceed the 22-day allowable period, the effective date 


of such advancement should be postponed until it is established that the service 
requirements have been met. 


The reference of 22 workdays in that decision was based upon the 
provision in the Civil Service Regulations, 5 CFR 1947 Supp. 25.231, 
which authorized credit for not to exceed 22 workdays in a non-pay 
status in computing the period necessary for a within-grade salary 
advance, which regulation was in force during the period of service 
under consideration in that decision. However, said regulations were 
amended in July and August 1949, and the applicable provision in 
paragraph 25.231 of the Civil Service Regulations now provides: 
“No period of separation or non-pay status is creditable, except leave 
without pay and furlough not to exceed in total the equivalent of two 
workweeks, within the period of service required for one periodic 
within-grade advancement.” 
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As the 146 hours of advanced sick leave which had not been earned 
by the employee on December 11, 1949, exceeded two workweeks by 
814 days, said number of excess workdays must elapse after the within- 
grade salary advance otherwise would have been effective before she 
became entitled to the within-grade salary advance, which would make 
said salary advance due at the beginning of the pay period commenc- 
ing after December 22, 1949, on December 25, 1949. Accordingly, 
payment on the voucher is not authorized until the balance of the 
advanced sick leave has been earned. 

The voucher is returned herewith. 


CB-88939] 


Pay—Service Credits—Credit for Midshipman or Cadet 


Service 


Midshipman or cadet service in the Army, Navy, and Coast Guard academies 
constitutes “active Federal service” which may be added to the service specifically 
enumerated in sections 8 and 9 of the Pay Readjustment Act of 1942, as amended, 
in computing length of service for longevity pay purposes of enlisted men; but 
officers, including warrant officers and commissioned warrant officers, are pre- 
cluded by the act of March 4, 1913, from counting such service in computing 
length of service for any purpose. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
February 17, 1950: 


There has been considered your letter of August 30, 1949, forward- 
ing a letter from the Deputy and Assistant Chief of the Bureau of 
Supplies and Accounts dated July 12, 1949, and requesting decision 
on the questions set forth therein, which are restated in your letter 
as follows: 


(1) May service as a midshipman or a cadet at the respective Academies 
of the Army, Navy, or Coast Guard be counted for pay purposes on and after 
June 15, 1942, by enlisted men of the regular Navy under Section 9 of the Pay 
Readjustment Act of 1942? 

(2) Does the restrictive provision in the Act of March 4, 1913 (87 Stat. 
891), as amended, that service as a midshipman at the Naval Academy or as a 
cadet at the Military Academy may not be counted for any purpose by any officer 
of the Navy or Marine Corps appointed as midshipman or cadet after March 4, 
1913, apply to warrant or commissioned warrant officers or only to those officers 
of the regular Navy commissioned in the rank of ensign or above? 

(3) If the restrictive provisions of the Act of March 4, 1913, supra, are not 
applicable to warrant and commissioned warrant officers, is service as a mid- 
shipman at the Naval Academy or as a cadet at the Military Academy or Coast 
Guard Academy considered as “active Federal service” in the Navy or Army 
—_ ioe qeeoins of that term as used in Section 8 of the Pay Readjustment 

ct 0 


Sections 8 and 9 of the Pay Readjustment Act of 1942, 56 Stat. 362, 
363, as amended, 37 U. S. C. 108, 109, provided that for longevity 








332 DECISIONS OF THE COMPTROLLER GENERAL [29 


pay purposes commissioned warrant officers, warrant oficers, and 
enlisted men of the Navy may count “active Federal service” in the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, 
and the Public Health Service, or reserve components thereof, and 
service in the active National Guard, the Enlisted Reserve Corps of 
the Army, Officers Reserve Corps of the Army, the Naval Reserve, the 
Marine Corps Reserve, and the Coast Guard Reserve. In addition, 
such personnel were entitled under section 3A of the act, as amended, 
87 U.S. C. 108a, to credit for full time for all periods during which 
they were enlisted or held commissions as officers, or appointments 
as warrant officers, or Army field clerks, or as commissioned warrant 
officers in any of the services mentioned in the title of the act, or in 
the various services thereinafter specifically enumerated, which enu- 
meration does not include the service academies. 

It is well established that service as a midshipman at the Naval 
Academy or as a cadet at the Military Academy is service in the Navy 
or Army, since such academies are integral parts of those services. 
United States v. Morton, 112 U. S. 1; United States v. Baker, 125 
U. S. 646; United States v. Watson, 130 U. S. 80. Cadet service at 
the Coast Guard Academy similarly should be considered as service 
in the Coast Guard. Being actual service in those Federal military 
services, it would appear proper to consider that periods of service 
as midshipmen or cadets in those institutions would involve the per- 
formance of “active Federal service” within the meaning and intent 
of that phrase as used in sections 8 and 9 of the Pay Readjustment 
Act of 1942, as amended, and that personnel entitled to the inclusion 
of “active Federal service” in any of the services mentioned in the title 
of that act in the computation of longevity pay, unless otherwise 
restricted, would be entitled to include for that purpose all periods 
while serving as midshipmen at the Naval Academy or as cadets at 
the Military Academy or Coast Guard Academy. 

Prior to March 4, 1913, officers of the Navy who had served as 
midshipmen at the Naval Academy or as cadets at the Military Acad- 
emy were entitled to count such service for longevity pay purposes, 
and under the provisions of the act of March 3, 1899, 30 Stat. 1007, 
officers, including warrant officers, appointed to the Navy from civil 
life were given a constructive credit of five years’ service to equalize 
their compensation with that of officers of like grade receiving the 
additional longevity credits by reason of cadet or midshipman service. 
The act of March 4, 1913, 37 Stat, 891, provided as follows with ref- 
erence to such service credits previously authorized : 

Hereafter the service of a midshipman at the United States Naval Academy, 


or that of a cadet at the United States Military Academy, who may hereafter 
be appointed to the United States Naval Academy, or to the United States Mili- 
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tary Academy, shall not be counted in computing for any purpose the length of 
service of any officer in the Navy or in the Marine Corps. 

That so much of an Act * * * approved March third, eighteen hundred 
and ninety-nine, which reads as follows: “and that all officers, including warrant 
officers, who have been or may be appointed to the Navy from civil life shall, on 
the date of appointment, be credited for computing their pay, with five years’ 
service,” shall not apply to any person entering the Navy from and after the 
passage of this Act * * 

While the term Kofficer” in the foregoing provision relating to serv- 
ice credits for cadet and midshipman service is not otherwise quali- 
fied, its meaning and scope are made clear by the provisions imme- 
diately following it, which provisions are designed to maintain 
equality between officers with academy service and those entering from 
civil life. These provisions denied to officers, “including warrant 
officers,” thereafter entering the Navy the constructive service credit 
authorized in the 1899 act, thus indicating an intention that officers 
of like grade—i. e., officers, including warrant officers—were to be 
denied credit for midshipman or cadet service in computing, for any 
purpose, their length of service. 

In view of the foregoing, your first question is answered in the 
affirmative, service as midshipmen or cadets at the respective acad- 
emies of the Army, Navy, and Coast Guard being considered “active 
Federal service” in those services within the contemplation of section 
9 of the Pay Readjustment Act of 1942, as amended. Cf. A-69538, 
March 18, 1936. 

With respect to your second question, it must be considered, in 
view of what has been stated above, that the restrictive provision 
of the act of March 4, 1913, swpra, precluding the counting by of- 
ficers of midshipman service at the Naval Academy or cadet serv- 
ice at the Military Academy, applies to warrant officers and com- 
missioned warrant officers as well as to commissioned officers of the 
Navy. In that connection it will be noted that such restrictive pro- 
vision refers only to the service of midshipmen at the Naval Academy 
and of cadets of the Military Academy, and apparently legislation has 
not subsequently been enacted to expressly provide similar restric- 
tion with respect to cadet service at the Coast Guard Academy. 
However, considering the fact that the service of cadets appointed 
to the Coast Guard Academy is similar to that of midshipmen at the 
Naval Academy and cadets at the Military Academy in that it in- 
volves the receipt by the appointee of schooling in a governmental 
institution as training for commissioned service and, therefore, is 
service of the specific nature contemplated in the restrictive provi- 
sions of the 1913 act, it properly may not be concluded that authority 
exists for the granting of credit for cadet service at the Coast Guard 
Academy to officers who are denied credit for service at the Naval 
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Academy and Military Academy. Your second question is answered 
accordingly. 

In view of the answer to the second question, no answer to your third 
question appears required. 


[B-90976] 


Compensation—Postmasters—Retention of Excess Com- 
pensation Based on Erroneous Postal Receipts 

The de facto employee rule does not apply to permit the retention of compensa- 
tion received in excess of a rate fixed by statute, and a postmaster who was paid 
compensation based on postal receipts reported for the prior year by a former 
postmaster, which did not exclude “outside sales” of postage as required by 39 
U. 8. Code 56, may not invoke the rule to avoid refunding the excess, even though 
he was without fault in the matter; however, in cases of false business returns 


by postmasters, the Postmaster General is authorized by the act of June 18, 1934, 
to allow any compensation he determines to be reasonable. 


Comptroller General Warren to the Postmaster General, February 
17, 1950: 


Reference is made to your letter of November 23, 1949, reference 
15, requesting a decision whether the rule applied in “prior deci- 
sions” of this Office, whereby employees whose appointments, pro- 
motions, or reinstatements are found to have been erroneous upon 
postaudit by the Civil Service Commission are considered as having 
served in a de facto status, thereby permitting them to retain the 
compensation received, may be applied to postmasters whose salaries 
are reduced because of unreported outside sales having been made 
by their predecessors during a previous calendar year. You fail 
to cite any particular decisions which state the referred-to rule but 
presumably the principal one is that rendered March 14, 1949, 28 
Comp. Gen. 514. 

An example is cited in your letter of a post office where the out- 
side sales of postage by a former postmaster beginning during the 
calendar year 1944, were not ascertained until October 27, 1949, and 
were of such magnitude that the present incumbent postmaster who 
assumed charge on June 1, 1949, may have to refund a considerable 
sum of money because the unreported outside sales reduced the gross 
receipts for the calendar year, 1948, upon which his salary was based 
effective July 1, 1949, even though “he had nothing whatever to do 
with the making of the sales or failure to report them, and was 
ignorant of the fact that such sales were made.” 
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Section 8 (a) of the postal pay act of July 6, 1945, Public Law 134, 
59 Stat. 437, as amended, provides that the compensation of post- 
masters shall be fixed upon the basis of “their respective quarterly re- 
turns for the calendar year immediately preceding the adjustment, 
based on gross postal receipts.” The inclusion of “outside sales” of 
postage as a part of the gross postal receipts upon which the compensa- 
tion of a postmaster is based pursuant to said section 8 (a) is spe- 
cifically prohibited. See 39 U. S. C. 56. The rule in the referred-to 
decision of March 14, 1949, has reference to appointments, promotions, 
or reinstatements which are found upon postaudit by the Civil Service 
Commission to have been erroneous upon the basis of the standards 
prescribed by Civil Service regulations. Such rule is not for applica- 
tion in the example illustrated in your letter where compensation is 
paid to a postmaster at a rate contrary to the statutory requirements 
of said section 8 (a) and of 39 U. S. C. 56. See 29 Comp. Gen. 75. 
Accordingly, your specific question is answered in the negative. 

However, it is noted that, under the provisions of the act of June 18, 
1934, Public Law 385, 48 Stat. 989, 39 U. S. C. 45, you have discretion 
to allow any compensation you may determine reasonable or proper 
in any case where you are satisfied that a postmaster has made a false 
return of business. See B-55833, February 12,1946. While the only 
cases involving the use of that authority which have come to my at- 
tention are cases involving the postmaster who submitted the false 
returns, it would appear that the said act is sufficiently broad to include 
the case of a succeeding postmaster whose compensation otherwise is 
required to be based upon the gross receipts reported by a preceding 
postmaster and who was ignorant of the fact that outside sales were 
included in such gross receipts. Accordingly, in the case of the post- 
master cited as an example in the said letter of November 23, 1949, this 
Office will not object if, in the exercise of your discretion, you de- 
termine that the compensation received by the incumbent postmaster 
from the time when he assumed charge on June 1, 1949, to October 7, 
1949, the date when the unreported outside sales for the prior calendar 
years were first ascertained, need not be reduced. 


[B-83165] 


General Accounting Office—Officers and Employees—lIn- 
formal Opinions 


Informal opinions expressed by officers or employees of the General Accounting 
Office do not constitute official action and cannot under any circumstances be 
recognized as controlling the action of the Office on any matter that may come 
before it for official determination. 


899191™—50——22 
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Comptroller General Warren to Joseph P. Drake, February 21, 
1950: 


Reference is made to your letter dated December 21, 1949, requesting 
further consideration of your claim for rental allowance as for an 
officer without dependents for the period June 18 to 30, 1948. 

You state that someone in the Claims Division of this Office informed 
you prior to settlement of your claim in that Division that you were 
unquestionably entitled to rental allowance for the period covered by 
your claim if you had not received such payment. However, upon 
further consideration of your claim, together with evidence that while 
you had currently received such payment the amount thereof later 
had been checked, you were informed in decision of this Office dated 
August 12, 1949, that your claim was not for allowance for the reason 
that you were assigned public quarters at your permanent station. Of 
course, informal opinions expressed by an officer or employee of the 
General Accounting Office do not constitute official action and under no 
circumstances can such opinions be recognized as controlling the action 
of this Office on any matter that may come before it for official de- 
termination. 12 Comp. Gen. 207. 

The fourth paragraph of section 6 of the Pay Readjustment Act 
of 1942, 56 Stat. 361, as amended by the act of March 6, 1943, 57 Stat. 
13, specifically denies any rental allowance to an officer with or without 
dependents who is assigned quarters at his permanent station, unless 
a competent superior authority of the service concerned certifies that 
such quarters were not occupied because of being inadequate for the 
occupancy of the officer and his dependents, ifany. During the period 
in question your permanent station was Washington, D. C., where you 
were assigned bachelor officer’s quarters. There has not been sub- 
mitted a certificate by competent superior authority that the quarters 
assigned you were not occupied because of being inadequate for your 
use. 

Your letter contains no facts which were not fully considered in the 
decision of August 12, 1949. Hence, no change in the conclusion 
thereof is warranted. 


([B-91734] 


Contracts—Performance—Destruction of Building Being 
Repaired 


A contract for the repair of an existing Government building—as distinguished 
from one for the construction of a new building—contains an implied condition 
that the building shall remain in existence, and its destruction by fire without 
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fault of either party excuses further performance and entitles the contractor to 
recover the value of labor and truck use identified with the repair work actually 
performed; however, the simultaneous loss of materials purchased by the con- 
tractor but not used to benefit the Government must fall upon the contractor, who 
owned the materials at the time of destruction. 


Comptroller General Warren to Curtis E. Stewart, February 23, 
1950: : 


Reference is made to your letter of November 8, 1949, addressed to 
B. L. Hadley, superintendent, Acadia National Park, and forwarded 
by the latter to this Office. In your letter you request review of settle- 
ment of this Office dated May 21, 1948, which disallowed your claim 
for $126.80 for labor and materials allegedly furnished in part per- 
formance of purchase order contract No. 1-158, dated October 9, 1947. 

By the terms of the contract you agreed to furnish, within 10 days, 
the labor and material necessary to paint the residence and garage on 
the Homans Property, Acadia National Park, for the sum of $325. 
The contract required the paint to be mixed on the job, and provided 
that space would be assigned by the contracting officer for the storage 
and mixing of paint. It appears that you were given keys to the 
Homans residence and garage on October 21, 1947; that you took your 
ladders, paint brushes, pails, and raw materials for mixing the paint 
to the job that day and stored them, except for the ladders, in the 
garage as you were allowed to do; that you and one of your men 
worked eight hours each on October 22, 1947, scraping, touching up, 
and otherwise preparing the house for painting; and that on October 
23, 1947, the premises and a large part of the town of Bar Harbor were 
destroyed by a forest fire. Thereafter you presented a bill for $126.80, 
of which $97.80 represented the cost of white lead and other paint in- 
gredients, and $29 represented the value of 16 hours’ labor and two 
trips with your truck to the job. 

Your claim was forwarded to this Office for direct settlement, and 
was disallowed for the reason that you would not have suffered the 
damage complained of had you performed the work within the ten-day 
period fixed by the contract for its completion. In your letter of 
November 8, 1949, you state that you were directed by the contracting 
officer not to begin work until October 19 or 20, 1947, because of 
certain carpentry work being done on the house involved. Your 
contentions in this regard have been corroborated by the administra- 
tive office, and it appears, therefore, that you would have completed 
the contract work on time but for the fire. 

However, even though you might have completed the work on time, 
the fact remains that because of the fire you did not. The contract 
involved made no provision for any payment in the event its perform- 
ance became impossible, and the question as to your right to compen- 
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sation for the partial performance you rendered must be decided on 
principles of general law. It is too well settled to require citation 
of authority that one who contracts to construct a finished structure 
for a fixed price payable upon completion must bear the risk of ac- 
cidental destruction of the building during the progress of the work. 
In the case of repair work to be done on an existing structure, how- 
ever, the general rule in this country is that the agreement for the 
work is upon the implied condition that the building shall remain 
in existence, and its destruction without the fault of either party 
excuses further performance of the contract and entitles the contractor 
to recover the reasonable value of the part performance already ef- 
fected. See 53 A. L. R. 122n and cases there cited. With respect 
to the amount recoverable in such case, it has been rather consistently 
held that the owner’s liability is limited to such portions of the work 
and materials as have become sufficiently identified with the structure 
that they would, but for its destruction, have inured to the owner’s 
benefit. Young v. City of Chicopee, 186 Mass. 518, 72 N. E. 63. In 
the instant case, it appears that title to the $97.80 worth of paint in- 
gredients which were destroyed was in you and not in the Government. 
As was stated in the case of Carroll v. Bowersock, 100 Kan. 270, 164 
P. 148, L. R. A. 1917D, 1006: 

* * * The owner cannot be called on to reimburse the contractor merely 

because the contractor has been to expense in taking steps tending to perform- 
ance. A contractor may have purchased special material to be used in repairing 
a house, and may have had much millwork done upon it. If the material re- 
main in the mill, and the house burn, there can be no recovery. If the milled 
material be delivered at the house ready for use, and the house burn, there 
can be no recovery. It takes something more to make the owner liable for 
what the contractor has done toward performance. The owner must be benefited. 
He should not be enriched at the expense of the contractor. That would be 
unjust, and to the extent that the owner has been benefited, the law may prop- 
erly consider him as resting under a duty to pay. The benefit which the owner 
has received may or may not be equivalent to the detriment which the contractor 
has suffered. The only basis on which the law can raise an obligation on the 
part of the owner is the consideration he has received by way of benefit, ad- 
vantage, or value to him. 
It can hardly be argued that the Government received a benefit 
from materials which it never owned, and since ownership of the ma- 
terials here involved remained in you, the familiar maxim res periit 
domino, that is, when a thing is lost or destroyed the loss must be 
borne by the person who was the owner of it at the time, would appear 
to be applicable. To the same effect as the cases above cited are the 
following: Hayes v. Gross, 9 App. Div. 12, 40 N. Y. S. 1098, affirmed 
on opinion below, 162 N. Y. 610, 57 N. E. 1112; Dame v. Wood, 75 
N. H. 38, 70 A. 1081; Goldfarb v. Cohen, 92 Conn. 277, 102 A. 649; 
and Matthews Const. Co. v. Brady, 104 N. J. L. 488, 140 A. 433. See, 
also, 170 A. L. R. 980n. 
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Under the circumstances, therefore, it must be held that risk of 
loss of the paint ingredients, valued at $97.80, was yours, and the dis- 
allowance of that portion of your claim is sustained. With respect 
to the $29 balance of your claim, representing labor and truck use 
identified with actual work on the building before its destruction, 
the Government appears to be liable under the authority of the cases 
cited above, and settlement in your favor for $29 will be issued in 
due course. 


CB-92305] 


Forfeiture of Pay—Navy Enlisted Men Absent Without 
Leave—Correction of Records 


Although the undesirable discharge given an enlisted man for reasons including 
absence without leave was, upon later disclosure of the circumstances, corrected 
to an honorable discharge for the convenience of the Government by a Naval 
Board of Review, Discharges and Dismissals pursuant to section 301 of the 
Servicemen’s Readjustment Act of 1944, such enlisted man is nevertheless not 
entitled to receive pay for the period of the unauthorized absence. 


Comptroller General Warren to Leland Lex Hein, February 24, 
1950: 


Reference is made to the letter dated January 14, 1950, written 
in your behalf by Mr. Herbert S. Brown, attorney, Trenton, Missouri, 
relative to that part of General Accounting Office settlement of 
November 3, 1949, certificate No. 1,791,533, which disallowed your 
claim for pay for the period from May 23, 1945, to March 27, 1946, as 
motor machinist’s mate, third class, United States Naval Reserve, for 
the reason that you were absent over leave and in a non-pay status 
during the said period. Also, there has been received a letter dated 
January 16, 1950, from Honorable Clare Magee, House of Representa- 
tives, concerning the same matter. 

The disallowance of your claim for pay for the above period was 
predicated upon an entry on your official Navy pay record which 
showed you to be absent over leave for the period in question and upon 
a report dated July 28, 1949, of the Chief of Naval Personnel, as 
follows: 

1. The subject named man absented himself from the naval service on 22 May 
1945 and surrendered to naval jurisdiction on 27 March 1946. On 21 June 1946 
he was discharged from the naval service with an undesirable discharge by 
reason of desertion without trial. 

2. The undesirable discharge was cancelled on 18 May 1948, in accordance 
with the Board of Review, Discharges and Dismissals letter EXOS: QB (411) 


EWW : er dated 7 May 1948, and HEIN was issued a discharge under honorable 
conditions by reason of convenience of the government. 
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8. The mark of desertion for the above period of absence has been removed 
from the record of HEIN. 

It is urged that you were not in an over-leave or non-pay status 
during the period May 23, 1945, to March 27, 1946, for the reason that 
you had advised your superior officers of your hospitalization in a 
civilian hospital in Trenton, Missouri, due to an accidental gunshot 
wound received in May 1945; that you were under the care of a civilian 
doctor at the direction of naval authorities; that you had permission 
to remain at Trenton, Missouri, until able to travel to the naval base at 
Olathe, Kansas; and that you did not sufficiently recover until March 
27, 1946, at which time you reported at Olathe, Kansas. It is also 
stated that upon the disclosure of those facts, your previously issued 
undesirable discharge from the service was changed to a discharge 
under honorable conditions and it is contended that such change in the 
character of your discharge constitutes a finding by the Navy that you 
were not absent over leave. 

It has been informally ascertained from the Navy Department that 
on May 14, 1945, while on leave from your ship, the U. S. S. Chara, 
you requested that the commanding officer of the vessel authorize an 
extension of the leave due to hospitalization for injuries received in a 
hunting accident; that the request was granted and you were ordered 
to contact the nearest naval authority; that you contacted the United 
States Naval Air Station at Olathe, Kansas, and the medical director 
at that installation told you to report to the naval hospital at Olathe 
when you were able to travel; that you were advised that if you 
required assistance to travel from Trenton, Missouri, to Olathe the 
Navy would supply the transportation, including an ambulance, if 
necessary ; that you were ordered to report back to your ship on May 
22, 1945, but that on May 19, 1945, you notified your commanding 
officer that you were still in the hospital whereupon your commanding 
officer ordered you to report to the naval installation at Olathe; that 
the U. S. S. Chara departed on May 23, 1945; that you did not report 
to the United States Naval Air Station at Olathe, Kansas, until March 
27, 1946, although it was subsequently learned that you were dis- 
charged from the civilian hospital at Trenton, Missouri, on June 10, 
1945. 

It does not appear that a further extension of leave beyond May 22, 
1945, was requested or granted, or that your absence for the period 
May 23, 1945, to March 27, 1946, was excused as unavoidable. Hence, 
it appears that your absence during that period was unauthorized and 
no pay accrued. 

It long has been held that by enlisting in the Navy a man contracts 
for honest and faithful service and the rendition of such service is an 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 341 


essential precedent to his right to be paid. Such contract is an 
entirety and, if service for any portion of the time is omitted without 
authority, the pay or allowances for “service” are not earned. Cy. 
United States v. Landers, 92 U. S. 77, 79. It was held in 27 Comp. 
Dec. 675, quoting from the syllabus that: 


Where an enlisted man of the Army charged with desertion is found by a 
court-martial not guilty * * * without * * * finding him either spe- 
cifically or by inference guilty of the lesser offense of absence without leave, his 
civil or contractual obligation is still open to administrative determination, and 
if it be administratively determined that he was absent without leave he should 
lose pay for the period of unauthorized absence * * 


It has been reported that you did not neo any duties under 
naval jurisdiction during the period May 23, 1945, to March 27, 1946, 
and while your absence was subsequently found not such as to warrant 
an undesirable discharge, it nevertheless appears to have been an 
unauthorized absence for pay purposes. 

As to the action of the Board of Review, Discharges and Dismissals 
it appears that the action taken by said board was pursuant to author- 
ity contained in section 301 of the Servicemen’s Readjustment Act of 
1944, 58 Stat, 286, in part as follows: 

* * * Such board shall have authority, except in the case of a discharge or 
dismissal by reason of the sentence of a general court martial, to change, correct, 


or modify any discharge or dismissal, and to issue a new discharge in aceord with 
the facts oer to the board. * * 


The apparent purpose of the above provision of law is to authorize 
the correction or modification of discharges which, upon review, are 
found not to be in accordance with established facts. It was on that 
basis that you received a certificate of discharge under honorable con- 
ditions for the convenience of the Government, upon the review of 
your case by such board. However, you thereby became entitled to no 
benefits which you would not have been entitled to receive had a cer- 
tificate of discharge under honorable conditions been issued to you at 
the time of your separation from the service. Payment of the amount 
now claimed was denied not because of the character of your discharge 
but, rather, because of your unauthorized absence. 

Accordingly, the settlement of November 3, 1949, is correct and 
upon review is sustained. 


Bids—Withdrawal 


Generally, proposals submitted in response to Government advertisements for 
bide may not be withdrawn after the bids have been opened, even before award 
is made, and the bidder is bound to accept the award. 
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Comptroller General Warren to the Secretary of the Navy, 
February 24, 1950: 


I have your letter of February 18, 1950, requesting a decision as to 
whether the bid of Kellett Aircraft Corporation opened on January 
5, 1950, may be withdrawn as requested by the corporation. 

In response to invitation No. 9955, issued by the Aviation Supply 
Office, Philadelphia, Pennsylvania, the Kellett Aircraft Corporation 
submitted a bid offering to furnish item 3 consisting of 25 targets, 
banner tow, aero type 25A, Navy R94~PUA-562655, for the amount of 
$115 each. 

In the statement of facts and recommendation of the contracting 
officer, submitted with your letter, it is stated, in part, as follows: 

2. After the opening of bids at 10:00 AM EST, 5 January 1950, the contracting 
officer requested the apparent low bidder, Kellett Aircraft Corporation, by tele- 
gram, to confirm the delivery stated in his bid. A representative of the company 
stated verbally to the contracting officer, their inability to locate a source for 
rayon mesh per Specification 27-R-3(Aer) at that time. Therefore, the con- 
tracting officer advised the Kellett Aircraft Corporation of several possible 
sources of supply, such as Cheney Brothers, Switlik Parachute Co., General Tex- 
tile Mills, Inc. and William Skinner & Sons. By telegram dated 13 February 1950, 
copy enclosed herewith, Kellett Aircraft Corporation has stated their further 
inability to locate a source for rayon mesh, and request that their bid on item 3 of 
Invitation 9955 be withdrawn. The rayon mesh is a component part of the tow 
targets that are urgently required by the U. 8. Air Force; and an investigation by 


the contracting officer has disclosed that the rayon in question is a difficult item to 
obtain and to have woven into the required mesh. 

No award has been made for item 3 of subject invitation. The Ryan Aeronau- 
tical Company has advised the contracting officer, in writing, of an available 


source of rayon mesh. The acceptance period of Ryan Aeronautical Company is 
listed above. 


It appears from the foregoing that the Kellett Aircraft Corporation 
desires to withdraw its bid due to its inability to locate a source of 
supply for the rayon mesh required in the manufacture of the targets. 
However, it appears that the rayon mesh is obtainable from some 
source. 

The general rule is that proposals that have been submitted in re- 
sponse to an advertisement for bids may not be withdrawn after they 
have been opened, even before award is made, and that the bidder is 
bound to accept award. 19 Comp. Gen. 761. Accordingly, since it 
appears that the rayon mesh is obtainable, there appears no legal basis 
for permitting the Kellett Aircraft Corporation to withdraw its bid. 

The papers, with the exception of the statement of facts and recom- 
mendation of the contracting officer, are returned herewith. 
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(B-92358] 


Temporary Storage—Household Effects 


Under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, authorizing reimbursement for storage of houschold effects incident to 
change of official duty station, an employee whose household effects were stored 
for 30 days at his old official station and 30 days at his new station may be re- 
imbursed the expenses incurred not to exceed the aggregate amount allowable 
for the entire 60-day period upon submission of proper evidence of the actual 
weight of the goods, even though the two periods were not continuous and the 
charges for the last 30 days exceeded the rate allowable for that period. 

Comptroller General Warren to M. E. Fisher, Department of Agri- 


culture, February 28, 1950: 


Reference is made to your letter of January 18, 1950, transmitting a 
voucher stated in favor of Paul E. Lemmon for $22.71, representing ac- 
tual expenses incurred for storage, and expenses incidental thereto, 
of approximately 2,000 pounds of his household effects at Portland, 
Oregon, incident to a permanent transfer of duty station to that point, 
and requesting an advance decision as to the propriety of certifying 
the voucher for payment. 

By travel authorization No. 7-228-50, dated September 2, 1949, Mr. 
Lemmon was authorized to proceed from his headquarters, San Fer- 
nando, California, to Portland, Oregon, for permanent duty, and 
shipment of his household goods at Government expense was author- 
ized therein. It seems that in anticipation of said transfer, the em- 
ployee sold his home in San Fernando, and on August 15, 1949, placed 
his household goods, weighing 6,800 pounds, in storage at that location. 
On September 15, 1949, the goods were shipped by carrier to Portland, 
and the employee has been reimbursed in accordance with Executive 
Order 9805, as amended, for the transportation costs incurred, as well 
as for the storage and expenses incidental thereto ($34) covering the 
30-day storage period at San Fernando. Upon arrival in Portland, 
Oregon, 4,800 pounds of the employee’s effects were moved into his new 
residence, the remaining 2,000 pounds (estimated weight based upon 
cubic measurement of the property) being placed in storage—pre- 
sumed by this Office to be storage of a “temporary” nature. The sub- 
mitted voucher is in the amount of $22.71, consisting of $5.21 for 
preparing the goods for storage, $10.50 warehouse handling charge, 
and $7 for actual storage (September 20 to October 20, 1949) of the 
goods at Portland. 

The questions which you present for consideration are stated in 
your letter as follows: 

(1) Is the maximum reimbursable to the employee fur storage costs and 


expenses incidental thereto for the two 30-day periods involved, the combined 
amounts allowable for the full sixty days, i. e., $116.80? 
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(2) If the answer to Question No. 1 is in the affirmative, will this limita- 
tion also apply if claim for the final drayage costs from storage to residence 
is made within two years from the effective date of transfer? 

(3) As noted above, the weight of the goods involved is an estimated weight 
based on the cubic measurements of the property. It is unlikely that arrange- 
ments can be made to secure an actual weight until the goods are moved 
from storage. Under these circumstances, may reimbursement be made on the 
basis of the constructive weight or should such additional payments as may 
be found due be withheld until an actual weight certificate is available? 


Section 12(b) of Executive Order 9805, as added by Executive 
Order 9933, provides for reimbursement of temporary storage charges 
incurred in case of transfers of civilian officers and employees be- 
tween points within the continental United States at the commuted 
rate of $1.60 per hundred pounds for the first 30 days of storage or 
fraction thereof, plus 40 cents per hundred pounds for the next 30 
days or fraction thereof, the amount of reimbursement not to exceed 
“the amount actually paid by the employee for the storage in ques- 
tion.” It is the understanding of this Office that the primary rea- 
son for specifying the higher commuted rate for the first 30 days’ 
storage was to take care of incidental expenses of storage—irrespec- 
tive of whether such incidental expenses be incurred within the first 
or the last 30 days of storage. Thus, it reasonably may be concluded 
that the fact that the total expenses for the last 30 days exceed the 
amount allowable on the basis of 40 cents per hundred pounds does 
not preclude reimbursement of the entire sum expended and claimed 
for that period, provided the total cost for the 60-day period is not in 
excess of the aggregate allowable under the above-referred-to Ex- 
ecutive order for the entire 60-day period (for example, $40 for 2,000 
pounds). Accordingly, your first question is answered in the affirma- 
tive. With respect to your third question, you are advised that since 
the storage provisions of the regulations appear to contemplate a 
showing of actual weight, the voucher should not be certified for pay- 
ment unless and until proper evidence of actual weight be furnished. 

No answer to your second question is required or proper at this time 
since said question confines itself solely to an item of expense and 
question of law not involved in the payment on the voucher presented 
to you for certification. See section 3 of Public Law 389, 55 Stat. 
875, 876. 

Action on the voucher—which voucher is returned herewith—should 
be taken in accordance with the above. 
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(B-92533] 


Compensation—Overtime—Attendance at Hearings Out- 
side Regular Tour of Duty 


Where employees are administratively required to attend conferences and hear- 
ings on matters directly connected with their regular duties during hours outside 
of, and in addition to, their regular tours of duty, the time served in such con- 
ferences and hearings properly may be considered as the performance of official 
duty and may be compensated for at the prescribed overtime rates. 


Comptroller General Warren to Earl G. Loser, Treasury Depart- 
ment, February 28, 1950: 


Reference is made to your letter of January 27, 1950, requesting 
decision whether you may certify for payment two vouchers trans- 
mitted therewith in favor of Joseph F. Carlin and Joseph L, Lamar, 
respectively, for payment of overtime compensation for periods when 
they were required to attend conferences and administrative hearings 
before the Treasury Department Board of Review—in their capacities 
as supervisors and raters—in connection with appeals from efficiency 
ratings. It is stated that at the time of the conferences and hearings, 
the two claimants were assigned to the midnight to 8 a. m. and the 
4 p. m. to midnight shifts, respectively, and, since the conferences and 
hearings were held during “day shift” hours, their attendance at the 
conferences and hearings was necessarily outside their ordinary tours 
of duty. 

As the conferences and hearings concerned administrative matters 
directly connected with the duties regularly performed by the em- 
ployees involved and were held under administrative authority, the 
time occupied on such conferences and hearings properly may be con- 
sidered as the performance of official duty. Hence, as such duty was 
performed outside of, and in addition to, the regular tours of duty, 
it may be compensated for at the prescribed overtime rates. 

The two vouchers are returned herewith and the voucher in favor 
of Joseph F. Carlin, if otherwise proper, may be certified for pay- 
ment. The voucher in favor of Joseph L. Lamar, who was retired 
December 31, 1949, should not be certified for payment but if he should 
file a claim for the overtime in question such claim may be submitted 
to the Claims Division of this Office for direct settlement, together with 
a reference to this letter by number and date. 
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[B-90839] 


Pay and Allowances—Savings Provisions of the Career Com- 
pensation Act of 1949 


An enlisted member of the uniformed services who was receiving subsistence in 
kind or a money allowance in lieu thereof under the law in effect on September 
30, 1949, and who is otherwise entitled to the saved total compensation provided 
for in section 515 (b) of the Career Compensation Act of 1949, may continue to 
receive either subsistence in kind or a money allowance as an item of his saved 
total compensation so long as he qualifies therefor, even though the allowance 
temporarily may be included in, or be paid in, the form of a per diem travel 
allowance. 


Assistant Comptroller General Yates to Capt. R. M. George, U. S. 
Marine Corps, March 3, 1950: 


Consideration has been given your letter of November 8, 1949, 
with first indorsement of November 17, 1949, of the Commandant of 
the Marine Corps, requesting decision as to the basis on which you 
are authorized to adjust the pay account of Master Sergeant Robert 
M. Barr, United States Marine Corps, under the circumstances set 
forth in your letter. 

It appears that on September 30, 1949, Master Sergeant Barr was 
on duty with the Southeastern Recruiting Division, Atlanta, Georgia, 
and that he and his dependents actually were receiving from the 
Government monthly pay and allowances totaling $384.75, consisting 
of $189.75 pay ; $67.50 subsistence allowance at $2.25 per diem ; $37.50 
quarters allowance at $1.25 per diem, and $90 representing the Gov- 
ernment’s contribution to family allowance payments to class A and 
B dependents. His total monthly compensation computed as of Octo- 
ber 1, 1949, under the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, and effective October 1, 1949, amounts 
to $362.85, consisting of $227.85 pay; basic allowance for subsistence 
at $2.25 per day, $67.50; and basic allowance for quarters, $67.50. 

Section 515 (b) of the said Career Compensation Act of 1949, 63 
Stat. 831, provides in pertinent part as follows: 

(b) Any member who, on the effective date of this Act, is serving in an enlist- 
ment contracted prior to the date of enactment of this Act, or any member 
whose enlistment terminated in the period between the date of enactment and 
the effective date of this Act, both dates inclusive, and who has entered into a 
new enlistment within one month of such termination shall not, prior to the 
expiration of the enlistment or reenlistment described above, or July 1, 1952, 
whichever is earlier, suffer any reduction by reason of this Act in the total 
compensation which he is entitled to receive under any provision of law in effect 
on the day immediately preceding the effective date of this Act: Provided, That 
for the purposes of this subsection, unless otherwise provided, the computation 
of such total compensation shall not include travel and transportation allow- 


ances, per diem and station allowances, pay of court stenographers « of the Army 
and Air Force, enlistment allowance, or reenlistment bonuses * 


After diligent inquiry and research, including an examination of 
the legislative history and congressional reports on the bills which 
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ultimately were enacted into law, this Office has been unable with any 
certainty to determine what the Congress intended by the term “per 
diem and station allowances” which the quoted subsection requires 
to be excluded in computing saved total compensation. It is under- 
stood that, in the promulgation of administrative instructions by the 
services concerned, the same uncertainty was entertained by officials 
charged with their issuance, but that after careful discussion and a 
complete exploration of the probable purpose intended to be accom- 
plished, it was concluded that monetary allowances in lieu of quarters 
and subsistence for enlisted men were not reasonably comprehended 
within the said term, There have been suggestions that the term was 
put in by the draftsmen of the statute to exclude amounts allowed on 
a per diem basis to cover additional expenses of personnel stationed 
on special duty in foreign countries and that view is reflected in the 
examples of “saved compensation” contained in the said instructions 
which have the approval of the Secretary of the Army. It also finds 
some support in the legislative history of the act. In that connec- 
tion, an examination of the hearings of the subcommittee of the Com- 
mittee on Armed Services, House of Representatives, on H. R. 2553 
(which as rewritten became H. R. 5007, which in turn became Public 
Law 351, approved October 12, 1949) discloses that the matter was 
discussed in part as follows (pp. 1750-1751) : 


Mr. Core. You referred to a special post and duty allowance. Is that the 
same as referred to in section 304? 


General DaHLQuist. That is correct. 

Mr. Horn. No, it is the foreign duty station allowance. 

Mr. Core. That “station allowance” is not a post and duty allowance? 

Mr. Horn. No, it is called station allowance. 

Mr. Core. Couldn’t a post and duty allowance be called a station allowance? 
Mr. HoEen. We realize that, but you could not be serving in that status. 


Mr, Cote. If you mean a foreign-duty station, why-do you call it “station 
allowance”? 


Mr. Hoen. It is called a station allowance in the law, I believe. 


oat BLANDForD. You might be eliminating Alaska if you called it foreign-duty 
on. 


[Nore.—The referred-to section 304, H. R. 2553, as then written, was designated 
as a “Post and Duty Allowance” and it would have authorized any member 
entitled to basic pay to be paid, in addition to any other allowances authorized 
by this act, a money allowance as reimbursement for extraordinary and neces- 
sary expenses which may be incurred when assigned to posts of high responsi- 
bility or in connection with the performance of duties or missions engaged in 
pursuant to competent orders. ] 

While not free from doubt, under all the circumstances the ad- 
ministrative view that monetary allowances in lieu of quarters and 
subsistence are not “per diem and station allowances” within the 
contemplation of the statute and, hence, properly may be included as 
items in computing saved total compensation will be accepted by this 
Office as substantially in accord with the purpose, intent, and spirit 
of the law. 
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On October 17, 1949, while entitled to such saved “total compensa- 
tion,” Sergeant Barr was ordered on temporary additional duty in 
connection with recruiting matters and, while on such duty, he was 
entitled to and was paid a per diem allowance in accordance with the 
provisions of Part 1, section D, of Executive Order 9871, July 8, 
1947, as amended. During the period of temporary absence from his 
permanent duty station, the enlisted man was not credited with an 
allowance for subsistence, as such, for the reason that the provision 
in paragraph 78505-6, Marine Corps Manual, provides that an en- 
listed man is not entitled to such subsistence allowance for any period 
during which he is entitled to a per diem allowance while in a travel 
status. There is thus for consideration the question as to whether 
Sergeant Barr’s pay account may be credited with subsistence allow- 
ance (as part of his saved total compensation) for a period after 
October 1, 1949, during which he was entitled to per diem while in 
a travel status or for any period after his right to such per diem 
terminated. The question of crediting the member’s pay account with 
subsistence allowance following a period of entitlement to per diem 
while in a travel status arises by reason of the provision in section 
515 (b) of the Career Compensation Act, 1949, supra, which reads as 
follows: 

* * * the provisions of this subsection shall cease to apply to any part 
of such total compensation upon the failure of such member or his dependent 
or dependents to qualify therefor or to be entitled thereto * * 

Section 10 of the Pay Adjustment Act of 1942, 56 Stat 363, as 
amended, 37 U. S. C. 110, provided in pertinent part as follows: 

To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 


under which the duty of the man is being performed, and shall not exceed 
$5 perday * * *. 
* + * 7 * * . 

Enlisted men entitled to receive allowances for quarters or subsistence shall 
continue, while their permanent stations remain unchanged, to receive such 
allowances while sick in hospital or absent from their permanent-duty stations 
in a pay status: Provided, That allowances for subsistence shall not accrue to 
such an enlisted man while he is in fact being subsisted at Government expense. 
Enlisted personnel not receiving allowances for subsistence shall be entitled to 
commutation in lieu of rations while on furlough or authorized leave or when 


authorized to mess separately, under such regulations and at such rates as may 
be prescribed by the head of the executive department concerned. 
It will be noted that under the savings provision in section 515 (b) 
a member is not to suffer any reduction by “reason of this Act” in the 
total compensation “which he is entitled to receive under any provi- 
sion of law in effect” on September 30; 1949, The law in effect on 
that date (section 10 of the Pay Readjustment Act of 1942, supra), 
provided that each enlisted man not furnished rations in kind should 
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be paid an allowance for subsistence, the amount thereof depending 
upon the conditions under which the duty of the man is being per- 
formed. The said section 10 further provided that enlisted men en- 
titled to receive allowances for quarters and subsistence should con- 
tinue, while their permanent stations remain unchanged, to receive 
such allowances while absent from their permanent duty stations in a 
pay status, with the proviso that the allowance for subsistence should 
not accrue to an enlisted man while he is in fact being subsisted at 
Government expense. In that connection, it has been considered that 
since an enlisted man in receipt of a per diem allowance while in a 
travel status is being subsisted at Government expense, such an en- 
listed man is not entitled to receive a money subsistence allowance in 
some other form while entitled to such per diem allowance. But, 
having been entitled under the law in effect on September 30, 1949, to 
subsistence in kind or a money allowance in lieu thereof, I think the 
conclusion must be reached that an enlisted member otherwise entitled 
to saved total compensation is entitled to continue to receive either 
subsistence in kind or a money allowance in lieu thereof as an item 
of his saved total compensation so long as he qualifies for one or the 
other. That is to say, the subsistence in kind and the money allowance 
are alternatives of the same basic allowance, an enlisted member being 
entitled to one as a substitute for the other at all times, and the fact 
that the allowance may temporarily be included in, or be paid in, the 
form of a per diem travel allowance does not result in a failure of the 
member to continue to qualify for such basic subsistence allowance, 
within the meaning of the limitation in section 515 (b). It follows 
that while Sergeant Barr is not entitled, during any period after 
October 1, 1949, while entitled to a per diem travel allowance which 
includes an allowance for meals or rations, to be paid also the monetary 
allowance for subsistence previously received as a part of his saved 
total compensation, upon completion of such travel and return to his 
station the enlisted man would be entitled, if not otherwise furnished 
subsistente thereat, to include in his saved total compensation the sub- 
sistence money allowance which he was entitled to receive on Septem- 
ber 30, 1949, or such other monetary allowance as provided under 
the prior law and regulations for the actual conditions of his service. 
Sergeant Barr’s pay account should be adjusted accordingly. 

The same principles would apply, of course, in the case of an enlisted 
man otherwise entitled to saved total compensation where he was 
receiving rations or quarters, or both, in kind on September 30, 1949, 
but thereafter became entitled to monetary allowances in lieu thereof. 
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CB-91015] 





Preparation and Transportation of Remains—Civilian Em- 
ployee Dying in Alaska 

Where the maximum amount allowable under section 11 of the act of September 
7, 1916, as amended, was paid for preparing and transporting the remains of a 
former employee from Alaska to his home in the United States, payment of 
any additional amount may not be made under the provisions of the act of 
July 8, 1940, and Executive Order No. 8557 issued pursuant thereto, which 


order authorizes the payment of such expenses only in those cases where payment 
is not authorized by any other law. 


Comptroller General Warren to the Secretary of Commerce, March 


3, 1950: 


There has been considered your letter of November 28, 1949, relative 
to the expenses of preparing and transporting the remains of the late 
Richard B. Mills, a former employee of the Civil Aeronautics Admin- 
istration stationed in Alaska. 

It is stated that Mr. Mills froze to death on January 2, 1948, while 
on active duty at Port Heiden, Alaska; that his remains were taken to 
the mortuary of Phillips & Mapleton, funeral directors, at Anchorage, 
Alaska, where the body was embalmed, and placed in a casket; and 
that the remains then were transported to the Anchorage airport, and 
therefrom by plane to his home in the United States. Phillips & 
Mapleton rendered a bill in the amount of $521.17 for services, etc., 
furnished as follows: 


Casket, shipping box, embalming, personal and professional service_.__. $424. 50 


E:T BO on crinreentnnemnnnceipiaiedientreipime enn 15. 00 
NED | IED SN oo craic enenninntc-in mace atbeigentiamutmngtianiemerss 15. 00 
SG EE GEDRID IIE CE accent bli baie ee ews 60. 00 
Re: INR: BER. CE, BON rn ciimmnnenape ming nnmanpineae 6. 67 

Total cost for shipping preparations____.__.____--___-_____--_-_- $521.17 


Under authority of section 11 of the act of September 7, 1916, 39 
Stat. 745, as amended, 5 U. S. C. 761, the Bureau of Employees’ Com- 
pensation, Federal Security Agency, paid the bill in part in the total 
amount of $305, consisting of $200 for the casket, $90 for embalming, 
and $15 for transporting the body to the airport. You request a 
decision as to whether your Department may pay the balance of the 
bill under the provisions of the act of July 8, 1940, 54 Stat. 743, and 
Executive Order No. 8557, dated September 30, 1940, issued thereun- 
der—your doubt in the matter arising from the prohibition contained 
in section 17 of the said Executive order reading, in pertinent part, 
as follows: 

Prohibition of Payments When Other Laws Apply—No payment shall be made 
under the said act of July 8, 1940, for expenses of preparing and transporting 


the remains of any employee in any case where payment therefor is authorized by 
any other law of the United States, and where any other law of the United 


899191"—50——-23 
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States provides for the payment of expenses of either of said services payment 
hereunder shall not be allowed for such service: Provided, however, That noth- 
ing herein contained shall be construed as depriving any person of any payment 
hereunder because of the fact that the deceased employee was eligible for burial 


benefits on account of service rendered in the armed forces of the United 
States. * * ® 


Section 1 of the act of July 8, 1940, 54 Stat. 743, supra, provides, in 
pertinent part, as follows: 

That in case any civilian officer or employee of the United States dies (1) 
while in a travel status away from his official station in the Dnited States or (2) 
while performing official duties in a Territory or possession of the United States 
or in a foreign country or in transit thereto or therefrom, the head of the 
department, independent establishment, agency, or federally owned or controlled 
corporation, hereinafter called department, in the service of which such officer 
or employee was engaged, is hereby authorized, under regulations to be prescribed 
by the President and except as otherwise provided by law, to pay from the 


appropriation available for the activity in which he was engaged— * * * 
{italics supplied.] 


Careful consideration has been given to the argument presented in 
your letter that the purpose and intent of the act and of section 17 
of Executive Order No. 8557 was only to prevent the making of dupli- 
cate payments for the type of expenses involved. However, it is not 
felt that, by itself, the language of the act and Executive order prop- 
erly may be so limited. Moreover, nothing has been found in the 
reports of the Senate and House committees on the bill which would 
support the view urged in your letter. Furthermore, the Bureau of 
the Budget—which sponsored the bill that later was enacted into 
law as the act of July 8, 1940—has advised informally that the intent 
of said Bureau was to permit payment under the said act and Execu- 
tive Order No. 8557 only in those cases where the payment of expenses 
of preparing and transporting the remains of an employee was not 
authorized by any other law. 

Accordingly, since, in the present case, the expense both of prepar- 
ing and transporting the remains was authorized by the 1916 act, 
although limited as to amount, I am constrained to hold that further 
payment of any of the expenses here involved is precluded under the 


provisions of the said act of July 8, 1940, and Executive Order 
No. 8557. 


[B-91668] 


Pay and Allowances—Savings Provisions of the Career Com- 
pensation Act of 1949 


A member of the uniformed services whose saved “total compensation” under 
section 515 of the Career Compensation Act of 1949 ineludes foreign service pay 
may not, upon the temporary failure to qualify or to be ~ntitled to such pay, 
include it in the computation of his saved “total compensation” upon a subse- 
quent requalification, even though such failure to qualify was due to a return to 
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the continental United States on operational orders, temporary duty, or for the 
purpose of leave. 


A member of the uniformed services whose saved “total compensation” under 
section 515 of the Career Compensation Act of 1949 includes foreign service pay, 
and who departs from the continental United States on the same day he returns 
thereto or on the following day, does not thereby fail to qualify for foreign 
service pay under the prior statute and may continue to receive such pay as a 
part of his saved “total compensation” under the 1949 act. 


Assistant Comptroller General Yates to the Secretary of the Air 
Force, March 3, 1950: 


Reference is made to your letter of December 21, 1949 (received 
here December 28), requesting decision on certain questions which 
have arisen in connection with the administration of the savings pro- 
visions of section 515 of the Career Compensation Act of 1949, Public 
Law 351, approved October 12, 1949, with respect to members of the 
uniformed services whose saved “total compensation,” as defined in 
section 515, includes foreign service pay authorized by section 2 of 
the Pay Readjustment Act of 1942, 56 Stat. 360, as amended, 37 
U.S.C. 102. 


The questions submitted are as follows: 


1. Would the return of such member to the continental United States for a short 
period of temporary duty, pursuant to official orders, disqualify him for the 
receipt of foreign service pay for subsequent service at his permanent foreign 
duty station? 

2. Would the return of such member to the continental United States on 
authorized leave disqualify him for the receipt of foreign service pay for sub- 
sequent service at his permanent foreign duty station? In this connection it 
should be noted that, because of unfavorable climatic conditions at some foreign 
stations, such leaves of absence are very important in maintaining the health 
and efficiency of the personnel concerned. 

8. Would the return of such member to the continental United States on opera- 
tional orders disqualify him for the receipt of foreign service pay for subsequent 
service at his permanent foreign duty station? This question pertains to a 
number of possible situations, For example, large aircraft assigned to overseas 
stations are flown periodically to the United States for major overhauls. De- 
pendent upon circumstances, members of the crew would remain in the United 
States for varying periods of time. It is possible that such period might be less 
than 24 hours. Also, long-range aircraft on training flights from foreign stations 
might land and stop over at bases in the United States for short periods of time. 


Section 515 (a) and (b) of the Career Compensation Act of 1949, 
63 Stat. 831, provides, in pertinent part, as follows: 


Seo. 515. (a) No member serving on active duty on the effective date of this 
Act shall, prior to July 1, 1952, and while serving on continuous active duty, 
including for the purpose of such continuous active-duty service in a reenlistment 
entered into within three months from the date of last discharge, suffer any 
reduction by reason of this Act in the total compensation which he is entitled to 
receive under any provision of law in effect on the day immediately preceding 
such effective date: Provided, That (1) the provisions of this subsection shall 
cease to apply to such member whenever he shall become entitled to receive total 
compensation in excess of the amount to which he was entitled on the day pre- 
ceding such effective date; and (2) the provisions of this subsection shall cease 
to apply to any part of such total compensation upon the failure of such member 
to qualify therefor: Provided further, That for the purposes of this subsection 
the computation of such total compensation shall not include contributions by the 
Government under the Servicemen’s Dependents Allowance Act of 1942, as 
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amended, travel and transportation allowances, per diem and station allowances, 
pay of court stenographers of the Army and Air Force, enlistment allowance, 
or reenlistment bonuses. 

(b) Any member who, on the effective date of this Act, is serving in an 
enlistment contracted prior to the date of enactment of this Act, or any mem- 
ber whose enlistment terminated in the period between the date of enactment 
and the effective date of this Act, both dates inclusive, and who has entered 
into a new enlistment within one month of such termination shall not, prior to 
the expiration of the enlistment or reenlistment described above, or July 1, 1952, 
whichever is earlier, suffer any reduction by reason of this Act in the total 
compensation which he is entitled to receive under any provision of law in 
effect on the day immediately preceding the effective date of this Act: Provided, 
That for the purposes of this subsection, unless otherwise provided, the com- 
putation of such total compensation shall not include travel and transportation 
allowances, per diem and station allowances, pay of court stenographers of the 
Army and Air Force, enlistment allowance, or reenlistment bonuses, and fol- 
lowing that date which is the last day of the sixth calendar month following 
the month in which this Act is enacted, shall not include the contribution by 
the Government under the provisions of the Servicemen’s Dependents Allowance 
Act of 1942, as amended, to monthly family allowance (1) for a father or mother 
dependent for substantial support or (2) for a father or mother dependent for 
chief support when a monthly family allowance is authorized for a wife or 
child of such member or (3) for a brother or sister dependent for chief or sub- 
stantial support, but shall include other contributions by the Government under 
the Servicemen’s Dependents Allowance Act of 1942, as amended: Provided fur- 
ther, That notwithstanding the provisions of the preceding proviso, in the case 
of any member who, on the effective date of this Act, is serving in an enlist- 
ment or reenlistment which was contracted prior to July 1, 1946, such member 
shall not, prior to the expiration of such enlistment or reenlistment or July 
1, 1952, whichever is earlier, suffer any reduction by reason of this Act in the 
total compensation which he is entitled to receive under any provision of law 
in effect on the day immediately preceding the effective date of this Act, the 
computation of such total compensation, for the purpose of this proviso only, 
not to include travel and transportation allowances, per diem and station al- 
lowances, pay of court stenographers of the ‘Army and Air Force, enlistment 
allowance, or reenlistment bonuses, but shall include all contributions by the 
Government under the Servicemen’s Dependents Allowance Act of 1942, as 
amended: Provided further, That (1) the provisions of this subsection shall 
cease to apply to such member whenever he shall become entitled to receive 
total compensation under the provisions of this Act in excess of the amount 
of such total compensation to which he was entitled on the day preceding the 
effective date of this Act; and (2) the provisions of this subsection shall cease 
to apply to any part of such total compensation upon the failure of such member 


or his dependent or dependents to qualify therefor or to be entitled there- 
to * * * 


It will be noted that subsections (a) and (b) of the said section 
515 both provide that a member shall not suffer any reduction “by 
reason of this Act” in the total compensation as therein defined, which 
he was entitled to receive under any provision of Jaw in effect on the 
day immediately preceding such effective date. Under the law in 
effect on the day immediately preceding the effective date of the said 
act (section 2 of the Pay Readjustment Act of 1942, as amended), 
members of the armed forces were entitled to a percentage increase in 
their base pay “for any period of service whileon * * * duty in 
any place beyond the continental limits of the United States or in 
Alaska.” In decision of April 17, 1942, 21 Comp. Gen. 932, 940, it 
was held that an officer who is ordered to “temporary additional duty” 
in the United States is not on duty outside the continental limits 
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of the United States while performing such temporary additional 
duty so as to entitle him to the percentage increase in base pay for 
foreign service after his arrival in the United States. See, also, 22 
Comp. Gen. 1123, to the effect that under section 2 of the Pay Read- 
justment Act of 1942 the right to additional pay for duty outside 
the United States terminates upon return to the United States. Also, 
see 25 Comp. Gen. 712; B-28693, September 29, 1942, and B-35646, 
October 5, 1943. Thus, it has been held consistently that a member 
of the uniformed services, after return to the United States, fails 
to qualify or to be entitled to foreign duty pay at least for the period 
he remains in the United States. The question is whether such tem- 
porary failure to “qualify” or “to be entitled” to foreign service pay 
permanently precludes such member, upon eventual return to his 
foreign duty station, from including foreign service pay in the com- 
putation of his saved “total compensation,” assuming, of course, that 
he otherwise continues to be entitled to the benefits of the said section 
515. 

The matter has been given extended consideration, particularly 
in view of the seeming hardship indicated by the examples stated in 
the submission, but no sufficient basis is found for concluding that 
the Congress intended to permit a restoration of any part of the saved 
total compensation for which a member once failed to qualify on or 
after October 1, 1949, the effective date of the Career Compensation 
Act of 1949. Subsection 515 (a) and 515 (b) of that act, swpra, each 
specifically states that the provisions of such subsection shall “cease 
to apply” to any part of such total compensation upon the “failure” 
of such member to qualify therefor. The word “failure” is not modi- 
fied and no distinction is indicated between a permanent and a tempo- 
rary failure to qualify. The word “cease” in statutes and legal docu- 
ments is generally interpreted as connoting a permanent stoppage, 6 
Words and Phrases, Permanent Edition, 400 e¢ seg., and it does not 
appear to have been intended differently in this instance. In the hear- 
ings before a Subcommittee of the Committee on Armed Forces, House 
of Representatives, on H. R. 2553, 81st Congress (which as rewritten 
was reintroduced as H. R. 5007 and became the Career Compensation 
Act of 1949), the Executive Secretary of the Advisory Commission 
on Service Pay, Mr. John L. Hoen, in discussing the effect of similar 
savings provisions in that bill on the proposed reduction in sea and 
foreign service pay, stated (page 1640 of the report of the hearings) : 

It simply protects a man from reduction while he remains in the same grade 
or rating or in this sea duty status. In other words, if a man went to sea and 
transferred to shore and then a year later transferred back to sea, then the 


second year at sea he would not get it when he went out. It is only while he 
remains in the same status. 
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Later in the hearings (p. 1748), Mr, John R. Blandford, profes- 
sional staff member for the Committee, stated : 


* * * Under another proviso, any part of the total compensation to which 
such member subsequently ceases to be entitled because of failure to qualify 
therefor under provisions of law in effect on the date of enactment of this Act 
shall not thereafter be saved to a member by virtue of this section. * * * 


It seems clear that these gentlemen had in mind that a failure to 
qualify for some part of the saved total compensation would preclude 
payment of that part thereafter and that there would be no restoration 
upon a subsequent requalification. Nothing has been found indicat- 
ing any disagreement with that view or any different legislative intent. 
While a “temporary” disqualification, such as here involved, was not 
discussed, no sound basis is perceived for ascribing a different meaning 
to the word “cease” when applied to a short period of disqualification 
from that when applied to a longer one. In either event there is a 
“failure to qualify” and the statute directs that upon such failure the 
savings provisions shall “cease to apply” to that part of the saved 
total compensation, apparently without regard to the reason for the 
failure or the length of the disqualification. While the Congress 
might have fixed a different rule for temporary disqualifications, such 
as those here involved, if the matter had been brought to attention, 
the oversight, if it be an oversight, cannot, of course, be corrected by 
interpretation. And, respecting the seeming hardship in the present 
cases, it may be pointed out that members who may lose their right 
to saved foreign service pay by temporarily returning to the United 
States are then in no worse position than members entitled to saved 
total compensation who were serving in the United States on Septem- 
ber 30, 1949, and who thereafter have been, or may be, transferred to 
foreign service. 

It must be concluded, therefore, that in none of the circumstances 
indicated in your three questions would a member thereafter be en- 
titled to foreign service pay under the prior law as a part of the total 
compensation saved to him by the said section 515 of the Career 
Compensation Act of 1949, except that, with respect to the last part of 
the third question, a member need not be viewed as failing to qualify 
for foreign service pay under the prior statute if he departs from the 
continental United States on the same day he returns thereto or on 
the following day, since he would be entitled to foreign service pay 
for the whole of both days, 21 Comp. Gen. 932, the law in that respect 
not taking account of fractions of a day. Cf. 28 Comp. Gen. 381, 
last paragraph. 

There are two supplementary questions immediately related to the 
matter which should be resolved: (1) Where the loss of foreign serv- 
ice pay reduces the saved total compensation below the comparable 
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total compensation payable under the new act, is a member entitled 
thereafter to be paid under the new act, and (2) where the loss of 
foreign service pay does not reduce the saved total compensation be- 
low the comparable total compensation payable under the new act, 
is an enlisted member upon return to foreign service entitled to for- 
eign service pay under the new act (as provided in section 206 thereof, 
63 Stat. 811, exclusively for enlisted members) in addition to the 
balance of his saved total compensation under the prior laws? 

The first question arises because subsection 515 (a) and 515 (b) of 
the new act, supra, each expressly provides that the provisions thereof 
shall cease to apply to a member whenever he shall become entitled to 
receive total compensation in excess of the amount to which he was 
entitled on the day preceding the effective date of the act, that is, 
on September 30, 1949, but makes no provision for situations where the 
saved total compensation, by subsequent failure to qualify for some 
part thereof, falls below that to which he then would be entitled under 
the new act. While that point is not expressly covered, there would 
seem to be little doubt from the general pattern of the legislation 
that it was intended that a member should be paid under the new act 
whenever his total compensation thereunder would exceed that under 
prior statutes. The basic provision in each subsection is that no 
member shall suffer any reduction by reason of the act in the total 
compensation to which he was entitled under prior laws. Such provi- 
sion would have no application in the first place to a member entitled 
to more under the new act than under prior laws, nor of its own force 
would it have any continued application to a member whose total com- 
pensation under prior laws fell below that to which he would be 
entitled under the new act, the purpose being that he should not 
“suffer any reduction” by reason of the new act and not to continue 
him at reduced rates below those provided in the new act. Compare 
22 Comp. Gen. 236, 243. However, the first proviso in subsection 515 
(a) is as follows: 


* * * Provided, That (1) the provisions of this subsection shall cease to 
apply to such member whenever he shall become entitled to receive total com- 
pensation in excess of the amount to which he was entitled on the day preceding 
such effective date; and (2) the provisions of this subsection shall cease to apply 
to any part of such total alba aaegontn upon the failure of such member to 
qualify therefor * * 


The third proviso in n subsection 515 (b) is essentially the same as 
such first proviso in 515 (a). Since the basic savings provision in each 
subsection would of itself have no application to a member if and while 
entitled to greater total compensation under the new act than under 
prior statutes, the purpose of the first part of each such proviso 
evidently was to make certain, particularly by use of the word “cease,” 
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that once a member’s total compensation under the new act exceeded 
that to which he was entitled on September 30, 1949, he should not 
thereafter shift back to the prior basis, even though that might be to 
his advantage under some change in the conditions of his service. 
Likewise, the purpose of the second part of each proviso evidently 
was to make certain, again using the word “cease,” that members who 
failed to qualify for some part of their saved total compensation 
should not thereafter have it restored, as concluded above, although 
the saved total compensation might not thereby be reduced below that 
to which they would be entitled under the new act. If it was reduced 
below that under the new act, the basic provision, of itself, would no 
longer be applicable and, since the lost part of the saved total com- 
pensation could not be restored, the member would thereafter be paid 
under the new act. So understood, the two parts of the proviso com- 
plement each other in restricting the application of the basic provision, 
with the net effect that members once becoming entitled to total com- 
pensation under the new act may not thereafter shift back to saved 
total compensation under prior laws and members once disqualified 
for some part of their saved total compensation may not thereafter 
include that part in such saved total compensation, even though the 
reduction be not sufficient to shift the member to compensation under 
the new act. 

On such basis it is concluded, with respect to the present matter, 
that if the loss of foreign service pay upon return to the United States 
reduces the saved total compensation of a member below the amount 
of total compensation he would then receive under the new act, he 
would be entitled to be paid thereafter under the new act, notwith- 
standing that the total compensation thereunder would not be in 
excess of the amount to which he was entitled on September 30, 1949, 
the date immediately preceding the effective date of the new act, as 
expressly provided by the first part of the said provisos. 

Respecting the question as to whether an enlisted member upon 
return to foreign service might be entitled to foreign-service pay 
under section 206 of the new act in conjunction with the balance of 
his saved total compensation under prior statutes, while there is noth- 
ing in the statute expressly precluding such payment, it is at least 
very doubtful that such a combination of pay under the old and new 
statutes was contemplated. The said subsections 515 (a) and 515 (b) 
speak of “total” compensation under the provisions of the new act and 
“total” compensation under laws previously in effect and the purpose 
was to save a member from any immediate reduction in such total 
compensation he was receiving on September 30, 1949, where that 
was in excess of the total compensation he otherwise would receive 
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under the new act. To combine such saved total compensation under 
prior laws with items of total compensation under the new law might 
result in a total greater than that which he was receiving on Sep- 
tember 30, 1949, or than that which he would receive under the new 
act. For example, an enlisted member serving in the United States 
on September 30, 1949, would not be entitled to foreign service pay 
as a part of his total saved compensation and if upon being sent on 
foreign duty thereafter he should be paid foreign service pay under 
section 206 of the new act in addition to his unreduced saved total 
compensation under prior laws he would receive more than he was 
receiving on September 30, 1949, and also more than that to which 
he would be entitled if paid wholly under the new act. That would 
seem clearly contrary to the basic purpose of the savings provisions, 
which was only to save him from any reduction, for the time being, 
in the amount he was receiving on September 30, 1949, so long as he 
otherwise continued to qualify therefor. There appears no sound 
basis in that respect for a distinction between a member who was 
serving in the United States on September 30, 1949, and one who 
later returned to the United States and thereupon lost his foreign- 
service pay. Thereafter neither would be entitled to foreign-service 
pay as part of his saved total compensation and if both were later 
assigned to foreign duty there would be no more reason in one case 
than in the other to grant foreign-service pay under the new act in 
addition to saved total compensation under the old. In either case 
the member, without such foreign-service pay, either would continue 
to receive more as saved total compensation than he would receive 
under the new act, with foreign-service pay, or he would shift to total 
compensation under the new act, including foreign-service pay, in a 
total amount greater than his saved total compensation. It is con- 
cluded, therefore, that a member whose saved total compensation 
under prior laws is reduced by the loss of foreign-service pay upon 
return to the United States may not, upon return to foreign service, 
receive foreign-service pay under the new statute in addition to the 
balance of his saved total compensation under prior statutes but, if 
an enlisted member, he would be entitled to such foreign-service pay 
as a part of his total compensation under the new act if and when 
such total compensation exceeded the balance of his saved total com- 
pensation under prior laws. Compare the answer to the fifth question 
in decision of November 30, 1949, B-90270, 29 Comp. Gen. 241, 247. 
See, also, 22 Comp. Gen. 236, 243, answer to the seventh question. 
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[B-87534] 


Proxy Marriages—Validity—Dissolution by Divorce as De- 
termining 

In view of the doubt existing as to the validity of the prior divorce of the wife 
of a Naval Reserve officer and in the absence of evidence showing that her prior 
marriage had been dissolved by a court of competent jurisdiction, the officer’s 
marriage entered into in Mexico where both parties were represented by proxy 
may not be considered as entitling the officer to increased rental and subsistence 


allowances: on account of a dependent lawful wife, even though their marriage 
was, dissolved by divorce rather than by annulment. 


Decision by Assistant Comptroller General Yates, March 9, 1950: 


Reference is made to letter of Lieutenant (jg) T. of June 1, 1949, 
requesting review of General Accounting Office, Claims Division, set- 
tiement dated May 20, 1949, which disallowed his claim for allowances 
as for an officer with dependents (lawful wife) for the period from 
January 8, 1946, to July 15, 1946, the latter date being the date of 
his release from active duty in the U. S. Naval Reserve. Also, there 
has been received a letter of December 3, 1949, from the officer in- 
quiring as to the statutes of this matter. 

The record indicates that the officer was married to V. J. T. on 
January 8, 1946, in the Municipality of Zacatepec de Hidalgo, State 
of Morelos, Republic of Mexico, where proxy marriages are recognized, 
both parties having been represented by an attorney. Also, the record 
shows that thereafter the officer was credited with increased allow- 
ances for dependents (lawful wife) for the period from January 8, 
1946, to May 15, 1946, but the allowances so credited were checked in 
his pay account at his request “when it appeared that my marriage 
might be annuled.” Subsequently, the officer stated that he had the 
allowanees checked “because some doubt existed in my wife’s mind 
about the completeness of her divorce from her first husband.” 

The officer’s claim was disallowed because of the doubt as to the 
validity of his marriage, the settlement having made reference to the 
said eheckage and to the record that he was married by proxy. In his 
letter of June 1, 1949, he stated that “both my wife and I were present 
in Mexico, and both, personally, participated in the marriage cere- 
mony,” but he furnished no evidence that he was present there and 
the copy of his marriage certificate indicates that each party was 
represented by a proxy. But, however that may be, no further ques- 
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tion need be raised as to the validity of the marriage because of the 
proxy phase of the matter. However, as proof of the competency of 
the officer’s “wife” to enter into the said marriage and, therefore, of the 
validity of the said marriage on that score, he rigerd to the ‘fact, that 
she subsequently severed the marriage relationship on July 18, 1946, 
through the medium of a divorce rather than by annulment. A ‘copy 
of that divorce decree entered in the First Civil Court of the District 
of Bravos, State of Chihuahua, Republic of Mexico, at Ciudad Juarez, 
Chihuahua, has been furnished. The decree shows that the officer made 
no defense to the suit and specifically recites that the suit was) in- 
stituted by Mr. A. under power of attorney.” Also, it appears that 
neither party was domiciled in Mexico at the time of the divorce, but, 
rather, that both parties were domiciled in the United States. In 
addition, it appears from the decree that the validity of the marriage 
in the State of Morelos was not put in issue but that the matter of the 
marriage was determined merely by the “filing of a certified copy of 
the Marriage Certificate with this court.” 

It is well established that unless a foreign court granting a divorce 
had jurisdiction over the subject matter of the divorce by reason of 
bona fide residence or domicile there of at least one of the parties, its 
decree of divorce will not, under the rules of international comity, 
be recognized in one of the States of the United States, even though 
the laws of such foreign country do not make residence or domicile 
a condition to its courts’ taking jurisdiction. See 25 Comp. Gen. 821, 
and legal annotation and cases cited therein. Aside from this, the 
officer strongly indicated that there may have been an impediment 
to his marriage, and there having been a possible impediment to the 
marriage, the decree of divorce, even if not invalid on jurisdictional 
grounds, may not be considered conclusive of the validity of the mar- 
riage purportedly thereby dissolved, the validity of the marriage not 
having been put in issue before the court. 

In view of the foregoing, and in the absence of evidence showing 
that the “wife” was not under an impediment to marry the officer be- 
cause of her prior marriage—which best can be determined from a cer- 
tified copy of the decree of the court dissolving such prior marriage— 
there is too much doubt for this Office to conclude that during the 
period for which the allowances are claimed the officer had a “lawful 
wife” within the meaning of the statutory provisions authorizing the 
payment of increased allowances on account of such a dependent. 

Accordingly, on the present record, the disallowance of the claim 
by the settlement of May 20, 1949, is sustained. 
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(B-92039] 


Compensation — Within-Grade Salary Advancements — 
“‘When Actually Employed” Employees 

A “when actually employed” employee who occupies a permanent position within 
the scope of the Compensation Schedules fixed by the Classification Act of 1923, 
as amended, and is paid on a per annum basis is entitled to the benefits of within- 
grade salary advancements, even though the employee’s salary rate is shown in the 


appointment document as fixed upon a per diem basis, provided the per diem rate 
was derived from an annual salary rate under the Classification Act. 


Acting Comptroller General Yates to the Secretary of State, March 
9, 1950: 


Reference is made to letter of January 12, 1950, from Mr. John E. 
Peurifoy, Deputy Under Secretary, requesting a decision upon the 
question of whether a person occupying a permanent position, subject 
to the Classification Act, 42 Stat. 1488, and employed upon an inter- 
mittent basis (w. a. e.) is entitled to within-grade salary advance- 
ment after all other requirements have been met, if such person’s salary 
is stated in the appointment document at the correct daily rate derived 
from the Classification Act Compensation Schedules. 

The above question is stated to have arisen in connection with an 
audit exception against the certifying officer on voucher 2-960254, 
June 1948 account of Paul D. Banning, symbol No. 3002-1760, cover- 
ing an increase in compensation paid to Raoul Du Fail, effective April 
18, 1948, as a result of a within-grade salary advancement. 

The record shows that the referred-to exception was taken upon the 
ground that employees paid on a per diem basis are not entitled to 
within-grade salary advancement, and, that said exception was re- 
moved upon receipt of evidence of collection of the amount thereof 
from Mr. Du Fail. 

As indicated in the enclosures accompanying your letter, it has been 
held by this Office that “when actually employed” employees paid on 
{ per annum basis and occupying permanent positions within the 
scope of the Compensation Schedules fixed by the Classification Act 
of 1923, as amended, are entitled to benefits of within-grade salary 
advancement. 25 Comp. Gen. 121, at page 132. That rule is still con- 
trolling and is for application even though the w. a. e. employee’s 
salary rate is shown in his appointment document as fixed upon a per 
diem basis, assuming, of course, that such per diem rate has been de- 
rived from an annual salary rate under the Classification Act. Your 
question is answered accordingly. 

Referring to the specific case of Mr. Du Fail, it appears that the 
exception taken to the payment of compensation accruing because of 
a within-grade salary advancement was improper, since it is reported 
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that the employee occupied a permanent position under the Classifica- 
tion Act and that his per diem compensation was derived from a per 
annum salary rate. In view thereof, the amount collected from the 
employee based upon said exception should be refunded to him if he 
still is on the rolls of the Department—citing this letter as authority 
therefor. If he no longer is on the rolls of your Department, claim 
for refund of the amount collected would be for settlement by this 
Office. 31 U.S.C. 71. 


[B-88872] 


Army Officer Appointed Commissioner of Roads for Alaska 


A Regular Army officer who accepts an appointment as Commissioner of Roads 
for Alaska which does not require an oath of office or have compensation or 
title fixed by law does not vacate his Army commission or hold a “civil office” 
within the meaning of section 1222, Revised Statutes, and may continue to draw 
his active-duty pay and allowances while so assigned. 


Assistant Comptroller General Yates to the Secretary of the Army, 
March 10, 1950: 


There has been considered your letter of August 29, 1949, with en- 
closures, requesting decision as to whether the Regular Army com- 
mission of Colonel John R. Noyes was vacated under the provisions of 
section 1222, Revised Statutes, 10 U. S. C. 576, “upon his appointment 
by the Secretary of the Interior to the office of Commissioner of Roads 
for Alaska.” In an opinion dated August 1, 1949, the Judge Advocate 
General of the Army concluded that Colonel Noyes “may have” va- 
cated his commission in the Army upon “assumption of the civil of- 
fice” of Commissioner of Roads for Alaska and the exercise of the 
functions pertaining thereto. 

Section 1222, Revised Statutes, 10 U. S. C. 576, provides as follows: 

No officer of the Army on the active list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts or exercises the 


functions of a civil office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated. 


Section 2 of the act of January 27, 1905, 33 Stat. 616, as amended 
(48 U. S. C. 321), established a board of road commissioners in the 
Territory of Alaska, to be composed of an engineer officer of the U. S. 
Army to be “detailed and appointed” by the Secretary of War, and 
two other officers of the Army. The statute further provided that said 
board shall have the power, and it shall be their duty, upon their 
own motion or upon petition, to locate, lay out, construct, and main- 
tain wagon roads, pack trails, etc., if in their judgment such roads 
or trails are needed. The said board was authorized to prepare 
maps, plans, and specifications for every road or trail they may 
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lay: out, and to accept or reject bids for such work. However, the 
act of June 30, 1932, 47 Stat. 446, 48 U. S. C. 321a, provided that 
from and after the passage of that act the duties authorized and au- 
thority conferred by law upon the board of road commissioners of the 
Territory of Alaska, and upon the Secretary of War, by the act of 
January 27, 1905, as amended, “are hereby transferred to the De- 
partment of the Interior, and shall hereafter be administered by the 
Secretary of the Interior, or under his direction, by such officer, or offi- 
cers, as may be designated by him.” Pursuant to such statutory au- 
thority the Secretary of the Interior on October 4, 1948, defined the 
purpose, organization, and duties of the Alaska Road Commission, 
in part as follows (Federal Register, October 1948, v. 13, pt. 10, p. 
5954): 


2. Purpose. The Alaska Road Commission is responsible for the location, de- 
sign, construction, repair, and maintenance of roads, bridges, ferries, trails and 
other works in the Territory of Alaska, except areas within national forest 
reserves. 

3. General description. The Alaska Road Commission, headed by the Com- 
mipsipper ef Roads for Alaska, is composed of a headquarters staff located at 
Juneat, Alaska, and four district offices located at Anchorage, Fairbanks, Val- 
dez, and Nome. 

4. Commissioner of Roads for Alaska. All functions of the Alaska Road 
Commission are administered by the Commissioner of Roads for Alaska. The 
Commissioner is responsible for the formulation of policies and programs and 
for the over-all direction of the work. He is responsible directly to the Secre- 
tary of the Interior, reporting through the Director of the Division of Territories 
and Island Possessions, 

5. Chief Engineer. The Commissioner of Roads for Alaska is assisted by the 
Chief Engineer, who is responsible under his general supervision for the con- 
duct of operations and represents him in his absence. 

The Commissioner of Roads for Alaska may exercise the authority conferred 
upon the Secretary of the Interior by the act of June 30, 1982, with respect to 
the functions to be performed by the Alaska Road Commission. The Commis- 
sioner of Roads for Alaska, the Chief Engineer and the Equipment Engineer 
of the Alaska Road Commission, and the Director of the Division of Territories 
and Island Possessions, are authorized, on behalf of the Department of the 
Interior, to make necessary certifications that equipment, materials, supplies, 
and buildings, surplus to the needs of the Departments of the Army, Navy, or 
Air Force, or any other agency of the United States Government having title 
thereto, are essential for the construction, improvement, and maintenance of 
the Alaska road system. 


It will be noted that the act of June 30, 1932, supra, did not con- 
tinue in. existence the board of road commissioners established by 
the act of January 27, 1905. On the contrary, the 1932 act in effect 
abolished the said board of road commissioners and transferred the 
authority theretofore vested in such board to the Department of the 
Interior, and the Secretary of the Interior was charged with the ad- 
ministration of the act, “under his direction, by such officer, or offi- 
cers, a3 may be designated by him,” 

It. appears from correspondence quoted in the opinion of the Judge 
Adyocate General of the Army that in the latter part of 1948 a com- 
prehensive road-building program had been approved for Alaska 
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which would require several years to complete, and that the Army 
was interested in such program because of its vital importance to the 
National Defense Program. In view of the Army’s interest in’ such 
program and Colonel Noyes’ familiarity with the road program ‘as 
well as the Alaska Railroad program and their interrelationship to 
the National Defense Program, the Secretary of the Army agreed 
that Colonel Noyes should be loaned or assigned to the Department 
of the Interior for a period of several years, to head such program, 
such assignment apparently being regarded as consistent with the 
suthority contained in the original act to detail an Army officer for 
such work. By letter dated July 19, 1948, the Acting Secretary of 
the Interior advised Colonel Noyes that on or about August 1, 1948, 
he would “assume the duties of Commissioner of Roads for, Alaska 
in charge of the Alaska Road Commission” and, also, that— 

As Commissioner of Roads for Alaska, you will be responsible directly to 
the Secretary of the Interior. However, you will report through the Director 
of the Division of Territories. I will expect you to keep in close touch With 
oo Director and to clear the administrative and important policy matters with 
It is further understood that Colonel Noyes has not executed an oath 
of office as such commissioner and that he continues to draw the pay 
and allowances of a colonel in the Army. 

It is noted that the said opinion of the Judge Advocate General of 
the Army, concluding that Colonel Noyes ‘may have” vacated his 
Army commission upon assumption of the duties of Commissioner 
of Roads for Alaska, is based to some extent on a decision of a former 
Comptroller General dated March 11, 1922, 1 Comp. Gen. 499, which 
considered the question as to whether an Army officer who accepted 
an appointment as a member of the Alaskan Engineering Commis- 
sion vacated his commission as an officer of the Army. The statute 
in that case (act of March 12, 1914, 38 Stat. 305) authorized the Presi- 
dent of the United States “to employ such officers, agents, or agencies, 
in his discretion, as may be necessary to enable him to carry out the 
purposes of this Act,” that is, to construct and operate railroads in 
Alaska. That case involved the issuance of a Presidential commis- 
sion as a member of the Alaskan Engineering Commission and accept- 
ance of such commission and execution of an oath of office, and it-was 
concluded, without discussion, that the Army officer exercised ‘the 
functions of the “office” of Commissioner of tlfe Alaskan Engineering 
Commission, and pursuant to section 1222, Revised Statutes, vacated 
his commission as an officer of the Army. That decision is not neces- 
surily controlling in the present case. 

The restriction in section 1222, Revised Statutes, is upon officers 
of the Army on the active list holding any “civil office” and exercis- 
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ing the functions of a “civil office.” The term “civil office’—as dis- 
tinguished from “military office”’—is synonymous with “public office” 
and is usually defined in much the same terms. 42 Am. Jur. Public 
Officers, sections 2 and 22. The question as to whether a particular 
position in the public service is a “public office” or merely a public 
employment is sometimes difficult to ascertain. As stated in Staple- 
ton v. Frohmiller, 85 P. 2d 49, at page 51 (quoting from Winsor v. 
Hunt, 243 P. 407, 412) : 

* * * There is no entirely satisfactory definition of a “public officer” as 
distinct from an “employee,” though there are many illustrations, and all the 
authorities recognize that the difference exists. We quote a few of the cases 
which discuss it. [Quoting cases.] 

We think that in 22 Ruling Case Law, 381, §12, the chief elements of a 
“public office” are well summed up. The specific position must be created by law; 
there must be certain definite duties imposed by law on the incumbent, and they 
must involve the exercise of some portion of the sovereign power. A position 


which has these three elements is presumably an “office,” while one which lacks 
any of them is a mere “employment.” * * * 


The Stapleton case, supra, considered a statute enacted by the legis- 
lature of Arizona commonly known as the Unemployment Compen- 
sation Law of 1936, which established a commission of three members 
to be appointed by the Governor; the commission was to establish 
and supervise the conduct of two other separate divisions, namely, 
the Arizona State Employment Service Division and the Unemploy- 
ment Compensation Division, both created pursuant to the act, and 
the commission was authorized to appoint a director for each division. 
Subsequently, the commission, by resolution, created the position of 
“executive director” to the commission and designated such director 
as the supreme administrative officer of the commission to which all 
heretofore created or designated executives and personnel shall be 
subordinate. The question for decision was whether the position of 
executive director is an “office” or merely an “employment.” After 
citing the main elements of a “public office” the court stated (page 52) : 
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The position was obviously created by a resolution of the commission and not 
by any legislative body, for while it might be said that the act, by implication, 
provides for the creation of a position to be known as “director of the unemploy- 
ment compensation division”, and another which should be called “director of 
the state employment service”, neither of these positions was the one to which 
petitioner was appointed. He was named to fill an entirely different one, to-wit, 
that of “executive director” of all the activities of the commission. His duties 
were prescribed solely by a resolution of the commission, and were subject to 
change by it at any time. If the commission decided that the sole duty of the 
executive director was to mow the lawn in front of its office for a compensation 
of one dollar per year, it fad the authority to so declare, and his only remedy, 
if he objected, would be to resign. It is true that the resolution gave him, so 
far as it was able to do so, complete power in the administration of the act, and 
this would necessarily involve the exercise of many of the sovereign powers of 
the state, but this permission was strictly limited in that his duties could only 
be performed under the supervision and with the consent and advice of the com- 
mission. We think such powers were more similar to those of a mere agent 
whose authority may be revoked at any moment, and whose acts are those of his 
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principal rather than the independent exercise of the sovereign prerogatives 
of the state by a public officer. 


* * + * * * * 


After considering the matter fully, we are of the opinion that an “office”, as 
distinct from an “employment”, may be created only by the legislative branch 
of the government, either directly or by necessary implication, for such branch 
alone has the authority to make “law”, and that any position which is established 
by the administrative department cannot be considered as an office within the 
meaning of the constitution, but rather as a mere employment. * 


Also, in State v. Spaulding, 72 N. W. 288 (cited in Stapleton v. Froh- 
miller, supra), the question arose as to whether a person appointed 
by the Commissioners of Pharmacy, as treasurer of that Commission, 
was a public officer, and the court stated that (page 290) : 


* * * It is to be observed that no such office as treasurer of the commission 
was created by either the constitution or by act of the legislature. Nowhere 
in the original act creating the commission of pharmacy, or in the amendments 
thereto, is any such office created; nor is there any authority conferred upon 
said commission to create or establish such an office, or any office whatsoever. 
In the act creating the commission it is provided, “Said commissioners shall 
have power to make bylaws and all necessary regulations for the proper fulfill- 
ment of their duties under this act without expense to the state.” Now, the 
power thus conferred did not involve the right to create a public office or to ap- 
point persons to places, who should be deemed public officers. Conceding that 
the legislature had the power to create the office of treasurer of this commis- 
sion, it has at no time undertaken so to do. In the absence of legislative au- 
thority, the board could not create a public office. * 

It is said that, even though there was no coh catie. ob in the commis- 
sion to create the office of treasurer, still the above provision was a recognition 
of the fact that there was such an office. We cannot so consider it. Here we 
have a position created without authority of the legislature, which alone could 
authorize its creation. The lawmaking power never prescribed any duties, nor 
authorized anyone else to prescribe them, for such an officer. No part of the 
sovereign functions of government was ever delegated by the legislature to the 
individual who might fill such place, and none of the usual requisites of an 
office were provided for by the legislature. But the controlling facts are that 
this treasurer was a creation of the commission, without authority of law, and 
presumably for their own convenience, and at all time subject absolutely to 
their control. They not only created the office, but they fixed its tenure, and the 
compensation to be paid the occupant. They might allow him to act, as they 
did, without taking any vath of office; and, being a creation of their own, they 
could require him to give bonds, or not, as they pleased. Having created the 
place and appointed the incumbent, they could at any time dispense with his 
services, and abolish the so-called office. Such a one is not a_ public 
Officer. * © * 


In Cain v. United States (1947), 73 F. Supp. 1019, the question 
arose as to whether a secretary to a judge of the Circuit Court of 
Appeals for the Seventh Circuit was “an officer of the United States” 
within the meaning of the Tucker Act, on the basis that the various 
appropriation acts for the Judiciary granted to such judges the power 
to appoint secretaries and that such appointments fall within the 
Constitutional provision (article 2, section 2, clause 2) which grants 
to Congress the power to vest the appointment of inferior officers in 
the courts of law. In concluding that such a person was not an officer 
of the United States, the court stated (p. 1020) : 
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In Scully v. United States, C. C., 193 F. 185, 187, the court said: “There can 
he no offices of the United States, strictly speaking, except those which are 
created by the Constitution itself, or by an act of Congress * * *.” 

* * = > * 2 . 


Plaintiff, however, was not appointed pursuant to an express statutory au- 
thority therefor. In the absence of such statutory authority plaintiff was not 
an “officer of the United States” because the constitutional provision here ufider 
eohsideration provides that “Congress may, by law vest the ajppointment of such 
inferior officers * * * in the courts of law.” In the cases where judges 
have considered this phrase “by Law” it has been held to mean by specific 
legislation. Therefore, before an “officer” may be appointed, Congress miust 
have, by specific legislation created such “office.” In Burnap v. United States, 
252 U. S, 512, 40 S. Ct. 374, 376, 64 L. Ed. 692, the court held that a landscape 
architect in the office of Publi¢ Buildings and Grounds was an employee and 
not an officer of the United States, the court saying: “‘There is no statute which 
creates an office of landscape architect in the office of public buildings and 
frounds fior any which defines the duties of the position.’ The only authority 
for the appoifitment or employment of a landseape architect in that office is the 
legislative, executive, and judicial appropriation Act of June 17, 1910 [36 Stat. 
468). * * *” 

In the instant case the only authority for the appointment of secretaries to 
cireuit and district judges is found in the annual appropriation acts passed by 
Congress, but these appropriation acts nowhere create the office of secretary to 
which this plaintiff might have been appointed and thus have become an “officer 
of the United States.” In Martin v. United States, 8 Cir., 168 F. 198, 208, the 
court did not accept the argument that the authorization of defendant’s employ- 
ment by the Government through an appropriation act constituted the specific 
stattitory authority required by the Constitution. The court said: “* * * The 
clerkship of this defendant was never established by any law. The authority 
under which his service was secured was not to appoint an officer to an office 
established by act of Congress or by regulation of the department, but ‘to employ 
all assistance necéssary for the prompt and efficient performance’ of the duties 
of the commissioners * * * and, when the Secretary of the Interior approved 
the defendant’s employment, * * * he labored under no misapprehension, and 
did tiot whdertake to create an office for the defendant or to approve his 
appointment to one.” 


In decision of November 2, 1945, 25 Comp. Gen. 377, it was con- 
cluded that an Army officer who, while on terminal leave, accepts tem- 
porary employment with a State under the State Highway Commission 
to assume the management and direction of constructing a particular 
project under the general supervision of the Commission does not hold 
a “civil office” within the meaning of section 1222, Revised Statutes. 
As stated in that decision the term “civil office” in section 1222, Re- 
vised Statutes, was used as denoting a public position or employment 
having at least some of the generally recognized attributes of an 
“office” as differentiated from mere employment. 

In the present case the position of Commissioner of Roads for 
Alaska was created by an administrative order of the Secretary of the 
Interior, and not by the legislative branch of the Government, either 
directly or by necessary implication. The Commissioner is respon- 
sible directly to the Secretary of the Interior and is expected to “clear 
the administrative and important policy matters” with the Director 
of the Division of Territories. Consequently, there appears to be 
none of the usual attributes of an “office” involved, unless, as stated 
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in 25 Comp. Gen. 377, 385, the public importance of the position may 
be viewed as raising’ such employment to the dignity of an office. 
However, as stated in that decision, the relative importance of the 
duties to be performed, standing alone, could not have been intended 
by the Congress to mark the line between mere employment and 
“civil office” in applying the grave penalty of section 1222, Revised 
Statutes. In that connection, see Martin v. Smith, 1 N. W. 2d 163, 
140 A. L. R. 1063, 1076, wherein it was concluded that the President of 
the University of Wisconsin, whose activities and duties were restricted 
by the Board of Regents, did not hold a public office, the court stating 
in part: 

It may seem anomalous to some that the President of a great university should 
not be a public officer while a justice of the peace or a notary public is a public 
officer. However, the character of the employment is not determined by the 
salary paid to the employee or by the importance of the duties which he performs 
or by the manner in which he is chosen, but rather by the nature of the duties 
he performs. In the case of the President of the University, the nature of these 
duties much more nearly conforms to the nature of the duties of a superintendent 
of schools than it does to the nature of the duties performed by a public officer. 
He is.an employee, not a public officer i he holds a position not an office of trust, 
profit or honor under the state. * 

Accordingly, since it does not appear that the present position of 
Commissioner of Roads for Alaska, administratively established by 
the Secretary of the Interior, is a “civil office” within the meaning of 
section 1222, Revised Statutes, and as the statutes relating to dual 
compensation or other statutes restricting pay do not appear to be 
involved (it being understood that Colonel Noyes is receiving his Army 
pay ‘and allowances, only), you are advised that this Office is not re- 
quired to object to payments of the officer’s active-duty pay and al- 
lowances while so assigned, under the conditions stated herein. 


[B-92950] 


Leaves of Absence—Full Time Employee Transferred to 
“‘When Actually Employed” Basis 

An employee who was transferred from a full time permanent position to a 
“when actually employed” permanent position is entitled under the current 
Annual and Sick Leave Regulations to have his accrued annual and sick leave 
transferred to his credit in the new position, and such leave is available for use 
by the employee at any time after the effective date of the “when actually em- 
ployed” appointment. 

Comptroller General Warren to the apoiene of Commerce, March 
13, 1950: 


Reference is made to letter of February 13, 1950, from the Acting 
Secretary of Commerce, with respect to the administration of the 
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Annual and Sick Leave Regulations, promulgated pursuant to the 
leave acts of March 14, 1936, 49 Stat. 1161, 1162, in the National 
Bureau of Standards, and requesting decision upon the following 
questions : 


1. If an employee earns and is credited with annual and sick leave on a full- 
time permanent basis in accordance with Sections 30.201 (b) and 30.301 (a), 
respectively, of the current Annual and Sick Leave Regulations, may such an 
employee, who was later converted to a when-actually-employed permanent basis, 
be granted the annual and sick leave which accrued to his credit on the full-time 
appointment before he has completed a continuous service month on his w. a. e. 
basis? 

2. If the answer to question No. 1 is in the negative, must the annual and sick 
leave earned on a full-time basis remain to the credit of the employee without 
access to the use thereof until such time as he has completed a continuous service 
month on his w. a. e. appointment? 

3. If the answer to question No. 2 is in the affirmative, may an employee who 
had previously completed a continuous service month on a w. a. e. basis, but who 
never applied for the use of the leave credited from his full-time basis immedi- 
ately after the completion of his service month, be granted such leave during a 
subsequent period even though the employee broke the continuity of his service 
during the interim and has not benefited under the leave regulations for a period 
of several months? 

4. If the answer to question No. 1 is in the affirmative may the grant of such 
leave be considered as a part of his first service month thereby entitling him to 
credits as prescribed in Sections 30.201 (c) and 30.301 (b) of the current 
regulations? 

5. If an employee originally appointed on a when-actually-employed permanent 
basis completed several continuous service months and accrued leave in accord- 
ance with Sections 30.201 (c) and 30.301 (b) but never applied for the use of 
such leave until several months after he became disqualified under the benefits 
of the above sections, could such leave be granted during any subsequent period 
of disqualification? 


Section 30.201 (c) and (d) and section 30.301 (b) and (c) of the 
Annual and Sick Leave Regulations, published in the Federal Per- 
sonnel Manual Z1-354, provide that permanent and temporary “when 
actually employed” employees “shall earn and be credited” with an- 
nual and sick leave for each full continuous month of service. In 
18 Comp. Gen. 400, it was held that the requirement for a month of 
continuous service as a condition precedent to earning leave credit 
means “an actual pay or duty status during the entire daily tour of 
duty on every work day of the month.” It was further held in that 
decision, quoting from the syllabus: 

An indefinite per diem “when actually employed” employee continuously 
employed on all work days from February 1, 1938 to March 15, 1938, inclusive, 
who was in a non-duty or non-pay status on March 16, 1938, and, thereafter 
continuously employed to the close of business on March 31, 1938, may be granted 
annual leave, either before or after March 16, 1938, to cover the period of 
absence on that date if the employee had remaining to his credit on March 15 
earned annual leave to the amount of one day or more, but as the one day’s 
leave granted for March 16 would be charged against the 444 days’ leave which 
acerned for the two months, there would remain, assuming that no other leave 
was taken during the period involved, a net leave credit for the two months of 
only 344 days—not 4144 days as administratively stated. 

Also, in 26 Comp. Gen. 762, it was held that when a “when actually 


employed” employee has established his right to leave, he may be 
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carried in a leave with pay status on days he does not work to the 
extent of his accumulated leave. Thus it will be seen that a “when 
actually employed” employee is entitled to use, during any month 
of service, the leave which previously had accrued to his credit and 
which otherwise is available to him. Hence, the leave accrued in 
the permanent full time position being transferable to his permanent 
“when actually employed” position, such leave is available for use by 
him at any time after the effective date of the “when actually em- 
ployed” appointment. 

Accordingly, in line with the conclusions stated in the decisions 
referred to above, questions 1, 3, 4, and 5 are answered in the affirma- 
tive, rendering unnecessary any answer to question 2. 


[B-92235] 


Pay—Mustering-Out—Commissioned Warrant Officers 


While the Career Compensation Act of 1949 does not provide for period pay as 
such, section 1 (b) (1) of the Mustering-Out Payment Act of 1944, prohibiting 
payment of mustering-out pay to persons receiving base pay higher than that 
of the third period, continues to apply to persons occupying a comparable pay 
grade under the 1949 act, so that commissioned warrant officers who were placed 
in pay grade W-4 under the 1949 act may not receive mustering-out pay, even 
though some of them were entitled to such pay prior to said placement. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
March 16, 1950: 


There has been considered your letter of January 13, 1950, wherein 
you present a question, hereinafter stated, concerning section 1 (b) (1) 
of the Mustering-Out Payment Act of 1944, 58 Stat. 8, which reads 
as follows: 

No mustering-out payment shall be made to— 

(1)any member of the armed forces who, at time of discharge or relief from 
active service, is receiving base pay at a higher rate than the base pay of the 


third period as prescribed in Section 1 of the Pay Readjustment Act of 1942, 
as amended. 


Insofar as the Navy was concerned, such provision had the effect of 
denying mustering-out pay to lieutenant commanders, and above, 
lieutenants who had completed 17 years’ service, and commissioned 
warrant officers, with creditable records on the active list, after 20 
years of commissioned service. 

Subsection (c) of section 201 of the Career Compensation Act of 
1949, Public Law 351, approved October 12, 1949, 63 Stat. 807, pro- 
vides that, for basic pay purposes, warrant officers shall be distributed 
by the Secretary concerned in the various pay grades (W-1 to W-4) 
prescribed for warrant officers in subsection (a) thereof, 63 Stat. 805, 
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and you state that pursuant thereto commissioned warrant officers 
were distributed in basic pay grades as follows: 

W-3. Commissioned warrant officers with over 6 and less than 12 years’ active 
commissioned service, except those commissioned warrant officers with over 10 
years’ commissioned service whose record after completion of 10 years’ commis- 
sioned service was not certified as creditable when last reviewed. 

W-4. Commissioned warrant officers with over 12 years’ active commissioned 
service, except those commissioned warrant officers with over 20 years’ commis- 


sioned service whose record after completion of 20 years’ commissioned service 
was not certified as creditable when last reviewed. 


You further state that with respect to eligibility for mustering-out 
pay, the following instructions have been issued (paragraph 9 of 
Alnav 101, dated October 14, 1949) : 

Officers receiving pay under Career Compensation Act in pay grade W-4 or 


pay grades O-4 [lieutenant commanders] and above and lieutenants with over 
17 years’ service not entitled mustering-out pay. 


Decision is requested as to whether the instructions quoted above, 
insofar as commissioned warrant officers are concerned, represent a 
correct application of the provisions of section 1 (b) (1) of the Mus- 
tering-Out Payment Act of 1944, supra, on and after October 1, 1949. 

The Career Compensation Act of 1949, supra, which was effective 
October 1, 1949, repealed the Pay Readjustment Act of 1942, 56 Stat. 
359, as amended, 37 U.S. C. 101, et seq., insofar as here pertinent. The 
1949 act makes no provision for the payment of period pay such as 
was contained in section 1 of the 1942 act but prescribes pay grades 
and establishes monthly basic pay within each pay grade according 
to cumulative years of service. As noted above, warrant officers, in- 
cluding commissioned warrant officers, are to be distributed ‘in the 
various pay grades prescribed for warrant officers, and commissioned 
officers, other than commissioned warrant officers, are assigned to 
pay grades O-1 to O-8 by the terms of the statute. 

While the restriction against the payment of mustering-out pay 
contained in section 1 (b) (1) of the Mustering-Out Payment Act of 
1944, swpra, refers to members of the armed forces receiving a par- 
ticular base pay, actually the intention appears to have been not to 
deny such payments solely because of the amount of pay such mem- 
bers were receiving but to deny them to members who were receiving 
the base pay provided for members holding a certain rank, that is, 
the rank of major in the Army, and above, or an equivalent rank in 
any of the other armed services (lieutenant commander in the Navy) 
or above. In that connection, it may be noted that the bill H. R. 
3739, 78th Congress, which was one of the forerunners of the bill 
which became the Mustering-Out Payment Act of 1944, contained a 
provision to the effect that mustering-out pay shall not be payable 
to any person who, at the time of discharge or relief from active serv- 
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ice, holds a commission, either permanent or temporary, of any rank 
above captain in the Army, or of any equivalent rank in any of the 
other armed services. In a report to the Chairman, Committee on 
Military Affairs, House of Representatives, the Secretary of War 
referred to, such provision and stated with respect thereto (p. 12 of 
Report No. 986, Committee on Military Affairs, House of Representa- 
tives, to accompany S. 1543) — 

* * * Tf it is the desire of Congress to make ineligible for mustering-out 

pay those commissioned officers drawing pay of the grade of major [lieutenant 
commander in the Navy] or above, then it would seem that the language of the 
bill should describe the classification of persons who are ineligible by pay period 
rather than by rank since a captain in the Army with sufficient number of 
years’ service may be drawing the base pay of the fourth pay period to which 
a major is initially entitled. * 
Similar observations were made by the Secretary of the Navy, with 
respect to another bill, in a letter dated December 14, 1943, to the 
Chairman, Committee on Military Affairs, House of Representatives, 
appearing in the Report No. 986 referred to above, beginning at 
page 13. 

The quoted instructions here involved would deny mustering-out 
pay to lieutenant commanders, or above, lieutenants with over 17 
years’ service, and commissioned warrant officers, with creditable rec- 
ords on the active list, after 20 years of commissioned service, the 
same classes of persons in the Navy who were denied mustering-out 
pay prior to the said Career Compensation Act of 1949. In addition, 
such instructions would have the effect of denying mustering-out pay 
to certain commissioned warrant officers with creditable records on 
the active list, with less than 20 years’ commissioned service, who, prior 
to the effective date of the Career Compensation Act of 1949 (October 
1,1949) were entitled to mustering-out pay. Presumably, the instruc- 
tions in that respect are on the basis that since persons in the latter 
class of commissioned warrant officers have now been raised and 
placed in the same basic pay grade as commissioned warrant officers, 
with creditable records on the active list, after 20 years of commis- 
sioned service, mustering-out pay is not authorized to be paid to them 
and it is apparently with respect to those commissioned warrant of- 
ficers, i. e., those with less than 20 years’ commissioned service in pay 
grade W-4, that you desire decision as to whether the proposed in- 
structions are in accordance with the law. 

As noted above, section 1 (b) (1) of the Mustering-Out Payment 
Act of 1944, supra, denied mustering-out pay to persons receiving 
base pay higher than the base pay of the third period and, while under 
the said Career Compensation Act of 1949 no provision is made for 
period pay, as such, the prohibition must be considered as continuing 
to apply to persons ocenpying a comparable pay grade under the 1949 
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act which, insofar as commissioned warrant officers are concerned, is 
pay grade W-4. The fact that some commissioned warrant officers 
now in that grade were entitled to mustering-out pay prior to October 
1, 1949, because of their having received a base pay lower than the 
base pay of the fourth period, does not operate to permit them to 
continue to receive it after October 1, 1949. The placement of such 
officers in pay grade W-4 has had the same comparable effect as an 
advancement prior to October 1, 1949, to a grade having a higher 
base pay than the base pay of the third period would have had. 

For the reasons stated, your question is answered in the affirmative. 


([B-92739] 


Pay—Aviation Duty—Rate of Flying Pay for Nonflying 
Officers 


In view of the limitation of $720 per annum on increased pay of “nonflying 
officers” imposed by section 604 of the National Military Establishment Appro- 
priation Act, 1950, nonflying officers who qualify for increased flying pay during 
the fiscal year 1950 may not be paid in excess of said limitation regardless of 
whether they are designated as crew members or noncrew members, even though 
section 204 of the Career Compensation Act of 1949 provides for incentive pay 
of $100 per month for noncrew officers qualifying for flying pay thereunder. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
March 20, 1950: 


Reference is made to your letter of January 31, 1950, wherein you 
refer to section 204 of the Career Compensation Act of 1949, Public 
Law 351, subsection (a) of which, 63 Stat. 810, provides, in pertinent 
part, as follows: 

Subject to such regulations as may be prescribed by the President, members 
of the uniformed services entitled to receive basic pay shall, in addition thereto, 
be entitled to receive incentive pay for the performance of hazardous duty re- 


quired by competent orders. The following duties shall constitute hazardous 
duties : 


(1) duty as a crew member as determined by the Secretary concerned, in-’ 


volving frequent and regular participation in aerial flight ; 
> * 7 * * ~ * 


(3) duty involving frequent and regular participation in aerial flights not as 
a crew member pursuant to part (1) of this subsection ; 


Subsection (b) of section 204, 63 Stat. 810, sets up a graduated 
scale of monthly rates of incentive pay for members of the uniformed 
services who perform hazardous duty as prescribed in part (1) of 
subsection (a) and qualify for the incentive pay authorized pursuant 
to the said subsection. Subsection (c), 63 Stat. 810, provides that for 
the performance of hazardous duty as prescribed in part (3) of sub- 
section (a), by officers and enlisted men qualifying for the incentive 
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pay authorized pursuant to the said subsection, officers shall be en- 
titled to be paid at the rate of $100 per month, and enlisted persons 
shall be entitled to be paid at the rate of $50 per month. 

You state that pursuant to the above provisions of law you have 
determined that technical observers, aviation medical examiners, stu- 
dent naval flight surgeons, and naval flight nurses are not crew mem- 
bers and, in that connection, you refer to section 604 of the National 
Military Establishment Appropriation Act, 1950, Public Law 434, 
approved October 29, 1949, 63 Stat. 1017, which provides, as follows: 

The appropriations contained in this Act shall not be available for increased 
pay for flights by nonflying officers at a rate in excess of $720 per annum, which 
shall be the legal maximum rate as to such officers, and such nonflying officers 
shall be entitled to such rate of increase by performing three or more flights of 
a total duration of not less than four hours within each ninety-day period, 
pursuant to orders of competent authority, without regard to the duration of 
each flight. 

Since it would appear evident that the incentive pay referred to 
above would constitute increased pay for flights within the purview 
of the above appropriation act provisions, you request decision as to 
whether officers performing duty involving frequent and regular par- 
ticipation in aerial flights pursuant to competent orders who are desig- 
nated as noncrew members are to be credited, if otherwise entitled 
thereto, with incentive pay at the rate of $100 per month on and after 
October 1, 1949, or whether the flight requirements established in, and 
the limitation of $720 per annum imposed by, the said provisions of 
the appropriation act are controlling in determining the right to and 
the rate of increased pay to which such officers are entitled on and 
after October 1, 1949. 

It will be noted that the restriction on flying pay contained in . the 
1950 appropriation act is directed to “nonflying officers” which term 
has a separate and distinct meaning of its own. See, for example, 
24 Comp. Gen. 636, and 25 id. 648. There has been no change as to 
the class of officers to which the term “nonflying officers” refers and the 
mere fact that a particular officer may be designated a noncrew mem- 
ber does not necessarily make him a nonflying officer nor would the 
fact that he may be designated a crew member necessarily make him 
a flying officer. 

As to those officers who actually are so-called nonflying officers, the 
special provisions of the 1950 appropriation act, quoted above, clearly 
are inconsistent and in conflict with the general provisions of the 
Career Compensation Act of 1949. However, the rule is well settled 
that where there is a general and a special provision in the same or 
different statutes, in apparent conflict, the special provision qualifies 
the general provision and supplies an exception thereto. MacH voy v. 
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United States, 322 U.S. 102; Sanford v. Sanford, 286 F. 777. Gavmg 
effeet to the special provisions of the appropriation act, the limitation 
of $720 per annuri for inereased pay for flying would continue 'to be 
applicable to “nonflying officers” during the fiseal year 1950 and such 
increased pay is payable if the flight requirements set forth in the 
appropriation act are met, provided such officers are otherwise en- 
titled thereto. The question presented is answered accordingly. 


[B-92152] 


Quarters—Basic Allowance—Dependent | Parents—Resi- 
dence Requirements of Members of the Uniformed Services 
on Sea Duty 


In view of the requirement of section 102 (g) of the Career Compensation Act of 
1949 that for purposes of increased quarters allowance for members of the 
uniformed services a dependent parent must reside in his household, a member 
on sea duty may not, on and after October 1,.1949, be paid increased quarters 
allowance for a dependent parent under section 302 of the act unless such de- 
pendent actually resides in the member's household at, or convenient to, his 
permanent station, that is, the home yard or home port of the vessel to which 
the member is assigned. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
March 21, 1950: 


There has been considered your letter of: January 17, 1950, re- 
questing decision on several questions which have arisen under the 
Career Compensation Act of 1949, Public Law 351, approved Oc- 
tober 12, 1949 (63 Stat. 802), in connection with the payment of in- 
creased basic allowance for quarters under section 302 of the said act, 
63 Stat. 812, to members of the uniformed services on account of a 
dependent parent while such members are on sea duty, in view of the 
provision in section 102 (g) of the act, 63 Stat. 804, defining the term 
“dependent” as including, inter alia— 

* * * the father or mother of such member, provided he or slie is in 


fact dependent on such member for over half of his or her support and actually 
resides in the household of said member * * *. 


The questions presented are as follows: 


(a) Is,a member of the uniformed services on sea duty, who was receiving 
inereased rental and subsistence allowances or money allowance for quarters 
for a dependent parent on September 30, 1949, and who qualified on October 1, 
1949, for basic pay under the Career Compensation Aft of 1949, entitled to basic 
allowance for quarters for a dependent parent on and after October 1, 1949, ir- 
respective of the place where he maintains ‘living accommodations for the 
dependent ? 

(b). Is a member who is receiving basic allowance for quarters for a dependent 
parent under the Career Compensation Act of 1949 and who is assigned to sea 
duty entitled to continue in receipt of basic allowance for quarters for such 
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dependent parent after such assignment provided he actually maintains living 
accommodations for such dependent at whatever place the dependent may choose 
to reside? :, 

(c) May.a member who is receiving basic pay under the Career Compensation 
Act of 1949 and who js assigned to sea duty after October 1, 1949, initially 
qualify for basic allowance for quarters for a dependent parent wherever such 
dependent ‘may elect to reside? 

(d) If the answer to any of the foregoing questions is in the negative, what 
criteria may be established by which to determine entitlement to basic allowance 
for quarters on account of the dependent parent of a member of the uniformed 
services who is on sea duty? 


It will be noted that under the definition in section 102 (g), supra, 
a father or mother may not be regarded as a dependent unless the 
parent, in addition to being financially dependent on the member for 
over half of his or her support, actually resides in the household of 
such member, .. While it is possible that,a ship or vessel might be re- 
garded under certain circumstances as a person’s “household,” in view 
of the virtual impossibility of a parent accompanying a member on sea 
duty it is obvious that the ship or vessel to which a member is ordered 
is not to be considered his “household” within the meaning of section 
102 (g) of the Career Compensation Act of 1949. Yet, with, respect 
to the payment,of increased quarters allowance on account of a de- 
pendent parent, the law expressly requires that, in addition to finan- 
cial dependency, the parent must actually reside in the member’s 
household. The statute makes no exceptions with respect to such 
residence requirement in cases where the member is assigned to sea 
duty and no exceptions having been made in that respect, it must be 
concluded that it was contemplated a member would maintain a 
“household” during the period of his assignment to sea duty if he 
desired to qualify for increased quarters allowance on account of a 
dependent parent. But where is such a member required to maintain 
his household during the period he is assigned to sea duty—at his last 
permanent station; at his new, permanent station; or, as suggested in 
your second and third questions, at whatever place the dependent may 
choose to reside? While the statute is not specific in that respect, it 
has been determined, at least with respect to members assigned to 
shore stations, that the.statute contemplates that the member’s house- 
hold will be located at, or convenient to, his permanent duty station. 
See B-90278, December 19, 1949, 29 Comp, Gen, 280, The law makes 
no distinction in that respect between members on shore duty and 
those on sea duty and'to make a distinetion in such cases in accordance 
with the suggestion contained in your second and third questiong would 
be tantamount to basing entitlement to increased quarters allowance 
on account of a dependent parent primarily on the ground of financial 
dependency, without. regard to the statutory residence requirement, 
Furthermore, to ignore such residence requirement in cases involving 
assignment to sea duty might have the result that a member whose 
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financially dependent parent did not actually reside in his household 
immediately prior to his assignment to sea duty would become entitled 
to such increased allowance merely because of the fortuitous circum- 
stance of the member’s assignment to sea duty. And, for example, if 
two members entitled to increased quarters allowance on account of 
a dependent parent were directed to make a permanent change of sta- 
tion from Washington, D. C., to San Diego, California, and one mem- 
ber was assigned to shore duty and the other to sea duty (the home 
yard or home port of his vessel being San Diego), the member assigned 
to shore duty would not be entitled to such increased allowance unless 
the parent moved to San Diego, or vicinity, and actually resided there 
in the member’s household, whereas, under the rule suggested by your 
questions, the member assigned to sea duty would be entitled to con- 
tinue in receipt of such increased allowance irrespective of the place 
where the parent might reside. 

I find nothing in the act or its legislative history indicating that any 
such anomalous result was intended or contemplated. In each case 
San Diego must be considered the member’s permanent station (the 
home yard or home port of a member’s vessel being the only station 
which reasonably could be considered as the permanent station of such 
member while on sea duty—see section 303 (c) of the Career Compen- 
sation Act, 63 Stat. 814), and there is no more statutory basis for waiv- 
ing the residence requirement in one case than in the other. The fact 
that a member on sea duty might be absent from his permanent sta- 
tion for considerable periods of time is not determinative of his right 
to increased quarters allowance on account of a dependent parent any 
more than protracted periods of absence from a member’s permanent 
shore station on various temporary duty assignments would be de- 
terminative of the right of a member to such increased quarters allow- 
ance. The law recognizes the home yard or the home port of a vessel 
as the permanent station of a member on sea duty and such station 
presumably is the place where he performs his duties while not absent 
ut sea and to which he usually returns upon completion of a voyage, 
maneuver, etc. It is at such permanent station that a member would 
normally have his “household,” if he maintains one at all, since that is 
the place where he would or might have duties to perform and the 
place where he would normally be assigned public quarters for his 
dependents or for himself and dependents if such quarters were avail- 
able. While it may be inconvenient, impractical, or impossible in many 
cases for the parents to accompany the member on a change of perma- 
nent station, especially where it is. known in advance that the change 
of permanent station is for the purpose of assigning the member to 
sea duty, nevertheless, the language of the statute and its legislative 
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history (which is quoted at length in B-90278, supra) leave no doubt 
it was intended that increased quarters allowance on account of a de- 
pendent parent is not to be paid unless the parent, in addition to being 
financially dependent, actually resides in the member’s household. As 
stated in B-90278, supra: 

The allowance is not payable primarily on account of the dependency of the 
parent, but the statutory object apparently is only to provide a member with 
an allowance where necessary to obtain quarters for himself and his dependent 
parent at, or convenient to, his permanent station in cases where the Govern- 
ment is unable to furnish him with family quarters at such station. If the 
parent is not at the member’s permanent station there would be no occasion for 
him to demand public family quarters at such station for himself and parent 
and, hence, no occasion for an allowance to obtain quarters nearby for himself 
and parent in lieu of public family quarters thereat. To hold otherwise would 
be to place the allowance primarily on the basis of dependency and not on 
any need for family quarters at the member’s permanent station, which 
the Government normally provides. The law makes no exception in cases 
where it is impossible or impracticable for the parent to reside in the member’s 
household, irrespective of location, because of age, physical condition, climate, 
living conditions, incompatibility, high cost of living, or difficulty in securing 
housing accommodations. It is quite clear that to permit exceptons to be made 
in such cases would be virtually to disregard the purpose of the express statu- 
tory requirement of actual residence in the member’s household. * * 

In view of the foregoing it must be concluded that a member of the 
uniformed services on sea duty may not be paid increased quarters 
allowance on account of a dependent parent on and after October 1, 
1949, under the Career Compensation Act of 1949, unless such depend- 
ent parent actually resides in the member’s household at, or conven- 
ient to, his permanent station—the home yard or home port of the 


vessel to which he is assigned. Your questions are answered accord- 
ingly. 


[B-92196] 


Compensation—lIncreases Under Act of June 30, 1949— 
Members of U. S. Park Police in Military Furlough 
Status 


A member of the United States Park Police who was in a military furlough 
status on the date of enactment of the act of June 30, 1949, which authorized 
a retroactive increase of $330 in the annual basic salary of said park police 
employed on the date of enactment, may be considered as having been an em- 
ployee on that date within the meaning of section 5 of the act, so as to be entitled 
to such retroactive increase in compensation. 


Comptroller General Warren to Frank T. Gartside, Department of 
the Interior, March 21, 1950: 


There has been considered your letter of January 20, 1950, request- 
ing decision whether you may certify for payment the payroll 
voucher, therewith transmitted, covering a proposed payment in the 
total amount of $174.24 to Joseph T. Wirth, for the period August 1, 
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1948, to January 26, 1949, representing the amount due for said period 
of the $330 per annum increase in compensation authorized by Pub- 
he Law 151, approved June 30, 1949—said act having provided. for 
the payment of a retroactive increase in compensation for the United 
States Park Police, and others. 

It appears that on December 30, 1946, Mr. Wirth was furloughed 
for military service; that on August 1, 1948, he returned to duty in 
his former position as a United States park policeman; and that he 
again was furloughed for military service effective January 27, 1949. 
He was in a duty and pay status as a park policeman from August 1, 
1948, to January 26, 1949, inclusive. 

Public Law 151, approved June 30, 1949, 63 Stat. 376, which in- 
creased the annual basic salary of members of the United States Park 
Police, and others, by $330, effective as of “the first day of the first 
pay period which began after June 30, 1948,” conditioned the payment 
of said increase by the terms of section 5 thereof, 63 Stat. 377, as 
follows: 

No additional compensation shall be payable by reason of the enactment of 


this Act for any period prior to the date of enactment hereof in the case of any 
person who is not an employee * * * on such date,of enactment * * *. 


Since Mr. Wirth was in a military furlough status on the date ‘of 
enactment of the act, your doubt in the matter appears to be whether 
he was “an employee * * * on such date of enactment” as those 
words are used in the above-quoted provisions of the statute. 

There are for consideration in the case of those persons who leave 
certain positions, after June 24, 1948, to enter on active duty with 
the armed forces of the United States, those regulations of the United 
States Civil Service Commission which have been issued pursuant 
to authority contained in section 9 (e) (1) of the Selective Service 
Act of 1948, 62 Stat. 616. See, particularly, section 35.2 and section 
35.4 jof jthese. regulations,..which latter section, specifically provides 
that. (Amy employee absent on; military duty shall,be considered for 
any and all promotions or other personnel actions for which he would 
normally have been considered had he not been absent on military 
duty.” Also, see, generally, section 9 of the Selective Service Act of 
1948, 62 Stat..614. While none of those provisions specifically covers 
the situation presented, they do show an undoubted intent that.civilian 
employees shall not be prejudiced or discriminated against on account 
of theif etitrance upon active diity with the eet forces of the United 
States. 

In line with that intent Mr. Wirth, who is oo to ae been in 
a military furlough status on the date of the enactment of Public Law 
151, supra, properly may be deemed to have been,.an employee, on said 


~ 


date of enactment within the’meaning of section 5 of the statute. 
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Hence, the voucher, which is returned herewith, may be certified for 
payment. 


CB-92362] 


United States Commissioners’ Fees 


The percentage increases authorized by section 521 of the Federal Employees 
Pay Act of 1945, as amended, in the basic fees earned by United States commis- 
sioners, should be computed upon the basis of a full service year in each case 
rather than upon either a fiscal year or a calendar year basis, even though the 
law authorizing such increases became effective at the beginning of a fiscal year. 


Acting Comptreller General Yates to the Director, Administrative 
Office of the United States Courts, March 21, 1950; 


Reference is made to letter of January 25, 1950, from the Assistant 
Director, Administrative Office of the United States Courts, relative 
to certain General Accounting Office exceptions to vouchers paid by a 
disbursing officer for your office, which vouchers cover basic fees 
earned by United States commissioners pursuant to the act of August 
1, 1946, 60 Stat. 752, as mereased by section 521 of the Federal Bm- 
ployees Pay Act of 1945, 59 Stat. 301, and section 6 (a) of the 
Federal Employees Pay Act of 1946, 60 Stat. 217. The percentage 
increases authorized by the said pay ‘acts were applied and paid upon 
a fiscal year basis as ‘distinguished from a calendar ‘year basis, and 
the amounts suspended in the said disbursing officer’s accounts repre- 
sent the difference resulting from the two methods of ‘computation. 
In view thereof you request a decision as to the proper niethod to be 
used in applying the said increases. 

Tt is stated in the said letter of January 25 that on and after Sep- 
tember 1, 1946, the date on which your office began approving pay- 
ments of fees to United States commissioners, percentage increases 
pursuant to the afore-mentioned acts have been applied “at the be- 
ginning of each fiscal year.” In that connection, it is understood 
that, in all cases, your office considers July 1 of each year to be 'the 
beginning of a new year for the purpose of applying the percentage 
increases regardless of the fact that certain individual commissioners 
may not have been in office for a full 12-month period preceding such 
date. rit) rt ——sr0r! 1110. I—— 

Under section 521! bf the 1940 pay ‘att, swpra, the increases author 
ized therein are to be applied to.fees earned by United States,com- 
missioners at the rate of 20 percent wpon the first $1,200 earned during 
the year beginning July 1,,1945—the effective date of the said act—1l0 
percent upon the next $3,400: ($4,600 less $1,200) earned during the 
said year, and.5 percent npon the amount. in excess of $4,600. earned 
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during the same year, plus the additional increase authorized by 
section 6 of the Federal Employees Pay Act of 1946. Cf. decision 
of August 7, 1945, 25 Comp. Gen. 158. Thus, the proper basis for 
applying the said increases is upon a full year’s service for each indi- 
vidual commissioner and the fact that the laws authorizing such in- 
creases became effective at the beginning of a fiscal year is not to be 
regarded as authorizing a new computation beginning on July 1 of 
each year except in those cases where the service year and fiscal year 
coincide. 

The notices of exception referred to in the said letter of January 
25 (exceptions taken to voucher 5724, February 1948 account of A. W. 
Cross) cite Office decision of February 12, 1947, 26 Comp. Gen. 592, 
as authority for requiring application of the percentage increases 
to fees of United States commissioners upon a calendar year basis. 
However, that decision relates to the act of August 1, 1946, 60 Stat. 
752, which provides a new schedule of basic fees for United States 
commissioners and limits the amount of compensation payable to a 
commissioner to $7,500 “for any one calendar year.” Therefore, the 
said decision has no application to the percentage increases author- 
ized by the said pay statutes of 1945 and 1946 here involved, which 
do not contain similar language. 

In view of the foregoing, you are advised that the percentage in- 
creases as applied to United States commissioners under the formula 
prescribed in said decision of August 7, 1945, are not to be computed 
either upon a fiscal year or a calendar year basis but rather they are 
to be applied upon the basis of a full service year in each case. Al- 
though no question will be raised by this Office with respect to prior 
payments which include increases computed upon other than a serv- 
ice year basis, all future payments are to be made in accordance with 
the rule set forth herein. Also, you are advised that the exceptions 
taken to voucher 5724 will be removed and consideration as to removal 
of similar exceptions will be given upon receipt of replies thereto, 
referring to this decision. 


(CB-91509] 


Retired Pay—Computation—Former Officer of Marine 
Corp Reserve Released for Physical Disability 


A Marine Corps Reserve officer who is released from active duty, without pay, 
for physical disability pursuant to the decision of a Naval Retiring Board is 
entitled, upon review of his case under section 302 (a) of the Servicemen’s 
Readjustment Act of 1944, as amended, to have the rate of retired pay to which 
he is entitled on and after the date he was placed on the retired list computed 
under the law in effect at the time of such release from active duty as though 
the Review Board’s decision and recommendation for retirement had been made 
at that time. 
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Assistant Comptroller General Yates to Lt. Col. G. B. Smith, Jr., 
U. S. Marine Corps, March 22, 1950: 


By endorsement of the Quartermaster General of the Marine Corps 
dated December 16, 1949, there was forwarded to this Office your 
letter of the same date, with enclosures, requesting decision as to the 
rate of retired pay properly payable to Col. Alonzo D. Gorham, 
USMCR, Retired, on and after November 1, 1949, on which date he 
was transferred to the retired list following approval by the President 
on October 26, 1949, of the proceedings, findings, and decision of a 
Naval Retiring Review Board convened in his case under authority 
of the provisions of section 302 of the Servicemen’s Readjustment Act 
of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i. 

From the record presented it appears that Colonel Gorham had 
inactive enlisted service in the North Carolina National Guard from 
October 21, 1927, to September 9, 1929, and commissioned service in 
the Marine Corps Reserve from July 27, 1935, to October 31, 1949. 
During the latter period he was on active duty with the Civilian 
Conservation Corps from January 15 to July 13, 1936, and from 
October 21, 1936, to April 23, 1937, and he subsequently served on 
active duty as a Marine Corps Reserve officer from March 31, 1940, to 
September 30, 1946. His release from active duty on September 30, 
1946, apparently was effected for reasons of physical disability and as 
a result of the findings and decision of a Naval Retiring Board. On 
July 11, 1949, a Naval Retiring Review Board was convened at Wash- 
ington, D. C., to review the board findings and decision which resulted 
in his release from active duty on September 30, 1946. The record 
of proceedings of such Review Board shows that its findings and 
decision were that Colonel Gorham was incapacitated for active service 
in the Marine Corps Reserve by reason of physical disability ; that his 
incapacity was permanent and not the result of his own misconduct, 
but the result of an incident of the service, having been incurred sub- 
sequent to March 31, 1940, the date of his assignment to active duty 
as an officer; and that his incapacity was considered to have been 
incurred subsequent to December 1, 1944, the date of his appointment 
as a lieutenant colonel (T) in the Marine Corps Reserve but prior 
to September 30, 1946, when he was relieved from active duty: On 
October 26, 1949, the President approved the proceedings, findings, 
and decision of the Review Board, and on November 1, 1949, the 
officer was placed on the retired list with the rank of colonel by 
reason of special commendation for the performance of duty in actual 
combat, but with retired pay based on the rank of lieutenant colonel, 
under authority of the provisions of paragraph 412 (a) of the act of 
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August 7, 1947, 61 Stat. 874, and of section 302 of the Servicemen’s 
Readjustment Act of 1944, as amended. 

Section 8 (a) of the act of July 24, 1941, 55 Stat. 604, which was 
repealed by section 531 (b) (28) of the Career Compensation Act of 
1949, 63 Stat. 839, effective October 1, 1949, but which was in effect 
when Colonel Gorham was released from active duty in 1946, provided 
as follows: 


(a) An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in 
a higher rank, shall be retired in such higher rank with retired pay at the rate 
of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank. 


Section 11 of the said act of July 24, 1941, 55 Stat. 605, as amended, 
made the quoted provisions of section 8 (a) applicable to personnel 
of the Marine Corps Reserve ordered into active service by the Federal 
Government for extended duty. Section 302 of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 287, as amended by section 4 of the 
act of December 28, 1945, 59 Stat. 623, provides as follows (quoting 
from 38 U. S. C. 693i) : 


(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
or vested in, the board whose findings and decision are being reviewed. The pro- 
ceedings and decision of each such board of review affirming or reversing the 
decision of any such retiring board, board of medical survey, or disposition board 
shall be transmitted to the Secretary of War, the Secretary of the Navy, or the 
Secretary of the Treasury, as the case may be, and shall be laid by him before the 
President for his approval or disapproval and orders in the case. 

(b) No request for review under this section shall be valid unless filed within 
fifteen years after the date of retirement for disability or after June 2, 1944, 
whichever is the later. 

(c) As used in this section— 

(1) the term “officer” means any officer subject to the laws granting retirement 
for active service in the Army, Navy, Marine Corps, or Coast Guard, or any of 
their respective components. 


It would appear that the purpose and function of a board of re- 
view established under section 302 (a), above, is not to effect original 
determinations on the basis of current conditions. Rather, it would 
seem that the establishment of such boards was authorized so that 
they might review prior action and determine the accuracy of such 
prior action based on conditions and circumstances existing at the 








a oere 








ot Rh wD 


of 
is 
d 
1e 
or 
al 
r 
h 
or 


© 
y; 


le 


1e 
le 


it 
f 


.- 
4 


1 


t 


ie 


+ 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 385 


time such action was taken. Therefore, where the Review Board 
determines that such prior action was improper and decides on the 
necessity for its reversal, that decision, in effect, seemingly would 
nullify the prior decision of the retiring board, board of medical 
survey, or disposition board, and stand in its place as a decission 
effected as of the date of such prior decision. In decision of October 
8, 1947, 27 Comp. Gen. 186, which you cite, it was held that a Reserve 
officer released from active duty, without pay, pursuant to the decision 
of a retiring board is entitled, after a review of his case under section 
302 (a) of the Servicemen’s Readjustment Act, to be retired with 
pay if, as a result of such review, retirement is recommended by the 
Review Board and approved by the President, his right to such pay 
commencing as of the first day of the month following the month 
in which the Presidential approval was given. While the date of en- 
titlement to retired pay was thus determined, it nevertheless seems 
plain—considering the fact that the decision of the Review Board 
and its recommendation for retirement are based upon conditions 
existing as of the date of the decision under review and the retirement 
laws then in effect—that the rate of retirement pay, the method of 
its computation, and the law under which computed should be those 
applicable as of the date of the retiring board’s action rather than 
the date of the action of the Review Board. To conclude otherwise 
would not be in consonance with the plain purpose and intent of the 
provisions of section 302, supra. 

The decision of the Naval Retiring Review Board convened in 
Colonel Gorham’s case constituted a finding that at the time the Naval 
Retirement Board’s action resulted in his release from active duty 
on September 30, 1946, he was in fact permanently incapacitated for 
active service by reason of physical disability as a result of an incident 
of the service considered to have been incurred subsequent to Decem- 
ber 1, 1944, the date of his appointment for temporary service as a 
lieutenant colonel in the Marine Corps Reserve, and prior to the date 
of his release from active duty. Hence, the rate of retired pay to 
which he is entitled on and after November 1, 1949, the date he was 
placed on the retired list, properly should be computed as authorized 
by the law in effect at the time of such release from active duty as 
though the Review Board’s decision and recommendation for retire- 
ment had been made at that time. Accordingly, on the basis of the 
information furnished with your letter, the retired pay payable to 
Colonel Gorham on and after November 1, 1949, should be computed, 
in accordance with the provisions of section 8 (a) of the act of July 24, 
1941, quoted above, as 75 per centum of the active-duty pay to which 
a lieutenant colonel with over 12 years’ service was entitled under the 








386 DECISIONS OF THE COMPTROLLER GENERAL [29 


laws in effect at the time of his release from active duty on September 
30, 1946. 


[B-91896] 


Redelegation of Delegated Authority 


The authority conferred upon the heads of departments, under section 206 of 
the act of June 26, 1943, to designate officers and employees to administer oaths 
in connection with Federal employment, may not be delegated to subordinates 
under the more general authority of delegation contained in section 12 of the 
act of August 2, 1946, such designation being a delegation of authority which 
may not be redelegated under either of said statutes. (Modified by 29 Comp. 
Gen. 519.) 


Comptroller General Warren to the Secretary of Commerce, March 
22, 1950: 


Reference is made to your letter of January 3, 1950, requesting a 
decision as to whether section 12 of the act of August 2, 1946, 60 Stat. 
809, permits you to delegate to subordinates the authority conferred 
upon the heads of departments under section 206 of the act of June 
26, 1943, 57 Stat. 196, 5 U. S. C. 16a, to designate officers and em- 
ployees to administer oaths required in connection with employment 
in the Federal service. 

Section 12 of the act of August 2, 1946, supra, provides, in pertinent 
part, as follows: 

The head of any department may delegate to subordinate officials (1) the 
power vested in him by law to take final action on matters pertaining to the 


employment, direction, and general administration of personnel under his de- 
partment; * * * 


It has been held by this Office that under section 1 of the said act 
of August 2, 1946, 60 Stat. 806, the authority vested in the head of 
the department to designate subordinates to authorize travel and 
transportation expenses incident to transfer of official stations could 
not be redelegated to any other official or employee. B-91128, Janu- 
ary 12, 1950. In other words, the action of the head of the depart- 
ment in designating certain employees to authorize such travel or 
transportation is regarded as a delegation of authority in itself 
which may not be further delegated irrespective of the more general 
authority of delegation contained in section 12 of the act of August 
2, 1946. 

The wording of the act of June 26, 1943, is quite similar to section 1 
of the act of August 2, 1946, in that it authorizes the head of a depart- 
ment to designate officers and employees to perform a certain function. 
Hence, the above ruling appears equally applicable here. 

It may be pointed out that section 12 of said act of August 2, 1946, 
confers no greater authority with respect to the delegation of authority 
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than that existing under the act of June 26, 1943, with respect to the 
administration of oaths. That is to say, one statute is general in nature 
while the other is specific and neither contains any provision for the 
redelegation of the authority authorized to be delegated thereunder. 

In the light of the foregoing, the question presented is answered 
in the negative. 


[B-92044] 


Contracts — Liquidated Damages — Remission of by the 
Comptroller General 

The authority conferred upon the Comptroller General by section 306 of the 
Federal Property and Administrative Services Act of 1949 to remit liquidated 
damages under contracts for supplies or services made by the General Services 
Administration, or by certain other executive agencies, is limited to contracts 
entered into under provisions of title III of the act, so that the Comptroller Gen- 


eral is not authorized to remit liquidated damages incurred under contracts 
entered into prior to the effective date of the act. 


Comptroller General Warren to the Secretary of the Interior, March 
23, 1950: 


There has been considered a letter dated January 12, 1950, with 
enclosures, from the solicitor of your Department recommending the 
remission of liquidated damages in the amount of $13,555 under con- 
tract No. I2r—16498, dated August 2, 1946, with Dawson-Corbett and 
Shelp, a partnership. 

It appears that the liquidated damages involved were computed 
and deducted on the basis contemplated and provided for under the 
contract. 

The recommendation for remission of the liquidated damages is 
made pursuant to section 306, title III, of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 396, which provides 
as follows: 


Whenever any contract made on behalf of the Government by the agency 
head or by officers authorized by him so to do includes a provision for liqui- 
dated damages for delay, the Comptroller General on the recommendation of 
the agency head is authorized and empowered to remit the whole or any part 
of such damages as in his discretion may be just and equitable. 


Section 302 (a) of the act, 63 Stat. 393, provides that the provisions 
of title III, which includes section 306, shall be applicable to pur- 
chases and contracts for supplies or services made by (1) the General 
Services Administration, and (2) by any other executive agency (ex- 
cept any agency named in section 2 (a) of the Armed Services Pro- 
curement Act of 1947, 62 Stat. 21), to the extent of and in conformity 
with authority delegated by the Administrator pursuant to the pro- 
visions of this subsection. 








388 DECISIONS OF THE COMPTROLLER GENERAL [28 


Thus, the authority to remit liquidated damages conferred on the 
Comptroller General by section 306 is limited to contracts entered into 
pursuant to title III of the act. Since the instant contract was en- 
tered into on August 2, 1946, and the subject act was not approved until 
June 30, 1949, it is evident that the contract was not made pursuant 
to the act. Accordingly, the conclusion is required that the Comp- 
troller General is not authorized under said section 306 to remit the 
liquidated damages in this case. 


[B-92931] 


Contracts — Liquidated Damages — Remission of by the 
Comptroller General 


In view of the Government Printing Office being under the legislative branch of 
the Government, and of section 309 (a) of the Federal Property and Adminis- 
trative Services Act of 1949 defining the term “agency head” as “the head or 
any assistant head of any executive agency,” the Comptroller General is not 
authorized pursuant to section 306 of the act to remit liquidated damages under 
a Government Printing Office contract on the basis of the Public Printer’s 
recommendation. 


Comptroller General Warren to Blakely-Oswald Printing Company, 
March 24, 1950: 


By letter dated February 8, 1950, from the Acting Public Printer, 
there was transmitted your letter of January 30, 1950, wherein claim 
is made for refund of liquidated damages in the sum of $8,759.10 
which was deducted in making payment to you for a quantity of 
Corporation Income Tax Return Forms furnished the Government 
under contract No. GP-8713-A. In the said letter of February 8, 
1950, the Acting Public Printer recommends that the liquidated dam- 
ages be remitted by the Comptroller General under the provisions of 
section 306, title III, of the Federal Property and Administrative 
Services Act of 1949, 63 Stat. 396. 

Under the terms of the contract as finally consummated, you agreed 
to deliver 4,720,500 Corporation Income Tax Returns, 1949, by Novem- 
ber 4, 1949. The contract provides, in pertinent part, as follows: 

LIQUIDATED DAMAGES: Should the contractor default on the shipping 
schedule(s) agreed to at the time the order is placed, liquidated damages of 1 
percent (1%) of the total cost of the order will be assessed against the con- 
tractor for each day the contractor is in default: Provided, That the amount so 
computed shall be not less than $2.50 nor more than $500.00 per day. For the 
purpose of applying liquidated damages, compliance with delivery schedule(s) 
will be considered fulfilled if contractor has: (a) Shipped total quantities or- 
dered for delivery to the Government Printing Office, Washington, D. C., on or 
before the scheduled dates; and (b) Shipped 90 percent or more of the total 


quantities ordered for delivery to each destination other than the Government 
Printing Office, Washington, D. C., on or before the scheduled dates. * * * 





—~— - -—~™ . 3 


a 


mh 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 389 


The contract further provides that “In the event materials which are 
to be furnished by the Government Printing Office are not furnished 
as scheduled, the date on which liquidated damages or penalty pay- 
ments would normally apply if materials were furnished on schedule 
will be extended by the number of calendar days such materials are 
withheld from the contractor in excess of the stated schedule. [Italics 
supplied. ] 

The Government Printing Office has reported that the order and 
copy were furnished to you by the Government six days late and that 
the delivery date was therefore extended to November 10, 1949, in 
accordance with the contract terms. The record further shows that 
final delivery under the contract was made to the Collector of Internal 
Revenue, Chicago, Lllinois, on December 15, 1949, and, since the forms 
delivered to the Chicago destination prior to that date were not 90% 
of the total quantity ordered for delivery to that destination it was 
determined that complete delivery, as defined by the contract, was not 
made until December 15, 1949. Liquidated damages, therefore, were 
assessed for 35 days’ delay in delivery at the rate of $250.26 per day or 
$8,759.10. 

In your letter of January 20, 1950, you contend that the delay of 
six days by the Government in furnishing the order and copy disrupted 
the production schedules of your plant, making it necessary to run the 
job along with increasing holiday business; that new inquiries had to 
be made for the stock to be used since you had gone past the deadline 
given you in order to obtain the paper in time for the press run; and 
that the paper market tightened in the interim with deliveries further 
extended. In other words, it is your contention that the entire 35 
days’ delay is attributable to the reported delay of six days by the 
Government in furnishing the order and proofs. 

Under the express terms of the contract it was your legal duty to 
complete delivery of the tax forms within the time agreed upon or 
any extension thereof. The Government was obligated under the con- 
tract, in the event it delayed in furnishing you materials, to extend 
the delivery time by the number of calendar days it delayed in furnish- 
ing said material. This was the extent of the Government’s under- 
taking. Since you were granted an extension of time for delivery for 
the exact number of calendar days it is reported that the Government 
delayed in furnishing the order and proofs as expressly provided by 
the contract, it follows that there is no legal basis for any further 
extension. That is to say, the contract prescribed the extent of the 
relief to which you would be entitled in the event the Government 
delayed in furnishing the order and proofs and, under such circum- 
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stances, the terms of the contract are conclusive on the parties, it 
being well settled that, where the parties have made no provision for a 
dispensation or have limited the extent of the dispensation to be 
granted, “the terms of the contract must prevail.” United States v. 
Gleason, 175 U. S. 588, 602, and Columbus Ry. & Power Co. v. Colum- 
bus, 249 U.S. 399, 412. 

Accordingly, since the liquidated damages were computed and de- 
ducted on the basis contemplated and provided for under the contract, 
there is no legal basis for refunding any part thereof. 

The Acting Public Printer states in his letter that the only extension 
permitted by the contract was given but recommends remission of the 
liquidated damages pursuant to section 306, title III, of the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 396, supra, 
which provides as follows: 

Whenever any contract made on behalf of the Government by the agency head 
or by officers authorized by him so to do includes a provision for liquidated dam- 
ages for delay, the Comptroller General on the recommendation of the agency 


head is authorized and empowered to remit the whole or any part of such dam- 
ages as in his discretion may be just and equitable. 


Section 309 (a), title ITI, of the act, 63 Stat. 397, provides that, as 
used in that title, the term “agency head” shall mean “the head or any 
assistant head of any executive agency, and may at the option of the 
Administrator include the chief official of any principal organizational 
unit of the General Services Administration.” Section 3 of the act, 
63 Stat. 378, provides that, as used in the act, “(a) The term ‘executive 
agency’ means any executive department or independent establish- 
ment in the executive branch of the Government, including any wholly 
owned Government corporation.” 

It long has been recognized that the Government Printing Office is 
under the legislative branch of the Government. In view thereof, and 
of the definition of “agency head” contained in section 309 (a) of the 
act, it must be concluded that the Comptroller General is not author- 
ized to remit the liquidated damages pursuant to section 306 on the 
basis of the Public Printer’s recommendation. 


([B-93026] 


Appropriations—Availability—Repairs to Privately Owned 
Typewriter 


Where a disabled employee uses his own specially constructed electric typewriter 
in the performance of his official duties, the cost of repairs necessary for the 
continued use of the typewriter may be paid from the appropriation available for 
repairs to Government-owned typewriters used in similar work. 
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Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, March 27, 1950: 


There has been considered the letter of February 14, 1950, from 
the Assistant Director, requesting a decision as to the propriety of 
repairing a privately owned electric typewriter and charging the cost 
thereof to the appropriation account “1000911 Miscellaneous Expenses, 
United States Courts, 1950.” 

It appears that the typewriter is the personal property of an em- 
ployee in the Clerk’s Office of the United States Court of Appeals for 
the District of Columbia, a disabled World War II veteran who lost 
a hand at Iwo Jima. The typewriter is specially constructed for one- 
hand operation and was furnished the employee by the Veterans Ad- 
ministration in connection with his rehabilitation. It is stated in 
your letter that it is being used solely for Government service. 

It was stated in decision of this Office dated April 10, 1941, 20 Comp. 
Gen. 617, referred to in your letter, as follows: 

It is the established rule that where equipment is loaned for use in connection 
with a particular Government work the appropriation for that work is available 
for repairs to such equipment to the extent that such —— are necessary for 
the continued use of the equipment on that work * * 

Under the circumstances here involved, it is in the interest of both 
the United States and the disabled employee to permit such employee 
to use his personal typewriter while performing official duties. Also, 
under the circumstances, the typewriter reasonably may be considered 
as being loaned to the United States for the purpose of applying the 
above quoted rule, Accordingly, the cited appropriation may be 
considered as available for the cost of any repairs determined to be 
necessary for the continued use of the typewriter for Government 
service. 


[B-92325] 


Jury Duty—District of Columbia School Teachers 


In view of section 2 of the act of June 29, 1940, prohibiting the payment of com- 
pensation to an employee of the United States or the District of Columbia for 
jury duty in any court of the United States, a public school teacher of the District 
of Columbia who receives an annual salary in ten equal installments and whose 
school term commences in September and ends in June may not be paid for jury 
service in the United States District Court for the District of Columbia, even 
though such service was rendered during the summer vacation period. 


Comptroller General Warren to Christopher C. House, March 28, 
1950: 


Reference is made to a letter dated December 13, 1949, from the law 
firm of Cobb, Howard & Hayes relative to your claim for compen- 
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sation for services rendered as a juror in the United States District 
Court for the District of Columbia during the period July 5 to July 
29, 1949. 

During the said period of jury service you were employed by the 
District of Columbia as a teacher at Cardozo High School and, while 
school was not in session at that time, your claim for reimbursement 
for such services was disallowed by General Accounting Office settle- 
ment of November 1, 1949, as being precluded under section 2 of the 
act of June 29, 1940, 54 Stat. 689. 

In effect it is contended in the said letter of December 13 that your 
claim should have been allowed since you had completed the school 
year of service prior to the rendition of the jury service in question; 
that you were free to engage in private pursuits during the months of 
July and August; and that you were required to render the jury serv- 
ice in question against your wishes and at personal inconvenience and 
expense. 

The said act of June 29, 1940, so far as here material, provides as 
follows: 

That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
——. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Section 2 of the said act consistently has been construed by the ac- 
counting officers of the Government as prohibiting payment to an 
employee of the United States or of the District of Columbia of 
compensation for jury duty for those days on which he may perform 
jury service in United States courts while in a pay status in his civilian 
position. 20 Comp. Gen. 276,278. Asa teacher in the public schools 
of the District of Columbia you are compensated upon an annual 
salary basis and the fact that your annual salary is paid in ten equal 
installments and that the school term commences in September and 
ends in June is immaterial so far as concerns the applicability of sec- 
tion 2 of the 1940 statute since you are considered as being in a pay 
status for the school vacation period. 21 Comp. Gen. 20, 22. 

Accordingly, upon review the settlement of November 1, 1949, is 
sustained. 
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Bids—Mistakes—Change or Withdrawal by Navy Depart- 
ment 


While, generally, the question as to whether a bid may be changed or withdrawn 
after the time fixed for opening is for determination by the General Accounting 
Office prior to final administrative action thereon, the Navy Department may, 
without submission for advance decision, determine certain types of cases in- 
volving errors in bids alleged prior to award, provided the control of all such 
determinations is centralized so as to insure uniformity in handling; however, 
this Office reserves the right to question the correctness of the administrative 
determinations when deemed necessary. 


Comptroller General Warren to the Secretary of the Navy, March 
31, 1950: 


Further reference is made to your letter of December 15, 1949, re- 
questing authority to determine administratively, without the submis- 
sion thereof to this Office for advance decision, certain types of error 
in bid cases. Your letter is, in part, as follows: 


The records of the Department also show that the volume of mistake in bid 
eases has increased materially during the current fiscal year. During the last 
fiscal year a total of one hundred and ninety-five (195) cases were submitted, 
while during the first five (5) months of the current fiscal year there have been 
one hundred and thirty-three (133) such cases. If the present volume continues 
and no decrease is presently anticipated, the number of mistake in bid cases 
for the fiscal year 1950 will approximate three hundred (300). 

The handling of such cases under present procedure would appear to tax un- 
reasonably the facilities of both your office and the administrative offices. It 
seems to this Department highly desirable to minimize the number of such com- 
paratively simple mistake in bid cases presently being submitted for your deci- 
sion. A review of the mistake in bid cases submitted to you by this Depart- 
ment reveals that, in the above types of cases, your office has, with relatively few 
exceptions, concurred in our recommendations. In these circumstances, it is 
suggested that the submission of seventy per cent (70%) of all mistake cases 
might be eliminated were the Department authorized to make determinations 
with respect to the types of cases mentioned above. Your advice is 
respectfully requested, therefore, as to whether this Department may determine, 
without submission, but subject to such review as your office may deem appro- 
priate, mistake in bid cases falling within the three categories specified above. 

If such authority be granted, it is the intent and would be the policy of this 
Department that the authorization would be restricted to cases where the evi- 
dence is clear and convincing and that all doubtful cases coming within said 
categories would still be submitted for your decision. No determinations would 
be made with respect to corrections in bids prior to, or after, award. 

If the authority requested herein be granted, the Department would central- 
ize the control of all such authorized determinations. 


The types of error in bid cases for which such authority is requested 
are stated to fall within the following three categories ; 
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(a) A bid is, or is not, clearly out of line with the general pattern of bid- 
ding but the bidder, prior to award, alleges and offers clear and convincing evi- 
dence of a mistake and requests that the bid be disregarded. 

(b) A bid is, or is not, obviously out of line with the general pattern of bid- 
ding, and the bidder, prior to award, alleges, but does not offer clear convincing 
evidence of, a mistake and requests that the bid be disregarded. 

(c) A bid is, or is not, obviously out of line with the general pattern of bid- 
ding, and the bidder, prior to award, alleges and offers clear and convincing evi- 
dence of a mistake, and requests correction of the bid but does not offer clear 
and convincing evidence of the actually intended bid price. 

It consistently has been held that the question as to whether a bid 
may be changed or withdrawn after the time fixed for opening depends 
not alone on whether the bidder made a mistake but on the applica- 
tion of certain legal principles to the established facts in the particular 
case, and such questions necessarily are for final determination by 
this Office as involving the legality of the amount to be charged 
against public funds. See 8 Comp. Gen. 397; 11 id. 65; 15 éd. 7445-16 
id. 193; and 18 id. 22, In order that such cases might be handled 
uniformly, to avoid possible administrative abuses, to protect account- 
able and contracting officers, and to insure fairness to bidders, it has 
been required, generally, that cases involving allegations of error in 
bids made prior to award be submitted to this Office for decision prior 
to final administrative action thereon. Exceptions have been made 
to this rule in extremely clear cases where the error is alleged and 
established by the bidder prior to award, such as in the case of the 
quotation of a lower price f. o. b. destination than f. o. b. factory 
(16 Comp. Gen. 999); a misplaced decimal point (17 Comp. Gen. 
339) ; an obvious error in discount (17 Comp. Gen. 493) ; and an error 
in the extension of the unit price (18 Comp. Gen. 1003). 

However, in view of the statement made in your letter that if the 
authority requested be granted the control of all such authorized 
determinations would be centralized, there is removed a principal 
objection to the granting of such authority as such a procedure should 
tend to insure uniformity in handling such cases, which undoubtedly 
would not exist if such authority were granted to the various purchas- 
ing agencies of the Naval Establishment. Under the circumstances 
related in your letter this Office will not object, for the present, to 
the procedure proposed of determining administratively the three 
types of cases cited, where error is alleged prior to award, without 
submission of the matter for advance decision. 

It should be clearly understood that the approval of the procedure 
proposed is in no sense to be construed as approval of the action 
which may be taken in any case; that this Office reserves the right 
to question the correctness of such action in the audit of accounts; 
that the procedure cannot operate to deprive a bidder of his right to 
have the matter determined by this Office, should he so request; and 
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that approval of the procedure will be withdrawn should it hereafter 
appear that such action would be in the best interests of the United 
States. 
A complete statement of facts should accompany the contract 
awarded in each case in which the low bid has been disregarded. 
Your question is answered accordingly. 
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[B-91508] 


Six Months’ Death Gratuity Pay—Volunteer Reservists— 
Call or Order to Training Duty Requirements 

Under section 4 of the Naval Aviation Personnel Act of 1940, as amended, the 
six months’ death gratuity is payable only in those cases where personnel are 
“called” or “ordered” to duty by competent authority, so that payment of the 
gratuity may not be made where a Marine Corps Reserve officer is killed while 


participating in a voluntary training flight without having been called or ordered 
by competent authority to perform training duty. 


Assistant Comptroller General Yates to Capt. J. W. Eldridge, United 
States Marine Corps, April 4, 1950: 


By indorsement of the Commandant of the Marine Corps, dated 
December 15, 1949, there was received your letter of December 2, 1949, 
requesting decision whether you are authorized to make payment on a 
voucher, submitted therewith, covering the six months’ death gratuity 
in the case of the late Robert Emmett Russell, first lieutenant, United 
States Marine Corps Reserve, Volunteer. The voucher is stated in 
favor of Emmett L. Russell, 2109 N. 3rd Avenue, Birmingham, Ala- 
bama, who is the father and designated beneficiary. 

It appears that Lieutenant Russell was a member of the Associate 
Volunteer Unit (Aviation), Naval Air Station, Atlanta, Number 
Two, at the Naval Air Reserve Auxiliary, Birmingham, Alabama, in 
an associate volunteer non-drill pay status for duty involving flying. 
It further appears that he was killed in an aviation accident on May 
29, 1948, while participating in a cross-country training flight which 
was being conducted in accordance with normal operational practice 
in organizations controlling the activities of naval aircraft. With re- 


spect to the type of duty here involved your letter states that: 
Investigation shows that Volunteer Reservists are eligible to fly Naval aircraft 

on a limited basis throughout the year. Unlike the organized Reservist, the 

Volunteer is not required to attend regularly, is not assured of an aircraft each 


time he reports, and is not currently paid for attendance. There is no evidence 
of a written order preceding the fatal circumstance in this case * * *. 


In such connection, it is understood that reservists of the class 
here involved associate themselves together in units on a volunteer 
basis and that, after such units are given official recognition, the mem- 
bers thereof may, at such times as they desire and at their own con- 
venience, present themselves at naval installations and fly naval air- 
craft, provided such aircraft are available. It is further understood 
that no orders are issued in these cases either for the purpose of as- 
signing members to the units or for the purpose of authorizing the 
flights which they may make. 

Section 1 of the act of June 20, 1949, Public Law No. 108, 63 Stat. 
201, provides, in pertinent part, as follows: 
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That section 4 of the Naval Aviation Personnel Act of 1940, as amended (U. 
S. C., title 34, sec. 855c-1), is amended to read as follows: 

“Spc. 4. All officers, nurses, warrant officers, and enlisted men of the United 
States Naval Reserve or United States Marine Corps Reserve, who— 

“(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed ; or 

“(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time suffer disability or death in line of duty from injury while so 
employed; shall be deemed to have been in the active naval service during such 
period, and they or their beneficiaries shall be in all respects entitled to receive 
the same pensions, compensation, death gratuity, retirement pay, hospital bene- 
fits, and pay and allowances as are now or may hereafter be provided by law or 
regulation for officers, warrant officers, nurses, and enlisted men of corresponding 
grades and length of service of the Regular Navy or Marine Corps * * *.” 
{Italics supplied.] 

Such provisions were made retroactive to August 14, 1945. 

You request decision as to whether, in the circumstances of the 
case, payment of the six months’ death gratuity is authorized by the 
above-quoted statutory provisions. Under such provisions, payment 
of the gratuity is authorized where the personnel concerned are called 
or ordered by the Federal Government, inter alia, to perform inac- 
tive-duty training for any period of time and suffer death in line of 
duty from injury while so employed. The legislative history of such 
provisions indicates that the words “called” or “ordered” were used 
in the sense in which they are ordinarily understood with respect to 
performance of military duty. In the hearings held in February 
1949, on the bill S. 213, which became the act of June 20, 1949, the 
National Vice President for Naval Affairs, Reserve Officers Associa- 
tion, presented several hypothetical training duty cases in which 
Naval Reserve officers would benefit by the act, one such case involving 
a volunteer. In reply to a question as to whether the volunteer was 
called out for such training, the said officer stated (page 18, Hearing 
Before a Subcommittee of the Committee on Armed Services, United 
States Senate) : 


Ordered down as a part of the Reserve unit. He is not down there just as 
an interloper, because of the attractive nuisance of the gut, but actually on 
training. He is under orders, but he gets no compensation because he is in the 
volunteer rather than organized status, 


Also, in a report to accompany the bill S. 213 (Senate Report No. 95, 
page 3) it was stated: 

The effect of this bill, as amended, would be to give a reservist or National 
Guardsman serving under competent orders, with or without pay, the same 
coverage for injuries received while on short periods of training or duty that 
he would have if serving for a period in excess of 30 days. It would also cover 
service without pay so long as such service was performed in response to com- 
petent orders. [Italics supplied.] 

In view of such legislative history, read in conjunction with the 
language of the statutory provisions involved, it must be considered 
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that the benefits of such provisions extend only to cases where the 
burden of the particular duty involved is imposed upon the person 
concerned by a call or order to duty issued by competent authority. 

Since it does not appear that any call or order to duty was issued 
to Lieutenant Russell in connection with the fatal mission involved 
in this case, it may not properly be concluded that he was performing 
service pursuant to orders as contemplated by the statute. Accord- 
ingly, on the present record, I am constrained to hold that his bene- 
ficiary is not entitled to the six months’ death gratuity. 

Payment on the voucher, which is retained in this Office, is not 
authorized. 


[B-93558] 


Storage—Household Effects—Waiting Time Charge for Van 
in Lieu of Storage 

The expenses incurred by an employee for overnight “waiting time” for a mov- 
ing van in lieu of temporary storage due to the arrival of his household effects 
at his new official duty station prior to the availability of his quarters may 
be reimbursed, even though there is no specific provision of law authorizing 
such expenses, in view of the resulting savings to the Government over the cost 
of overnight storage authorized under Executive Order No. 9933 to be reim- 
bursed on a commuted basis. 


Comptroller General Warren to W. R. Wynne, Department of Com- 
merce, April 4, 1950: 


Reference is made to your letter of February 21, 1950, referred to 
this Office by letter of the Department of Commerce, Civil Aeronautics 
Administration, dated March 6, 1950, transmitting a voucher for $36 
in favor of Harry L. Dulin, representing expenses incurred for storage 
of his household goods incident to the transfer of his official station as 
an employee of the Civil Aeronautics Administration. Your letter 
requests a decision as to whether, upon the facts hereinafter set forth, 
the voucher properly may be certified for payment. 

By competent orders dated September 19, 1949, directing the change 
of Mr. Dulin’s official station, he was authorized to ship his household 
goods from Birmingham, Alabama, to Miami, Florida. Anticipating 
some delay in obtaining a house at his new station, the employee ar- 
ranged with the American Van and Storage Company of Miami, 
Florida, for temporary storage of his household goods in the event 
such goods arrived before he acquired a house. As it developed, he 
found a house on October 12, 1949, the day the van arrived with his 
household goods, but as such housing would not be available until the 
following day, the employee was confronted with the problem of 
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storing his goods until they could be unloaded at the newly rented 
quarters. The American Van and Storage Company informed the 
employee that the minimum charge for overnight storage of his goods, 
including unloading, reloading, and delivering to his new quarters, 
would be based upon the minimum charge for 30 days at $1.60 per ewt., 
or $112. Mr. Dulin states that this carrier suggested that such method 
would be uneconomical, and that he could effect a substantial saving 
by paying the actual carrier $3 per hour waiting time and have the 
goods delivered to his quarters on the following day. The claimant 
followed this suggestion and incurred expense of $36 representing 12 
hours’ waiting time at $3 per hour for which he claims reimbursement. 
The invoice of the Magic City Transfer & Storage Company of Bir- 
mingham, Alabama, the actual carrier, shows that temporary storage 
of the claimant’s goods for 30 days, or any fraction thereof, would 
have cost $84.80 at the rate of $1 per cwt., which rate presumably 
prevailed in Birmingham. 

Executive Order 9933, dated February 27, 1948, provides for the 
commutation of expenses of temporary storage of household goods 
incident to transfers of official stations within the continental United 
States, and authorizes reimbursement at the rate of $1.60 per cwt. for 
the first 30 days or fraction thereof. Under the provision of the 
Executive order, the claimant lawfully could have subjected the Gov- 
ernment to an expense of $112. There is no specific provision of law 
or regulation authorizing reimbursement for “waiting time” charges 
for vans in lieu of temporary storage. However, in view of the cir- 
cumstances and the resulting substantial saving to the Government, 
the voucher, which is returned herewith, if otherwise correct, properly 
may be certified for payment. Cf.28 Comp. Gen. 337. 


[B-93736] 


Compensation—Fixing Under the Classification Act of 
1949—Superintendent and Deputy Superintendent of Gal- 
linger Hospital 


The fixing by the Civil Service Commission of a higher initial salary rate under 
the Classification Act of 1949 for the Superintendent and the Deputy Superintend- 
ent of Gallinger Hospital than the salary rates received in their unclassified 
positions appears to be within the authority granted the Commission by section 
501 (a) (2) to place in an appropriate class and grade positions coming initially 
under the act and, therefore, the rates so fixed may be paid on and after the date 
specified by the Commission. 
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Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, April 7, 1950: 


Reference is made to your letter of March 10, 1950, requesting de- 
cision with respect to the proper rate of compensation to be paid the 
Superintendent and Deputy Superintendent of Gallinger Hospital, 
under the Classification Act of 1949. The appropriation act for the 
District of Columbia for 1949, approved June 9, 1948, Public Law 724, 
62 Stat. 546, fixes the salary of the superintendent at $9,975 per year, 
and the salary of the deputy superintendent at $7,581 per annum, 
which rates were increased by the $330 increase in connection with 
section 4, Public Law 151 of June 30, 1949, 63 Stat. 376, making the 
rates, respectively, $10,305, and $7,911. 

It appears that, by letter of February 8, 1950, from the Chief of 
Personnel Classification Division, United States Civil Service Com- 
mission, those positions were allocated to GS-15 and GS-13, respec- 
tively, said letter fixing the initial salary rates in the respective grades 
at $10,500 and $8,000, “effective the first day of the pay period begin- 
ning February 19, 1950.” You state further that: 


In accordance with this letter the Commissioners on February 14, 1950 ap- 
proved the transfer and appointment effective February 19, 1950 of the Super- 
intendent of the hospital from $10,305 per annum to Medical Officer (General 
Superintendent) GS-15 at $13,500 per annum, and the Deputy Superintendent 
from $7,911 per annum to GS-13 at $8,000 per annum. The present Superin- 
tendent was appointed to the statutory job on May 15, 1949 and the Deputy 
Superintendent was appointed to the statutory job on September 8, 1947. 
Seventy-eight weeks have elapsed since the Deputy Superintendent has been in 
his original position. The Superintendent has completed only nine and one-half 
months in his original position. 

It is the opinion of the Auditor that the Superintendent should remain at the 
salary of $10,305 until seventy-eight weeks have elapsed from May 15, 1949 in 
accordance with Section 1105 (b) supra, and that the Civil Service is without 
authority to fix the salary at $10,500 per annum. 

It is therefore requested that the Commissioners be advised as to the rate at 
which the Superintendent and Deputy Superintendent’s salaries can be fixed and 
paid effective February 19, 1950. 


Section 1105 (b) of the Classification Act of 1949, Public Law 429, 
63 Stat. 972, provides: 


With respect to any position which, immediately prior to the date of enactment 
of this Act, is not subject to the Classification Act of 1923, as amended (including 
positions in grade 9 of the professional and scientific service or in grade 16 of 
the clerical, administrative, and fiscal service referred to in section 13 of such 
Act), but to which this Act applies, this Act shall take effect on a date specified 
by the Commission, but not later than the first day of the first pay period which 
begins after six months following the date of enactment of this Act. An officer 
or employee occupying any such position on such effective date, and receiving 
basic compensation at a rate in excess of the appropriate rate of the grade in 
which such position is placed, shall continue to receive basic compensation 
without change in rate until (1) he leaves such position, or (2) he is entitled 
to receive basic compensation at a higher rate by reason of the operation of 
title Vor VII. * * * [Italics supplied.] 
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Also, it is pertinent to note here the provisions of section 501 (a) 
(2) of the Classification Act of 1949, 63 Stat. 958, as follows: 


Notwithstanding section 502, the Commission shall have authority, which may 
be exercised at any time in its discretion, to— 



































~ * * * * * 


(2) place in an appropriate class and grade * * * any position coming 
initially under this Act; [Italics supplied.] 

With respect to the establishment of initial salary rates of basic com- 
pensation for employees who on the effective date specified by the 
Civil Service Commission under section 1105 (b) of the Classification 
Act of 1949 occupy positions under that act which, immediately prior 
to October 28, 1949, were exempt from the Classification Act of 1923, 
as amended—the situation involved in the instant case—the Commis- 
sion, as authorized under sections 1101, 63 Stat. 971, and 1105 (b) 
of the Classification Act of 1949, issued regulations identified as 
section 25.104 (b) (3), as follows: 

If the employee is receiving a rate of basic compensation within the range of 
salary prescribed for the grade in which his position is placed, but not at one 


of the rates fixed therein, his compensation shall be increased to the next 
higher rate. 


See 15 Fed. Reg. 1235, issue of March 8, 1950. 

In the circumstances, the fixing of the superintendent’s salary rate 
at $10,500 and deputy superintendent’s salary rate at $8,000 appears 
to have been in accordance with the act and regulations, supra, and is 
not open to objection by this Office. Accordingly, the respective sal- 
aries of the superintendent and deputy superintendent at Gallinger 
Hospital may be paid in accordance with the rates so fixed by the Civil 
Service Commission effective on and after February 19, 1950. 





[B-91351] 


Pay—Active Duty—Members of the National Guard 





A member of the National Guard who reports to his company rendezvous at the 
call of the President is not in the Federal service nor entitled to pay from Federal 
funds until he meets certain conditions, including that of being found morally, 
mentally, and physically qualified, and is mustered into Federal service, so that 
a member who fails to meet such qualifications is in effect rejected for muster and 
is not entitled to pay from Federal funds. 


Assistant Comptroller General Yates to John M. Helsel, April 12, 
1950: 


Further reference is made to your letter dated July 17, 1948 [1949], 
referred to this Office by the Office of The Adjutant General, Depart- 
ment of the Army, wherein you request advice why you may not be 
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paid for your service while in the United States Army. Also you 
state that you did not receive the $60 bonus at the time of your 
discharge. 

Under date of April 2, 1928, The Adjutant General of the Army 
advised this Office that you were enlisted March 13, 1917, at Altoona, 
Pennsylvania, and assigned to Company G, 10th Infantry, Pennsyl- 
vania National Guard; that you reported at company rendezvous for 
Federal service on July 15, 1917, and were discharged July 20, 1917, 
by reason of physical disability which existed prior to your entry into 
the service. By settlement dated May 5, 1928, you were allowed the 
sum of $6 as pay due you from July 15 to 20, 1917. Your claim for 
the $60 bonus was disallowed in the same settlement for the reason 
that as you were “never actually mustered into Federal service but 
[were] discharged from [the] National Guard before muster into 
Federal Service there is no authority for payment of the bonus as 
claimed.” Settlement dated June 28, 1928, disallowed your claim for 
pay from March 13, 1917, to July 14, 1917, for the reason that since 
you did not report to your company rendezvous until July 15, 1917, 
you were not entitled to pay prior to that date. 

While the disallowance of your claim is not now properly a matter 
for review in view of all the circumstances and the length of time 
which has elapsed since the said claims were disallowed, it is proper 
to point out that your right to payment of the $60 bonus under the 
act of February 24, 1919, 40 Stat. 1151, and to receive pay and allow- 
unce from Federal funds was dependent on whether or not you served 
in the military or naval forces of the United States. The decisions of 
this Office have been uniform in holding that a national guardsman 
who reports to his company rendezvous at the call of the President 
is not in Federal service or entitled to pay from Federal funds unless 
he meets certain conditions precedent, including that of being found 
morally, mentally, and physically qualified, and is mustered into Fed- 
eral service. If he is found not to possess the qualities of moral, 
mental, or physical fitness, he is in effect rejected for muster and is 
not entitled to pay from Federal funds, See 3 Comp. Gen. 258. The 
right to pay from the date of reporting at the company rendezvous 
is an inchoate right to be perfected by being accepted for Federal 
service and mustered after determination by proper Federal officers 
that the soldier is fully qualified for such service. As you were found 
physically disqualified you neither formally nor constructively entered 
into the actual service of the United States and while you may have 
served with your organization while it was in the service of the United 
States you were not in the service of the United States. 
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The fact, if it be a fact, that others may have received the $60 bonus 
for service similar to yours does not alter the fact that you did not 
serve in the military service of the United States within the meaning 
of the statute providing for such bonus and you do not have a right to 
receive a similar erroneous payment. As the payment of $6 made 
you from Federal funds for the period July 15 to 20, 1917, was made 
under a former interpretation of the law, it will not be disturbed. 
Your discharge from the National Guard is returned herewith. 


[B-90755] 





Pay—Retainer—Fleet Reservists—Computation Under 
Career Compensation Act of 1949 


Navy enlisted men who on or after the effective date of the Career Compensa- 
tion Act of 1949 transferred to the Fleet Reserve under section 203 or 204 of the 
Naval Reserve Act of 1938, as amended, and who elected to have their pay com- 
puted under provisions of law in effect prior to August 10, 1946—date of act 
amending said section 204—are entitled, depending upon the section under which 
transferred, to have their retainer pay computed at one-third or one-half of the 
basic pay provided for men of their grade with their length of service, plus the 
10 per centum increase if qualified therefor under section 203 of the 1938 act. 




































Navy enlisted men who are drawing saved pay under section 515 of the Career 
Compensation Act of 1949 at the time of transfer to the Fleet Reserve under sec- 
tion 203 or 204 of the Naval Reserve Act of 1938, as amended, are entitled to 
have their retainer pay computed on the base pay, including saved pay, they were 
receiving “at the time of transfer.” 


A member of the Fleet Reserve who was transferred to the retired list by 
reason of physical disability prior to completion of 30 years’ service may, under 
section 411 of the Career Compensation Act of 1949, elect either to qualify for 
disability retirement pay under other provisions of the act or to have his retired 
pay computed by method (a) or (b) in section 511; however, upon election to 
have his retired pay computed under method (b), such pay may not be computed 
upon the basis of the highest officer or warrant officer grade held by such member 
prior to completion of 30 years’ service. 


Members of the Fleet Reserve who are transferred to the retired list. by reason 
of physical disability and who elect under option (b) in section 411 of the 
Career Compensation Act of 1949 to receive retired pay or retirement pay com- 
puted by one of the two methods contained in section 511 are not required to 
further irrevocably elect one or the other of the two methods, but may receive 
retired pay, in the amount whichever is greater from time to time, computed by 
either method, the same as nondisabled retired members. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
April 13, 1950: 


Reference is made to your letter of November 16, 1949, wherein 
you request decision on certain questions relative to the computation 
of retainer pay and retired pay of members of the Fleet Reserve 
arising by virtue of the enactment of the Career Compensation Act 
of 1949, Public Law 351, approved October 12, 1949. 
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The first two questions are as follows: 


(a) By what method is the retainer pay to be computed in the case of enlisted 
men transferred on and after October 1, 1949, to the Fleet Reserve under Section 
203 of the Naval Reserve Act of 1938, or under Section 204 of that Act as 
amended, effective August 10, 1946, and who elect to have such pay computed 
under provisions of law in effect prior to August 10, 1946? 

(b) By what method is the retainer pay to be computed in the case of an 
enlisted man coming under (a) above who is drawing saved pay in accordance 
with the provisions of Section 515 of the Career Compensation Act of 1949 at 
the time of transfer to the Fleet Reserve on or after October 1, 1949? 

The act of August 10, 1946, 60 Stat. 993, inter alia, amended the 
Naval Reserve Act of 1938, 52 Stat. 1175, and made substantial changes 
in the method of computing retainer pay for members of the Fleet 
Reserve. However, provision was made therein which permitted 
certain enlisted personnel to elect to have their retainer pay computed 
under the provisions of law in effect immediately prior to the date 
of the enactment of that act. 

Under the provisions of law in effect. prior to August 10, 1946, the 
basis for the computation of retainer pay of members of the Fleet 
Reserve was contained in sections 203 and 204 of the Naval Reserve 
Act of 1938, 52 Stat. 1178 and 1179. Section 203 provided generally 
for the transfer to the Fleet Reserve of certain categories of enlisted 
men of the Regular Navy on the completion of 16 or 20 or more years’ 
service at one-third or one-half the base pay they were receiving “at 
the time of transfer,” plus all “permanent additions” thereto, with 
the further provision that such pay would be increased 10 per centum 
for all men who may be credited with extraordinary heroism in the 
line of duty or whose average marks in conduct for 20 or more years 
shall not be less than 95 per centum of the maximum. Section 204 
made somewhat similar provision for other categories of enlisted 
men of the Regular Navy upon transfer to the Fleet Reserve after 
20 or more years’ service but their retainer pay was fixed at one-half 
their base pay, without the permanent additions and without the 
10 per centum additions for extraordinary heroism, etc. 

The permanent additions referred to heretofore embraced the so- 
called longevity pay representing the five per centum increase in base 
pay previously authorized by law for each three years of service up 
to 30 years. However, the Career Compensation Act of 1949, supra, 
makes no provisions for the payment of longevity pay such as were 
contained in previous pay acts but provides for “basic pay” distrib- 
uted in various pay grades (E-1 to E~7 for enlisted men) based on 
cumulative years of service. See section 201 (a) of the act, 63 Stat. 
805. Accordingly, in answer to your question (a) above, you are 
advised that the men referred to therein would be entitled to retainer 
pay computed at one-third or one-half, as the case may be, of the 
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basic pay provided for men of their grade with their length of service, 
plus the 10 per centum increase, if qualified therefor under section 
203 of the 1938 act. 

With respect to question (b) it will be noted that, as indicated 
above, section 203 of the 1938 act, as does section 204, provides that 
retainer pay shall be computed on the base pay the man was receiving 
“at the time of transfer.” Hence, since the men referred to in your 
question would be receiving saved pay at the time of their transfer, 
their retainer pay necessarily would be computed on such saved pay. 
Cf. 23 Comp. Gen. 59, 65, answer to the fourth question, Question 
(b) is answered accordingly. 

Your next two questions, which have been relettered for convenience, 
are as follows: 


(c) Is a member, transferred to the retired list from the Fleet Reserve 
prior to completion of thirty years’ service, and who, on September 30, 1949. 
was drawing retired pay under laws in effect prior to August 10, 1946, based on 
temporary officer rank, entitled to retired pay computed as prescribed in option 
(b) of Section 511 of the Career Compensation Act of 1949, on the basis of the 
highest federally recognized rank held prior or subsequent to July 1, 1946? 

(d) Is a member, transferred to the retired list after transfer to the Fleet 
Reserve under Section 204 of the Naval Reserve Act of 1938, as amended, prior 
to completion of thirty years’ service and who, on September 30, 1949, was 
drawing retired pay based on temporary officer rank, entitled to retired pay 
computed as prescribed in option (b) of Section 511 of the Career Compensation 
Act of 1949 on the basis of the highest federally recognized rank held prior or 
subsequent to July 1, 1946? 


Section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
reads, in pertinent part, as follows: 


On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability, (2) 
members heretofore transferred to the Fleet Reserve or the Fleet Marine Corps 
Reserve, and (3) members of the Army Nurse Corps.or the Navy Nurse Corps here- 
tofore retired under the Act of May 13, 1926 (44 Stat. 513), shall be entitled 
to receive retired pay, retirement pay, retainer pay, or equivalent pay, in the 
amount whichever is the greater, computed by one of the following methods: 
(a) The monthly retired pay, retainer pay, or equivalent pay in the amount 
authorized for such members and former members by provisions of law in 
effect on the day immediately preceding the date of enactnient of this Act, or 
(b) monthly retired pay, retirement pay, retainer pay, or equivalent pay equal 
to 2% per centum of the monthly basic pay of the highest federally recognized 
rank, grade, or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member or former member, as determined by the 
Secretary concerned, and which such member, former member, or person would 
be entitled to receive if serving on active duty in such rank, grade, or rating, 
multiplied by the number of years of active service creditable to him: * * 
Provided further, That the retired or retirement pay of each member referred 
to in (3) above shall, unless a higher rank or grade is authorized by any pro- 
vision of law, be based upon the commissioned-officer grade authorized for 
such member by the Act of May 7, 1948 (Public Law 517, Eightieth Congress) : 
Provided further, That * * * enlisted persons or former enlisted persons 
of the Regular Navy or Regular Marine Corps who have been transferred prior 
to the effective date of this section to the Fleet Reserve or the Fleet Marine 
Corps Reserve under the provisions of title II of the Naval Reserve Act of 1938, 
as amended, shall not be entitled to have their retired pay or retainer pay com- 
puted on the basis of the highest officer or warrant-officer grade held by them 
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as authorized by this section until they have completed thirty years of service, 
to include the sum of their active service and their service on the retired list 
or in the Fleet Reserve or in the Fleet Marine Corps Reserve, as required by 
existing law. * * * 

This Office is aware of no provision of law under which members 
of the Fleet Reserve may be transferred to the retired list prior to 
the completion of 30 years’ service except by reason of physical dis- 
ability. And, since section 511 of the act refers only to members of 
the uniformed services theretofore retired for reasons other than for 
physical disability, it could have no application to members of the 
Fleet Reserve such as referred to in questions (c) and (d) except to 
the extent that it may be made applicable by virtue of the provisions 
of section 411 of the act. 

Section 411, 63 Stat. 823, reads, in pertinent part, as follows: 

Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement. pay under the provisions 


of this Act * * * or (B) to receive retired pay or retirement pay com- 
puted by one of the two methods contained in section 511 of this Act * * *. 


As defined in section 102 of the act, 63 Stat. 804, the term “uni- 
formed services” includes, inter alia, the Navy, Marine Corps, and all 
Reserve components thereof. Hence, a member of the Fleet Reserve 
who was transferred to the retired list by reason of physical disability 
would come within the purview of section 411 of the act and could 
elect either to qualify for disability retirement pay under other pro- 
visions of the act or to have his retired pay computed by one of the 
two methods contained in section 511. If he has his retired pay com- 
puted under method (b) of section 511, the law clearly provides that 
he shall not be entitled to have his retired pay computed on the basis 
of the highest officer or warrant officer grade held by him, as other- 
wise authorized in method (b), until he has completed 30 years of 
service. Accordingly, assuming that the members involved have not 
yet completed 30 years’ service computed as prescribed in section 511, 
questions (c) and (d) are answered in the negative. 

The next question, which has been relettered (e), is as follows: 

(e) If it is held that members referred to in question (b) [d] are entitled 
to retired pay under option (b) of Section 511 of the Career Compensation 
Act of 1949 computed on the basis of enlisted rating only until completion of 
thirty years’ service, may such members continue in receipt of saved pay com- 
puted on the highest temporary rank held prior to July 1, 1946, until comple- 
tion of thirty years’ service, and thereafter be credited with retired pay com- 
puted as prescribed in said option (b) but based on the highest federally recog- 
nized rank, permanent or temporary, held satisfactorily prior or subsequent to 
July 1, 1946? 

While the matter is not entirely free from doubt, it does not appear 
that the purpose and intent of option (B) in section 411 was to require 
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a disabled retired member who elected that option to further irrevo- 
cably elect one or the other of the two methods contained in section 
511, but rather that it was intended to give such members the right to 
have their retired pay computed under the provisions of the latter 
section ; i. e., to receive retired pay, in the amount whichever is greater 
from time to time, computed by either method (a) or method (b) pre- 
scribed in that section, the same as non-disabled retired members under 
such section. To conclude otherwise would be to impute to the Con- 
gress an intent to discriminate between disabled retired members and 
non-disabled retired members with the latter receiving the greater 
benefits. No indication has been found in the legislative history of 
the act that any such discrimination was intended nor, indeed, do 
there come to mind at this time any reasons why such a discrimination 
would have been intended. Under the circumstances, I am of the 
opinion that any doubt there may be in the matter should be resolved 
in favor of equal treatment in that respect for both such groups of 
previously retired members. Accordingly, question (e) is answered 
in the affirmative. 

The last question, which has been lettered (f), is as follows: 

(f) Are enlisted men, who, before October 1, 1949, were transferred to the 
retired list prior to completion of thirty years’ service under Section 206 of the 
Naval Reserve Act of 1938, entitled to retired pay computed on the rates pre- 
scribed in the Career Compensation Act of 1949 under option (b) of Section 511 


of that Act or are the rights of such men to receive retired pay under the Career 
Compensation Act for determination under Section 411 of that Act? 


This question is resolved by the answer to (c) and (d) above. 


[B-93524] 


Compensation; Per Diem—Post Office Department Em- 
ployee Assigned to Duty With a Foreign Government 


In view of section 202 (23) of the Classification Act of 1949 excluding there- 
from “employees none or only part of whose compensation is paid from appropri- 
ated funds of the United States,” an employee who is assigned as a postal expert 
to the Turkish Government under the act of January 27, 1948, and whose salary 
and per diem are paid by that Government may be transferred to an unclassified 
position during the assignment at a salary in excess of that fixed by the 1949 act; 
however, a per diem in excess of that prescribed for Government employees, 
generally, while on duty in Turkey may not be authorized. 


Comptroller General Warren to the Postmaster General, April 18, 
1950: 


Reference is made to your letter of March 3, 1950, your reference 1, 
stating that the Department previously had had three employees as- 
signed as postal experts to the Turkish Government under section 301, 
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Public Law 402, approved January 27, 1948, 62 Stat. 7; that the said 
employees now occupy positions allocated in grades GS-14 and 15; 
that the Turkish Government now has requested that one of these 
experts be returned to complete several unfinished projects and has 
offered to pay him a salary of $12,500 a year, plus a per diem of $15 
a day; and that the United States Civil Service Commission has in- 
formed you that such a position is excluded from the Classification Act 
of 1949 under section 202 (23) thereof, 63 Stat. 956. In view of those 
facts, you request decision upon the following three questions: 

(a) Would this Department be authorized to carry this expert on the rolls of 
the Department at a salary of $12,500 per annum (full amount to be paid from 
fund advanced from Foreign Governments) ? 

(b) If the answer is in the affirmative, would retirement deductions be made 
from the total salary paid? 

(c) Would this Department be authorized to prepare an order authorizing 
per diem, while in a foreign country, in excess of the standard travel regulations 
provided the per diem was paid by a Foreign Government in foreign currency 
and such an amount was agreed to by the Foreign Government? 

Your questions will be answered upon the assumption that this 
matter has been, or will be, referred to the Secretary of State and 
receive his approval, in accordance with title 3 of the act of January 
27, 1948, 62 Stat. 7-8. 

Section 202 (23) of the Classification Act of 1949, Public Law 429, 
excludes from the provisions of that act “employees none or only 
part of whose compensation is paid from appropriated funds of the 
United States.” Accordingly, it would be proper to transfer the em- 
ployee in question for the duration of the assignment from his classi- 
fied position in GS-15 to an unclassified position properly designated 
and at the salary rate agreed to be paid by the Turkish Government. 
It would not appear to be proper to pay the employee involved at a 
salary rate in excess of that fixed by the Classification Act of 1949 
for grade GS-15, while he is carried on the rolls under that classi- 
fication, irrespective of the funds to be used. Question (a) is answered 
accordingly. 

The answer to question (b) primarily is a matter for determination 
by the Retirement Division, United States Civil Service Commission, 
but pending a decision by that office appropriate deductions for credit 
to the retirement fund should be made or the employee should be 
required to deposit such amounts. 27 Comp. Dec. 59; 24 Comp. 
Gen. 384. 

In answer to question (c) it would not be proper for your Depart- 
ment to authorize a per diem in lieu of subsistence in excess of the rate 
prescribed for Government employees, generally, while on duty in 
Turkey. See section 302 of the act of January 27, 1948, supra, 62 
Stat. 8. 
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[B-93266] 


Travel Allowance—Marine Corps Reservist on Active 
Duty—Extension of Enlistment 

In view of the fact that the regulations contemplated by section 303 of the Career 
Compensation Act of 1949, relating to payment of travel allowances, have not 
been promulgated, a member of the Marine Corps Reserve on active duty whose 
combined inactive and active service terminates his two-year enlistment and 
who immediately extends his enlistment for another two years is entitled under 
section 126 of the National Defense Act, as amended, to travel allowance at five 
cents per mile from his active duty station to the place where the orders as- 
signing him to duty were addressed. 

Assistant Comptroller General Yates to Capt. R. M. George, United 


States Marine Corps, April 19, 1950: 


There has been received by first endorsement of February 23, 1950, 
from the Quartermaster General of the Marine Corps, your letter of 
February 17, 1950, requesting decision whether you are authorized to 
credit the account of Sergeant Earl F. Keller, USMCR, with travel 
allowance at the rate of 5 cents per mile for the distance from Atlanta, 
Georgia, to Jacksonville, Florida, on the basis of facts therein 
presented. 

It is stated that Sergeant Keller enlisted in the Marine Corps Re- 
serve for a period of two years on January 23, 1948, and was ordered 
to active duty on September 26, 1949, by orders addressed to and re- 
ceived by him at Jacksonville, Florida, his legal residence at that 
time; that on January 19, 1950, he executed an agreement to extend 
his enlistment for a period of two years effective January 23, 1950; 
and that he has served continuously at Headquarters, Sixth Marine 
Corps Reserve District, Atlanta, Georgia, since reporting for duty 
thereat under the orders of September 26, 1949. 

Paragraphs 1 and 13, article 5550, Marine Corps Manual, provide 
as follows: 


Any person serving in the regular Marine Corps, except 1 year enlistee 
(USMC-V) whose retention in the service is desirable and who ordinarily would 
be reenlisted, may, without reference to the Commandant of. the Marine Corps, 
voluntarily extend his enlistment for a period of 1 or 2 full years from the date 
of expiration of enlistment. 


+ * * * * + . 


Terms of enlistment of members of the Marine Corps Reserve may be extended 
under the same regulations as apply to members of the regular Marine Corps, 
except for such modifications as are necessary to adapt said regulations to the 
Marine Corps Reserve. 


Your doubt as to whether the enlisted man is entitled, upon the 
effective date of his extension of enlistment, to travel allowance at 5 
cents per mile from Atlanta, Georgia, to Jacksonville, Florida, arises 
by the fact that regulations required by section 303 of the Career Com- 
pensation Act of 1949, Public Law 351, 81st Congress, have not been 
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promulgated. While the provisions of law relating to payment of 
travel allowance on discharge or release from active duty (section 126 
of the National Defense Act, 39 Stat. 217, as amended by the act of 
August 2, 1946, 60 Stat. 856) are repealed “effective on January 1, 
1950” by sections 531 (c) (6) and 533 (c) of the Career Compensation 
Act of 1949, Public Law 351, 81st Congress, 63 Stat. 840, 841, the en- 
Jisted man’s rights are for determination under the provisions of said 
section 126, as amended, since it appears that the regulations con- 
templated by section 303 of said Career Compensation Act relating to 
payment of travel allowances, have not yet been promulgated, sub- 
section (h) thereof, 63 Stat. 815, providing that payment of travel 
allowances may be made “under provisions of law in effect on the day 
prior to the effective date of this act, until such regulations are issued 
pursuant to this subsection.” Decision B-91297, December 23, 1949. 

Section 126 of the National Defense Act, as amended, 60 Stat. 856, 
provides : 

An enlisted person of the Army, Navy, Marine Corps, or Coast Guard, including 
Reserve components thereof, upon discharge except by way of punishment for an 
offense, retirement, or relief from active duty, shall, under such regulations as 
the head of the department concerned may prescribe for personnel under his juris- 
diction, receive a money allowance of 5 cents per mile for the distance from the 
place of discharge or release from active duty to his home, or place of acceptance 
for active duty, or place from which ordered to active duty, or such other place 


as may be determined to be most appropriate by the head of the department 
concerned. * * * 


The extension of Sergeant Keller’s enlistment took effect immedi- 
ately upon expiration of his 2-year enlistment in the Marine Corps 
Reserve, and while it is evident that the period of active duty which 
he performed in said 2-year enlistment period totaled less than four 
months’ service and hence was greatly less than the active service 
required to be performed by an enlisted member of the Regular Marine 
Corps before a corresponding 2-year enlistment would terminate by 
expiration, such combined inactive and active service in the Marine 
Corps Reserve in fact terminated his enlistment by expiration on 
January 22, 1950, and on that date he became entitled to travel allow- 
ance at 5 cents per mile, other conditions of the statute having been 
met. 20 Comp. Gen. 1; compare 20 id. 519. If Sergeant Keller actu- 
ally had been discharged on expiration of his term of enlistment, he 
would have been entitled to travel allowance to Jacksonville, Florida, 
the place where the orders assigning him to active duty on September 
26, 1949, were addressed (see subparagraph 3e of Article 7500 of the 
Navy Travel Instructions). 

Accordingly, payment of travel allowance computed on the distance 
from Atlanta, Georgia, to Jacksonville, Florida, is proper, if other- 
wise correct. The Order to Adjust Account, transmitted with your 
letter, is returned herewith. 
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[B-93440] 





Retired Pay—Commissioned Warrant Officer Advanced on 
Retired List—Effect of Career Compensation Act of 1949 


In view of the requirement of method (b) of section 511 of the Career Compen- 
sation Act of 1949 that members of the uniformed services have their retired 
pay computed upon the active-duty pay of the highest rank satisfactorily held, 
the retired pay of a permanent commissioned warrant officer advanced on the 
retired list to the rank of lieutenant with retired pay based on that rank, under 
section 10 of the act of July 24, 1941, as amended, is required to be computed 
upon the active-duty pay of a lieutenant—unless restored to a commissioned 
warrant officer status—even though the retired pay of a commissioned warrant 
officer with comparable service would be higher. 




































Assistant Comptroller General Yates to the Secretary of the Navy, 
April 19, 1950: 


The retired pay account of Lieutenant Thomas Sims Lowry, United 
States Navy, retired, shows that, effective October 1, 1949, the officer 
received an adjustment in his retired pay under the Career Compensa- 
tion Act of 1949, Public Law 351, approved October 12, 1949, repre- 
senting the difference between the retired pay of a lieutenant with 
over 30 years’ service and the higher retired pay of a commissioned 
warrant officer with over 30 years’ service of which over 20 years 
were commissioned service with a creditable record on the active list. 

It appears that on August 1, 1947, Lieutenant Lowry, then a per- 
manent commissioned warrant officer, was placed on the retired list, 
having completed over 30 years’ service of which over 20 years were 
commissioned service with a creditable record on the active list. 
Prior to his retirement he had held an appointment as lieutenant, for 
temporary service, under the authority of the act of July 24, 1941, 
55 Stat. 603, as amended, and, the Secretary of the Navy having 
determined that he had satisfactorily served in that rank, he was ad- 
vanced to such rank, i. e., lieutenant, on the retired list, with retired 
pay based on such higher rank, pursuant to the provisions of section 
10 of the said act of July 24, 1941, as amended by section 8 (a) 
of the act of February 21, 1946, 60 Stat. 28. 

Under the provisions of the Pay Readjustment Act of 1942, 56 
Stat. 359, as amended, the active-duty pay of Lieutenant Lowry’s 
permanent rank of commissioned warrant officer and the active-duty 
pay of the rank of lieutenant to which he was advanced on the re- 
tired list were the same. Hence, his retired pay under either rank 
was thesame. However, the Career Compensation Act of 1949, Pub- 
lic Law 351, approved October 12, 1949, 63 Stat. 839, repealed the 
Pay Readjustment Act of 1942, supra, with the exception of certain 
provisions thereof not here material. The 1949 act prescribes various 
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pay grades and establishes rates of monthly basic pay within each 
pay grade according to cumulative years of service. Warrant officers, 
including commissioned warrant officers, are to be distributed by 
the Secretary concerned in the pay grades (W-1 to W-4) prescribed 
for warrant officers, whereas commissioned officers, other than com- 
missioned warrant officers, are assigned to pay grades 0-1 to 0-8 by 
the terms of the statute. 

By Alnav 97 dated October 12, 1949 (page 34 of the Navy Depart- 
ment Bulletin, Semimonthly Edition, October 15, 1949), the Secretary 
of the Navy assigned commissioned warrant officers with 12 years’ or 
more commissioned service and with a certificate of creditable record 
following 10 or 20 years’ commissioned service, as applicable, to pay 
grade W-4, while lieutenants, by the terms of the statute, are assigned 
to pay grade 0-3. Unlike the situation previously existing, the active- 
duty pay of a commissioned warrant officer and the active-duty pay of 
a lieutenant with service comparable to that of Lieutenant Lowry are 
no longer the same, the former being at the rate of $465.60 per month, 
and the latter being at the rate of $441.75 per month. 

With respect to retired pay, section 511 of the said Career Compen- 
sation Act of 1949, 63 Stat. 829, provides, in pertinent part, as follows: 


On and after the effective date of this section [October 1, 1949] (1) members 
of the uniformed services heretofore retired for reasons other than for physical 
disability * * * shall be entitled to receive retired pay * * * in the 
amount whichever is greater, computed by one of the following methods: (a) 
The monthly retired pay * * * in the amount authorized for such members 
* * * by provisions of law in effect on the day immediately preceding the 
date of enactment of this Act, or (b) monthly retired pay * * * equal to 
2% per centum of the monthly basic pay of the highest federally recognized 
rank, grade, or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member * * * as determined by the Secretary 
concerned, and which such member * * * would be entitled to receive if 
serving on active duty in such rank, grade, or rating, multiplied by the number 
of years of active service creditable to him * * * Provided further, That 
in no case shall such retired pay, retainer pay, or equivalent pay exceed 75 per 
centum of the monthly basic pay upon which the computation is based * * 
And provided further, That enlisted persons and warrant officers of the uni- 
formed services, heretofore or hereafter advanced on the retired list to a higher 
officer rank or grade pursuant to any provision of law shall, if application there- 
for is made to the Secretary concerned within one year from the effective date of 
this section or within one year after the date of advancement on the retired 
list, whichever is the later, and subject to the approval of the Secretary con- 
cerned, be restored to their former retired enlisted or warrant-officer status, as 
the case may be, and shall thereafter be deemed to be enlisted or warrant-officer 
personnel, as appropriate, for all purposes, including the computation of their 
retired pay based on such enlisted or warrant-officer rank, grade, or rating, as 
the case may be. 


Since a lieutenant in the Navy holds a higher rank than a commis- 
sioned warrant officer (section 12 of the act of March 3, 1899, 30 Stat. 
1007, as amended, 34 U. S. C. 259) the question arises as to whether 
Lieutenant Lowry is authorized, under the provisions of method (b) 
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of section 511 of the Career Compensation Act of 1949, supra, to have 
his retired pay computed on the higher active-duty pay of a commis- 
sioned warrant officer or whether his retired pay is required to be 
computed on the lower active-duty pay of a lieutenant. 

The language of method (b) of section 511 clearly requires that 
personnel coming within its provisions shall have their monthly retired 
pay computed on the active-duty pay of the highest federally recog- 
nized rank, grade, or rating satisfactorily held by them, as determined 
by the Secretary concerned. And, since, as noted above, the rank of a 
lieutenant in the Navy is higher than that of a commissioned warrant 
officer, the conclusion is required that the retired pay of the officer here 
concerned is authorized to be computed only on the active-duty pay of 
a lieutenant—assuming, of course, that the said officer has not been 
restored to commissioned warrant officer status in accordance with the 
final proviso of section 511—notwithstanding the fact that the retired 
pay of a commissioned warrant officer, with comparable service, 
would be higher. 

It may be admitted that, with nothing more, the conclusion reached 
above would be harsh and possibly contrary to the purpose and intent 
of statutes in pari materia previously enacted. However, the apparent 
hardship in the matter is mitigated to a large extent by the final pro- 
viso of section 511 which permits enlisted persons and warrant officers, 
including commissioned warrant officers (see section 102 (e) of the act, 
63 Stat. 804), advanced on the retired list to a higher officer rank or 
grade pursuant to any provision of law to be restored, upon their own 
application, to their retired enlisted or warrant officer status if such 
restoration be approved by the Secretary concerned. Thus, the Con- 
gress having made provision for officers in Lieutenant Lowry’s situ- 
ation to be restored to their commissioned warrant officer status on the 
retired list and receive the higher retired pay incident thereto, there 
would appear to be no justification for this Office to ignore the literal 
provisions of the law and arrive at a conclusion which would allow 
such officers to receive the higher retired pay of a commissioned war- 
rant officer without resorting to the provisions permitting them, sub- 
ject to the approval of the Secretary, to be formally restored to their 
commissioned warrant officer status. It may be,noted that such a con- 
clusion would discriminate against other commissioned officers in the 
retired list of equal rank and service, since they would receive less 
pay than would former commissioned warrant officers of like commis- 
sioned rank. There appears no reason to conclude that the Congress 
intended any such discrimination, the way being left open for such 
former commissioned warrant officers to receive the higher pay by 
reverting to their prior status. Accordingly, the Audit Division will 
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withhold credit in the account of the disbursing officer concerned for 
the payment here in question and for other like payments, unless, of 
course, it be shown that the payment is for a period subsequent to the 
officer’s having been restored to his commissioned warrant officer status 
as authorized by the statute. 


[B-93979] 


Compensation—Saturdays, Sundays, and Vacation Periods 


Following Leave Without Pay—District of Columbia Public 
School Teachers 


A public school teacher of the District of Columbia who was on authorized 
leave of absence without pay on the day prior to a Christmas vacation period 
or on a Friday and who reported for duty at the beginning of the next duty day 
following such leave is entitled to compensation for the vacation period or for 
the Saturday and Sunday occurring between the expiration of the leave and 
the day of reporting for duty; also, a public school teacher who is on authorized 
leave of absence without pay on the last duty day of the school year in June is 
entitled to be paid for the remaining days in that month. 16 Comp, Gen. 807, 
distinguished. 


A public school teacher of the District of Columbia who was on authorized 
leave of absence without pay on February 28, 1950, is entitled under section 630, 
Title 31 of the District of Columbia Code, to only twenty-seven thirtieths of the 
month’s compensation for February, provided the teacher rendered services as 
required for the preceding days of the month. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, April 19, 1950: 


Reference is made to your letter of March 22, 1950, requesting 
decision upon the questions therein stated, as follows: 


1. Would a teacher granted leave without pay on December 22, 1949, the day 
prior to beginning of the Christmas vacation period, December 23, 1949 to Janu- 
ary 2, 1950 inclusive, if the teacher did not return to duty until January 3, 1950, 
the day after the vacation period, be entitled to pay for the vacation period? 

2. Would a teacher granted leave without pay on Friday, April 28, 1950 receive 
pay for Saturday, April 29, and Sunday, April 30, 1950, if the teacher did not 
return to duty until Monday May 1, 1950? 

3. Would a teacher granted leave without pay on the last day of the school 
year, which in 1950 has been designated by the Board of Education to be June 17, 
1950, be entitled to pay for the remaining days in June on which services would 
not otherwise be required? 

4. Would a teacher granted leave without pay on February 28, 1950 be entitled 
to receive pay for 27 days or 29 days for the month provided the required service 
was rendered for the period February 1 to February 27, 1950? 


Your submission quotes section 10, Chapter XI of the Revised 
Rules of the Board of Education, to the effect that the annual leave 
of absence of teachers and other educational employees whose salaries 
are established in classes 1 to 12, both inclusive, of the Teachers Salary 
Act of 1947 shall extend from the day in June designated by the Board 
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of Education as the closing day of school to the day in September 
designated as the opening day of school. See in that connection de- 
cision of this Office, March 28, 1950, B-92325, 29 Comp. Gen. 391, re- 
garding the pay status of teachers during the vacation period. 

In 13 Comp. Gen. 206, it was held, quoting from the syllabus: 

Employees absent on leave without pay for a definite period, which has been 
applied for in writing and approved by the proper administrative authority, and 
who report for duty at the beginning of the duty day next following the expiration 
of such definite period, are entitled to compensation for the Sundays and holidays 


occurring between the expiration of the leave granted and the day of actual 
reporting for duty. 


Employees are not entitled to compensation for Sundays and holidays occurring 
within a definite period of leave of absence without pay administratively author- 
ized in advance even though the Sunday or holiday oecurs on the last day of the 
authorized definite period of leave of absence without pay and the employee reports 
for duty at the beginning of the duty day next following the expiration of such 
definite period. 

The rule “that an employee in a leave of absence without pay status 
would not be entitled to pay until there is a return to duty and service 
performed,” which the auditor invokes in the situation here presented, 
is for application only when an employee absents himself without ob- 
taining prior authorization. 16 Comp. Gen. 807. Accordingly, with 
respect to the cases covered by questions 1 to 3, inclusive, the teacher 
in each case should be charged only one day’s compensation for the 
leave without pay specifically granted for one day only. 


With respect to question 4, attention is invited to section 630, Title 31, 
District of Columbia Code, providing as follows: 


The following rules for division of time and computation of pay for services 
rendered are hereby established: Compensations of all teachers and librarians 
and clerks in the high and manual-training schools shall be divided into ten equal 
instalments, one of which shall be paid for each school month, and in making 
payments for a fractional part of a month one-thirtieth of one of such instalments 
shall be the daily rate of pay. For the purpose of computing such compensation 
and for computing time for services rendered during a fractional part of a month 
in connection with the compensation of all teachers and librarians and clerks in 
the high and manual-training schools, each and every month shall be held to con- 
sist of thirty days, without regard to the actual number of days in any calendar 
month, thus excluding the 31st day of any calendar month from the computation 
and treating February as if it actually had thirty days. Any person entering 
the service of the schools during a thirty-one day month and serving until the end 
thereof shall be entitled to pay for that month from the date of entry to the 30th 
day of said month, both days inclusive; and any person entering said service 
during the month of February and serving until the end thereof shall be entitled 
to one month’s pay, less as many thirtieths thereof as there were days elapsed 
prior to the date of entry: Provided, That for one day’s unauthorized absence on 
the 31st day of any calendar month one day’s pay shall be forfeited. 


The provisions just quoted are similar to those contained in section 
6 of the act of June 30, 1906, 34 Stat. 763, formerly applicable to Fed- 


eral employees generally. In construing said 1906 act, the Comptroller 
of the Treasury, in 20 Comp. Dec. 772, stated at pages 774 and 775: 
The act theoretically, and for its purposes, adds two days to the month of 


February three years out of four; one day the other year. The day eliminated 
from a 31-day month is the last, not the first or au intervening day. The days 
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theoretically added to the month of February must be regarded not as prefixing or 
intervening between other days, or as of some indefinite location, but as added 
thereto—a theoretical twenty-ninth and thirtieth day. 


* + s * = * 


If one begins his service with the twenty-eighth day of February, not a leap 
year, he must. receive for what is in fact one. day’s service, three-thirtieths of a 
monthly installment: This is not theoretical or a matter of construction, but is 
plainly the law; a, monthly installment less twenty-seven thirtieths for 27 prior 
days. The employee has the best.of.this. If we reverse the situation must we 
not balance the account? If the employee has served 27 days and retires from 
the ser'vice he should be paid twenty-seven thirtieths of a monthly installment, 
and the Government will retain the three-thirtieths for the one actual day he did 
not serve. 

This conclusion being true—and its correctness can hardly be questioned— 
it is apparent that the theoretical twenty-ninth and thirtieth days do not in any 
way attach themselves to or confer any benefit on services performed on any days 
previous to the twenty-eighth, but that they confer all their benefit on a service 
performed on that day. We can not convert them into actual days. There can 
be no actual service to correspond to them. They are theoretical and used as a 
basis of computation only, and as such, and by virtue of the express provision 
of the statute, they must attach themselves to and become practically a part of 
the twenty-eighth day. 


That rule has been followed uniformly in the decisions of this Office. 
4 Comp. Gen. 757; 5 id. 935; 107d.11. Accordingly, referring to ques- 
tion 4, an employee who is granted leave without pay February 28, 
1950, will be entitled to only twenty-seven thirtieths of the month’s 
compensation for February. 


(CB-93991] 


Traveling and Transportation Expenses—Return to U. S.— 
Successive Changes of Station 


An employee who, upon arrival from an overseas station pursuant to change of 
station orders providing for reimbursement of traveling expenses, traveled 
to a place other than his new official duty station for the purpose of taking 
leave, and whose official station was later changed to such place by orders not 
providing for travel, is entitled under Bxecutive Order No. 9805, as amended by 
Executive Order No. 10069, to be reimbursed the actual transportation expenses 
incurred not to exceed the expenses which would have been payable under the 
original orders had the employee completed the trave) to the new duty station. 


Reimbursement of the cost incurred by an employee incident to the transporta- 
tion of his dependent upon arrival in the United States from an overseas sta- 
tion to a point other than the employee’s new official duty station is authorized 
under Executive Order No. 9805, as amended by Executive Order No. 10069, pro- 
vided such cost does not exceed the cost of constructive travel to the employee's 
new duty station, and the fact that the place to which the dependent traveled 
was later designated as the employee's official duty station would not operate to 
defeat his right to be reimbursed for the dependent’s travel to that point. 


Acting Comptroller General Yates to Mildred F. Draper, Depart- 
ment of Agriculture, April 19, 1950: 


Reference is made to your letter of March 23, 1950, transmitting a 
voucher stated in favor of Caleb P. Daley for $68.70, representing 
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plane fares for himself and his wife from Miami, Florida, to Charles- 
ton, South Carolina, and requesting an advance decision as to pro- 
priety of allowance of the amount claimed. 

It is stated that, on August 15, 1949, letter of authorization was 
issued to Mr. Daley to cover his transfer from San Juan, Puerto Rico, 
te New Orleans, Louisiana; that he left San Juan, accompanied by his 
wife, by plane on August 30, arriving in Miami the same day; and that 
because of ill health he proceeded to his wife’s home in Charleston, 
South Carolina, for a period of recuperation prior to reporting for 
duty at New Orleans. Further, you advise that, while he was at 
Charleston on leave of absence, his official station was changed from 
New Orleans to Charleston in accordance with authorization dated 
February 15,1950, but that said letter of authorization did not provide 
for travel from Miami to Charleston—the cost of which is stated to 
have been less than would have been incurred had travel been per- 
formed from Miami to New Orleans. 

While copies of the authorizations issued to Mr. Daley have not 
been furnished, it is assumed that the original authorization provided 
for transportation of the employee and his wife from San Juan to 
New Orleans at Government expense, and the conclusions hereinafter 
stated are predicated upon that basis. 

Section 2 of Executive Order 9805 of November 25, 1946, as amended 
by Executive Order 10069, effective July 1, 1949, provides that travel 
expenses of civilian officers and employees transferred from one official 
station to another for permanent duty shall be allowed in accordance 
with the Travel Expense Act of 1949, Public Law 92, approved June 9, 
1949, 63 Stat. 166, and the Standardized Government Travel Regu- 
lations. Section 3 of Executive Order 9805, as amended, provides 
for allowance of expense of transportation of the employee’s immedi- 
ate family in accordance with the provisions of the Standardized 
Government Travel Regulations which relate to transportation where 
the travel originates at the employee’s last official station or at some 
previous place of residence, and where the point of destination is the 
new official station or some other point selected by him, or both— 
the cost to the Government not to exceed the cost of transportation 
by the most economical route between the last official station and the 
new official station. Section 10 of the above-mentioned travel regula- 
tions provides that where an employee travels by an indirect route 
for personal convenience reimbursement will be based only on such 
charges “as were actually incurred, not to exceed what would have 
been incurred by the most economical usually traveled route.” 

At the time of the employee’s travel from San Juan to Charleston 
he was proceeding pursuant to transfer orders requiring him to report 
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to New Orleans for permanent duty and, under the above-mentioned 
Executive orders and travel regulations, he was entitled to receive 
payment for the constructive cost of direct travel from San Juan 
to New Orleans, any excess cost by reason of deviation from the direct 
route to be borne from personal funds. The fact that his official 
station was changed from New Orleans to Charleston while he was on 
leave of absence at the latter point did not operate to defeat his right 
to reimbursement of the actual transportation expenses incurred, not 
exceeding the expenses of transportation which would have been 
payable under his original orders had he completed the travel to New 
Orleans at the termination of the period of leave. Accordingly, and 
since it is stated that the cost of travel by air from Miami to Charles- 
ton is less than the cost of travel by air from Miami to New Orleans, 
the claim for transportation of the employee appears to be for 
allowance. 

With respect to travel of the employee’s wife, you are advised that, 
under the specific terms of Executive Order 9805, as amended, supra, 
allowance of the cost of transportation of an employee’s immediate 
family to a point other than the employe’s new official station is pay- 
able provided the cost of transportation to such point—here Charles- 
ton—does not exceed the cost of constructive travel to the employee’s 
new official station—that is, New Orleans. The fact that in the instant 
case the employee’s headquarters was changed to Charleston subse- 
quent to the completion of his wife’s travel to that point is immaterial 
so far as her travel and the resulting reimbursement rights are 
concerned. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. 


[B-93570] 


Appropriations—Availability—Items Necessary in Enforce- 
ment of the Immigration Laws 


The purchase, installation, and maintenance of lights, warning devices, and 
observation towers along a boundary fence between the United States and Mex- 
ico being necessary in the enforcement of the immigration laws, the appropriation 
“Salaries and Expenses, Immigration and Naturalization Service, 1950” may be 
regarded as available for such purpose, there not being found any other appro- 
priation making more specific provision for such expenditures. 


Where an appropriation is made for a particular object, by implication it confers 

authority to incur expenses which are necessary or incident to the proper execu- 

tion of the object unless there is another appropriation which makes more specific 

— for such expenditures, or unless such expenditures are prohibited 
y law. 
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Acting Comptroller General Yates to the Attorney General, April 
21, 1950: 


Reference is made to letter of March 7, 1950, from the Assistant to 
the Attorney General, requesting decision as to whether the appropria- 
tion “Salaries and Expenses, Immigration and Naturalization Service, 
1950” is available for the purchase and installation of lights and auto- 
matic warning devices and the erection of observation towers adjacent 
to certain boundary fence between the United States and Mexico. 

In the said letter it is stated : 


“As an aid to demarking the international boundary and to the Immigration 
and Naturalization Service, the Bureau of Animal Industry of the Department of 
Agriculture and the Bureau of Customs in maintaining their controls at the border 
the United States section of the International Boundary and Water Commission 
erected during the calendar year 1949 some 5.6 miles of chain link fence at Calex- 
ico, California. This fence was constructed under authority of the Act of August 
19, 19385 (49 Stat. 660) providing in part as follows: “the Secretary of State, aet- 
ing through the American Commissioner, International Boundary Commission, 
United States and Mexico,is * * * authorized to conduct technical and other 
investigations relating to the * * * fencing * * * of the land and water 
boundary between the United States and Mexico * * * and to construct and 
maintain fences, monuments, and other demarcations between the boundary of 
the United States and Mexico * * *.” 

In its recommendation to the International Boundary and Water Commission 
the Immigration and Naturalization Service urged that fence lighting and auto- 
matic warning devices be provided so that patrol officers could prevent holes being 
cut in the fence at night by persons seeking illegally to enter the United States. 
In that connection the Department of State advised as follows; 


“The contract which has been let by the United States Section for the construc- 
tion of fence at Calexico does not include any provision for the lighting of this 
fence or for any warning device which might be suitable for attachment to the 
fence. While the United States Section, under the authority of the Act of August 
19, 1935, as amended, (22 U.S. C. Sec. 277a), is authorized to construct and main- 
tain fences, monuments and other demarcations of the international boundary 
line, the Department of State is of the view that the provision of lighting of the 
fence is beyond the jurisdiction of the United States Section.” 

It is stated further that the said fence was completed about October 
1, 1949, and has been cut or otherwise damaged eleven times since that 
date; that one primary purpose of the fence is to stop illegal entry of 
aliens and to require them to enter and depart at established ports of 
entry ; and, in substance, that lights, warning devices, and observation 
towers such as contemplated are necessary in the enforcement of the 
immigration laws. 

The said appropriation “Salaries and Expenses, Immigration and 
Naturalization Service, 1950” contained in the Department of Justice 
Appropriation Act, 1950 (page 14 of Public Law 179, 81st Congress, 
approved July 20, 1949), 63 Stat. 459, provides in pertinent part: 

For expenses, not otherwise provided for, necessary for the administration and 
enforcement of the laws relating to immigration, naturalization, and alien regis- 
tration; * * * care, detention, maintenance, transportation, and other ex- 


penses incident to the deportation, removal, and exclusion of aliens in the United 
States and to, through, or in foreign countries * * *, 
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The appropriation for the International Boundary and Water Com- 
mission, United States and Mexico, contained in the Department of 
State Appropriation Act, 1950 (page 5 of Public Law 179, above 
referred to), 63 Stat. 451, provides: 

For expenses necessary to enable the United States * * * to comply with 
the Act approved August 19, 1935, as amended (22 U. S. C. 277-277d), including 
operation and maintenance of the Rio Grande rectification, canalization, flood 
control, bank protection, boundary fence, and sanitation projects * * *. 

It is a settled rule that, where an appropriation is made for a par- 
ticular object, by implication it confers authority to incur expenses 
which are necessary or proper or incident to the proper execution of 
the object unless there is another appropriation which makes more 
specific provision for such expenditures, or unless they are prohibited 
by law. See 6 Comp. Gen. 621; 17 id. 636. 

In view of the foregoing, this Office will not be required to object to 
use of the appropriation “Salaries and Expenses, Immigration and 
Naturalization Service, 1950” for the purchase, installation, and main- 
tenance of lights, warning devices, and observation towers such as 
referred to in the letter of March 7, 1950, it having been administra- 
tively determined that such expenditures are necessary in the enforce- 
ment of the immigration laws, there not being found any other 
appropriation making more specific provision for such expenditures, 
and there appearing to be no other basis for holding the expenditures 
unauthorized under the rule above stated. 27 Comp. Gen. 516; id. 746. 


CB-86914] 


Leaves of Absence—National Guard Caretakers—Payment 
for Leave Not Taken Prior to Death 


The regulations promulgated by the Secretary of the Army under section 90 of 
the National Defense Act, as amended, fixing the compensation of caretakers 
of the National Guard do not provide any compensable rights for leave not taken 
prior to separation from the service, so that no greater right to payment for such 
leave legally accrues to the estate of a deceased caretaker and, therefore, payment 
may not be made to the administrator of the estate for leave not taken by the 
caretaker prior to his death. 


Assistant Comptroller General Yates to Lt. Col. E. E. Feind, Depart- 
ment of the Army, April 24, 1950: 


By fifth endorsement dated June 9, 1949, the Chief of Finance 
referred to this Office your letter of May 2, 1949, requesting an advance 
decision on the claim of William J. Porter, administrator of the estate 
of Alfred W. Porter, deceased, late sergeant, grade III, Service Bat- 
tery, 110th Field Artillery Battalion, Maryland National Guard, for 
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armory drill pay due the decedent at the date of his death, January 
80, 1949, supported by supplemental armory drill pay roll of the said 
organization for the period from January 1, 1949, to March 31, 1949. 
Standard Form No. 1055, submitted with your letter, constitutes the 
claim of the administrator for the proceeds of check No. 514,697, dated 
January 31, 1949, for $87.61, in favor of the decedent, drawn by Chas. 
B. Milliken, symbol No. 210,964, representing civilian pay as “Mechanic 
General, Unit Matériel Caretaker” for the period from January 16 
to 31, 1949, and also a claim for “Accrued annual leave as Unit Care- 
taker, 14 days & 6 hours.” 

By third endorsement dated May 24, 1949, the Chief of Finance 
referred to the Claims Division of this Office “for necessary action” 
the pay roll (Standard Form No. 1128—Pay Roll for Personal Serv- 
ices) and supporting papers covering the claim of the administrator 
for the decedent’s civilian pay earned during the period from January 
16 to 31, 1949, $87.61, and for lump-sum payment for unused accrued 
annual leave for a total of 14 days and 6 hours, or 118 hours, $85.97, 
total $173.58. It appears that the item of $87.61 is the same as the 
amount of check No. 514,697. In that connection, the records of this 
Office show that check No. 514,697 has been canceled and that appro- 
priate steps have been taken to restore the proceeds thereof to the credit 
of the appropriation from which drawn. 

An entry under “ZOSSEZS” on the original armory drill pay roll 
of the organization for the period involved (voucher No. 19446 of 
your April 1949 account) shows that the decedent attended four 
authorized drills during that period. However, he was not paid for 
such drills on the said pay roll. 

It appears from voucher No. 54913 of the January 1949 account 
of Lieutenant Colonel Chas. B. Milliken, F. D. (Standard Form No. 
1128—Pay Roll for Personal Services), that, during the period from 
January 16 to 31, 1949, the sum of $10.30, representing Federal tax 
on the salary of Alfred W. Porter, mechanic general, unit matériel 
caretaker, for 15 days at $195.82 per month, was withheld from the 
gross sum of $97.91 earned during that period, and that check No. 
514,697 was correctly drawn in the sum of $87.61 as the net amount 
due the decedent. 

Standard Form No. 1055, submitted with your letter, shows that the 
claimant, William J. Porter, the father of the decedent, was legally 
appointed as administrator of the decedent’s estate, which is supported 
by a certified copy of Letters of Administration evidencing his appoint- 
ment on February 5, 1949, by the Chief Justice of the Orphans’ Court 
of Baltimore County, State of Maryland. 
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Section 90 of the National Defense Act, as amended, 32 U. S. C. 42, 
provides, in pertinent part, as follows: 

Funds allotted by the Secretary of War for the support of the National Guard 
shall be available for * * * the compensation of competent help for the 
care of material, animals, armament, and equipment of organizations of all 
kinds, under such regulations as the Secretary of War may prescribe. 

Apparently, the claim for unused accrued annual leave is based 
upon the provisions of paragraph 12d (7), NGR 75-16, as changed by 
Changes No. 1, April 16, 1948, which provides: 

(7) Cash settlement of accrued leave is not authorized with the exception of 
claims for accrued leave due a deceased employee. 

In 27 Comp. Dec. 344, it was held that caretakers, etc., of the 
National Guard are not civil employees of the War Department within 
the meaning of the laws, rules, and regulations relating to hours of 
labor, leaves of absence, and holidays of employees in the executive 
departments, but that, under section 90 of the National Defense Act, 
as amended, 32 U. S. C. 42, the “detail and compensation” of such 
employees are to be “under such regulations as the Secretary of War 
[now Secretary of the Army] may prescribe,” and that, therefore, it is 
competent for the said Secretary, in fixing the rate of compensation 
to be paid them, to prescribe such reasonable regulations as he may 
deem proper relative to their pay for holidays, vacations, and sick 
leave. See, also, decision of July 5, 1929, A-27362. 

The provisions of paragraph 12, NGR 75-16, authorize caretakers 
to take annual leave of absence in the amounts therein prescribed and 
to be paid therefor, but no provision was included in the regulations 
for a cash settlement for leave not taken. Clearly, therefore, the 
statutory regulations fixing caretakers’ compensation contemplate the 
authorization of a leave of absence only from duty for purposes of 
rest and relaxation, a benefit “in kind” which necessarily lapses upon 
separation, by death or otherwise. Inasmuch as a separated employee 
has no compensable right for leave not taken, no greater right legally 
could accrue to the estate of such an employee. See, generally, section 
8, 26 C. J. S. 1008 ; also, 24 Comp. Gen. 282, and 26 id. 613. 

Accordingly, it must be concluded that there is no authority for 
payment to the decedent’s estate for unused accumulated annual 
leave—an item which did not accrue to the employee. 

Therefore, you are advised that payment may be made to William 
J. Porter, as administrator of the estate of Alfred W. Porter, deceased, 
of the amount due on the supplemental armory drill pay roll, and so 
much of the amount included in the pay roll as represents caretaker’s 
compensation earned prior to the time of decedent’s death, if other- 
wise correct. However, payment is not authorized to be made of the 
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amount shown on the said pay roll which represents lump-sum pay- 
ment for unused accrued annual leave. The said Pay Roll for Per- 
sonal Services and the supplemental armory drill pay roll are enclosed 
herewith. 

Any prior decisions which may have indicated a different view with 
respect to payment for leave not taken by National Guard employees 
prior to death will not be followed hereafter. 


([B-93176] 


Pay—Retired—Naval Reserve Officers With Battle Citations 
Retired Under the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 


A Naval Reserve officer, awarded the Navy Cross for specially commendable 
duty in actual combat, who was transferred to the retired list under Title III of 
the Army and Air Force Vitalization and Retirement Equalization Act of 1948, 
providing a retirement pay system for members of the reserve components of the 
armed services, would not come within the provisions of section 412 (a) of 
the Officer Personnel Act of 1947 so as to be entitled by virtue of having been 
specially commended for combat duty to three-fourths of the active-duty pay of 
the grade in which serving at the time of retirement. 

Assistant Comptroller General Yates to the Secretary of the Navy, 


April 26, 1950: 


Reference is made to your letter of February 16, 1950, relative to 
the retired pay status of Captain John B. Yarnall, United States 
Naval Reserve, retired. 

It appears that by letter dated February 16, 1949, from the Secre- 
tary of the Navy, Captain Yarnall was advised of his transfer to the 
United States Naval Reserve Retired List in the grade of commander, 
effective June 29, 1948, pursuant to the provisions of title III of the 
act of June 29, 1948, 62 Stat. 1087, as amended. It further appears 
that on November 11, 1920, Captain Yarnall was awarded the Navy 
Cross for performance of duty in actual combat during World War I 
and that on June 2, 1949, the Acting Secretary of the Navy approved 
a recommendation of the Board of Decorations and Medals that he be 
considered eligible for the benefits accruing by law to those officers 
who have been specially commended for performance of duty in actual 
combat. Accordingly, by letter dated October 10, 1949, from the 
Secretary of the Navy, canceling and superseding the above-men- 
tioned letter of February 16, 1949, Captain Yarnall was advised of his 
transfer to the retired list, effective June 29, 1948, with the rank of 
captain but with retired pay based upon the rank of commander pur- 
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suant to the provisions of section 412 (a) of the Officer Personnel Act 
of 1947, 61 Stat. 874, which reads, in pertinent part, as follows: 

All officers of the Navy, Marine Corps, and the Reserve components thereof, 

who have been specially commended for their performance of duty in actual com- 
bat by the head of the executive department under whose jurisdiction such duty 
was performed, when retired, except officers on a promotion list who may be 
retired for physical disability, shall, upon retirement, be placed upon the retired 
list with the rank of the next higher grade than that in which serving at the 
time of retirement and with three-fourths of the active-duty pay of the grade in 
which serving at the time of retirement and the grade in which serving at the 
time of retirement shall be construed to mean. the highest grade in which so 
serving whether by virtue of permanent or temporary appointment therein. * * * 
Provided further, That nothing in this subsection shall be construed to increase 
the retired pay of officers heretofore or. hereafter placed upon the honorary retired 
list for the Naval Reserve: * * 
(The words “and with three-fourths of the active-duty pay of the 
grade in which serving at the time of retirement” were deleted from the 
above-quoted statutory provisions by section 522 (a) of the Career 
Compensation Act of 1949, Public Law 351, approved October 12, 
1949, 63 Stat. 835.) 

On the above statement of facts you request decision as to whether 
Captain Yarnall is entitled to retired pay from June 29, 1948, to Sep- 
tember 30, 1949, based upon three-fourths of the active-duty pay of 
commander at the rate prescribed by the Pay Readjustment Act of 
1942, 56 Stat. 359, 367,as amended. If so, decision is further requested 
as to whether on and after October 1, 1949 (the effective date of the 
Career Compensation Act of 1949), he is entitled to continue to receive 
retired pay computed on that same basis in view of section 511 of the 
said Career Compensation Act, 63 Stat. 829, which reads, in pertinent 
part, as follows: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay, retirement pay * * * inthe amount - 
whichever is the greater, computed by one of the following methods: (a) The 
monthly retired pay * * * in the amount authorized for such members 
* * * by provisions of law in effect on the day immediately preceding the 
date ofenactmentofthisAct * * *. 

Subsection (a) of section 302, title ITI, of the act of June 29, 1948, 
62 Stat. 1087, supra, provides that members or former members of the 
reserve components of the Army, Air Force, Navy, Marine Corps, or 
Coast Guard who have completed an aggregate of twenty or more years 
of satisfactory Federal service, as defined in that section, shall, if cer- 
tain conditions be met, be granted “retired pay,” and, while section 
301 (b) thereof, 62 Stat. 1087, among other things, makes provision 
for placing the names of certain of such persons thus granted retired 
pay on retired lists authorized to be established pursuant thereto, 
basically the statute provides a right to “retired pay” in the nature of 
a pension, rather than a right to retirement in the usual sense or 
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within the meaning of that term as used in the laws providing gener- 
ally for the retirement of members of the naval forces. See decision 
of November 9, 1949, 29 Comp. Gen. 220 (B-89557). The said 1948 
act is a special law providing for retirement pay for a particular class 
of members or former members of the armed services whose status is 
such that they would not otherwise be entitled to any military or naval 
retirement benefits and, in addition to prescribing, in detail, the re- 
quirements which must be met in order to qualify for such retirement 
pay, it specifically prescribes the method of computing it (section 
303, 62 Stat. 1088) based on points earned for membership in a reserve 
component, for periods of active Federal service, and for drills or 
periods of equivalent instruction. Thus, there is set up for these par- 
ticular members (and former members) of the reserve components 
of the armed services a retirement pay system entirely separate and 
distinct from that provided for members of the armed services gen- 
erally, and, unless and until otherwise expressly provided by statute, 
the laws governing the retirement pay systems of the two groups must 
be considered to be mutually exclusive, so that section 412 (a) of the 
Officer Personnel Act of 1947, being a law relating to the latter group, 
would not affect the retirement pay of the group whose right to retire- 
ment pay is governed by the provisions of title III of the 1948 act. 
That such was the intent of the Congress, that is, that the provi- 
sions of section 412(a) of the 1947 act were not intended to apply to 
those persons granted retirement benefits by the 1948 act, is well sup- 
ported by the fact that the said section 412(a) expressly provides that 
nothing contained therein shall be construed to increase the retired 
pay of officers theretofore or thereafter placed upon the honorary 
retired list of the Naval Reserve, which officers are expressly brought 
- within the provisions of title III of the act of June 29, 1948, by the act 
of April 14, 1949, Public Law 41, 63 Stat. 47. Hence, were a conclusion 
to be reached opposite to that reached above, an anomalous situation 
would exist in that officers of the Naval Reserve granted retirement 
pay under title III of the 1948 act who were specially commended for 
their performance of duty in actual combat would be entitled to retire- 
ment pay at the rate of three-fourths of the active-duty pay of the 
grade in which serving at the time of “retirement” unless they pre- 
viously had been placed on the honorary retired list of the Naval 
Reserve, in which event they would not be entitled to such benefit. I 
think it safely may be concluded that the Congress would not so pro- 
vide in the law and, @ fortiori, this Office would not be warranted in 
creating or sanctioning such a situation through the medium of statu- 
tory construction unless no other reasonable course were open. More- 
over, the terms of section 412(a) of the 1947 act make it clear that such 
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section has exclusive reference to officers serving as such at the time of 
retirement, whereas retirement pay under title III of the 1948 act, 
supra, is authorized for persons who have reached the age of 60 years 
and who have completed 20 years of satisfactory Federal service even 
though they may not be officers at the time they reach such age and 
become eligible, in all respects, to receive retirement pay. In that 
connection, see 28 Comp. Gen, 510. 

For the reasons indicated your first question is answered in the nega- 
tive, making a reply to your second question unnecessary. 


[B-93770] 


Leaves of Absence—Jury Service—lInclusion of Night Dif- 
ferential in Compensation Payable 

In view of section 1 of the act of June 29, 1940, making it mandatory that the 
compensation of an employee not be diminished by reason of jury service, and of 
the fact that employees serving as jurors are under the jurisdiction of the court 
and not in a leave status within the purview of section 301 of the Federal Em- 
ployees Pay Act of 1945, an employee otherwise entitled to night pay differential 
may continue to receive such pay for periods excused from duty while serving as 
a juror in the United States District Court for the District of Columbia, even 
though said section 301 providing for night differential for classified employees 
specifically excludes “periods when he is in a leave status.” 

Comptroller General Warren to the Administrator, General Serv- 
ices Administration, April 26, 1950: 


Reference is made to your letter of March 14, 1950, requesting deci- 
sion whether night differential is payable to Mrs. Lauraner D. Ivey, an 
employee of your Administration, who served as a juror in the United 
States District Court for the District of Columbia and did not perform 
her official duties while so serving. It is stated that she is employed 
as a laborer, CPC-2, and that her regular assignment involves work 
between the hours of 6 p. m. and 6 a. m., for which she normally re- 
ceives a night pay differential in accordance with the Federal Em- 
ployees Pay Act of 1945, 5 U.S. C., section 921; and that she has been 
paid her basic compensation but not the night differential for the 
involved period. Further, it informally has been ascertained that the 
employee here involved works a full tour of duty extending from 5 
p. m. to 1:30 a. m. In that connection, see 20 Comp. Gen. 181; 
26 id. 413. 

Section 1 of the act of June 29, 1940, 54 Stat. 689, 5 U. S. C. 30n, 
provides: 


The compensation of any employee of the United States or of the District of 
Columbia who may be called upon for jury service in any State court or court 
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of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 30p of this title, nor 
shall such period of service be deducted from the time allowed for any leave of 
absence authorized by law. 


Section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, which provides for night differential to be paid classified em- 
ployees specifically excludes “periods when he is in a leave status.” 
While the permissible absence of an employee while serving as a juror 
is referred to in the leave instructions issued by the Civil Service 
Commission as “court leave” it is not to be considered as leave within 
the purview of said section 301 as the employee is under the jurisdic- 
tion of the court during such periods of jury duty. Consequently, as 
section 1 of the act of June 29, 1940, swpra, makes it mandatory that 
the compensation of any employee shall not be diminished by reason 
of jury service, it follows that the employee in question is entitled to 
night differential for the periods otherwise properly excused from 
the performance of duty while serving as a juror. See 23 Comp. 
Gen. 904. 


(B-93451] 


Appropriations — Availability — Establishment of Field 
Office in the Philippines by War Claims Commission 


Inasmuch as funds of the War Claims Commission are available for travel, no 
objection is perceived to using such funds to pay the traveling expenses of 
members of the Commission sent to the Philippines to process claims filed by 
certain members of the Philippine military personnel who have been found 
by the Commission to come within the term “prisoner of war” as defined in 
section 6 of the War Claims Act of 1948; also, in the absence of any law pro- 
hibiting such action, local Filipinos may be employed by the Commission in 
accordance with the provisions of the civil-service laws and the Classification 
Act of 1923, as amended, as required by section 2 (b) of the 1948 act. 


Since the Congress has been apprised of the intention of the War Claims Com- 
mission to open an office in the Philippines, and the consideration and payment 
of claims filed under the War Claims Act of 1948 by certain members of the 
Philippine military personnel constitute a necessary part of the Commission’s 
authorized program, the funds appropriated to the Commission for the fiscal 
year 1951 may be used for the establishment and maintenance of a field office 
in the Republic of the Philippines in the absence of some specific indication by 
the Congress to the contrary. 


Inasmuch as the War Claims Commission specifically is authorized by section 
2 (b) of the War Claims Act of 1948 to use the facilities and services of other 
Government departments and agencies in carrying out its functions, and the 
funds provided in the Third Deficiency Appropriation Act of 1949 are made 
available for reimbursement to the departments and agencies furnishing such 
facilities or services, the Commission may reimburse other agencies for facilities 
and services furnished it in the Republic of the Philippines. 
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Comptroller General Warren to the Chairman, War Claims Com- 
mission, April 27, 1950: 


Reference is made to your letter of March 3, 1950, stating that the 
orderly planning of the Commission’s activities with respect to send- 
ing personnel to the Philippine Islands and/or the establishing of a 
field office there during the fiscal year 1951 requires a decision on the 
following questions: 

(1) May the Commission without express statutory authority expend appro- 
priated funds for the purpose of sending members of its staff to the Republic 
of the Philippines and paying such local Filipino employees as may be required 
by the Commission? 

(2) May the Commission without express statutory authority expend appro- 


priated funds for the purpose of establishing and maintaining a field office in 
the Republic of the Philippines? 


(3) May the Commission without express statutory authority reimburse other 
agencies of the United States Government for facilities and services furnished 
the Commission in the Republic of the Philippines? (Under the provisions of 
section 2 (b) of the mentioned Act, which provides in part that “the Commission 
may, with the consent of the head of any other department or agency of the 
Government, utilize the facilities and services of such department or agency in 
carrying out the functions of the Commission.” ) 

It is explained that the War Claims Commission was created by the 
War Claims Act of 1948, approved July 3, 1948, 62 Stat. 1240, and 
section 6 thereof, 62 Stat. 1244, provides for the payment of compensa- 
tion under certain specified conditions to prisoners of war as that term 
is defined therein. The Commission is charged with the duty of re- 
ceiving, adjudicating, and providing for the payment of claims filed 
pursuant to such section and it is stated that the Commission found 
that certain members of the Philippine military personnel come within 
the definition of the term “prisoner of war” and that such finding has 
been embodied in its regulation 507.4 published in vol. 14 Federal 
Register 7844, December 30, 1949. 

You further state that the Commission has been advised through the 
Department of State that the Philippine Government is of the opinion 
that approximately 130,000 claimants may be eligible to file such claims 
and that it would be the purpose of the Commission either through a 
field office or through a staff to acquaint the residents of the Republic 
of the Philippines with the eligibility requirements for compensation 
under said section 6. Also, it is explained that representatives of the 
Commission in Manila would be responsible for the distribution of 
official claims forms, assistance to claimants in filling out these forms, 
the screening, rejection, and, in appropriate cases, acceptance of claims 
from those who may be eligible to file claims, and for discouraging 
the filing of claims by persons clearly not entitled to an award. 

Section 2 (b) of the War Claims Act of 1948, 62 Stat. 1241, provides 
as follows: 
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(b) The Commission may, in accordance with the provisions of the civil-service 
laws and the Classification Act of 1923, as amended, appoint and fix the com- 
pensation of such officers, attorneys, and employees, and may make such expend- 
itures, as may be necessary to carry out its functions. Officers and employees 
of any other department or agency of the Government may, with the consent of 
the head of such department or agency, be assigned to assist the Commission 
in carrying out its functions. The Commission may, with the consent of the head 
of any other department or agency of the Government, utilize the facilities and 
services of such department or agency in carrying out the functions of the 
Commission. 


and section 13 (e) of the said act, 62 Stat. 1247, authorizes the appro- 
priation “out of any money in the war claims fund, such sums as may 
be necessary to enable the Commission to carry out its functions under 
this Act.” 

Pursuant to such authorization, the Third Deficiency Appropriation 
Act, 1949, approved October 10, 1949, 63 Stat. 744, provides: 

For expenses necessary during the fiscal year 1950 for the War Claims Com- 
mission, including personal services in the District of Columbia ; travel; printing 
and binding; services as authorized by section 15 of the Act of August 2, 1946 
(5 U. S. C. 55a) : and advances or reimbursements to other Government agencies 
for use of their facilities and services in carrying out the functions of the Com- 
mission; $300,000 to be derived from the war claims fund created by section 
13 (a) of the War Claims Act of 1948. 

An examination of the Budget, 1951, indicates that similar language 
will be contained in the appropriation for the Commission for such 
fiscal year. 

Inasmuch as funds for your Commission presently are available 
for travel, no objection is perceived to the expenditure of appro- 
priated funds for the purpose of sending members of its staff to the 
Republic of the Philippines to carry out the functions referred to 
in your letter. With respect to your further question concerning 
the payment of compensation to local Filipino employees, you are 
advised that since there is no applicable provision of law prohibiting 
such action, the hiring of local Filipino employees is not legally 
objectionable provided they are employed in accordance with the 
provisions of the civil-service laws and the Classification Act of 1923, 
as amended, as required by section 2 (b) of the War Claims Act of 
1948, supra. 

Apparently your question with respect to the establishment of a 
field office in the Republic of the Philippines arises by reason of the 
terms of section 108 of the Independent Offices Appropriation Act, 
1950, 63 Stat. 656, prohibiting the use of funds appropriated therein 
to establish new offices outside the District of Columbia, except as 
to programs which have been approved by the Congress and appro- 
priations made therefor, and the probability that a similar prohibi- 
tion will be contained in the 1951 act. 
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Aside from the fact that the consideration and payment of claims 
filed by certain members of the Philippine military personnel would 
appear to constitute a necessary part of the program which your 
Commission has been authorized to administer, an examination of 
the Hearings on the Independent Offices Appropriations for 1951 
before the Subcommittee of the Committee on Appropriations, House 
of Representatives (P. 288), indicates that the Subcommittee was 
fully apprised of your Commission’s intention to open an office in 
the Philippines in order to process claims originating there. There- 
fore, unless there is some specific indication by the Congress that the 
funds appropriated to your Commission for the fiscal year 1951 
should not be available for the establishment and maintenance of a 
field office, the use of the funds for that purpose would not appear 
to be objectionable. 

Your first two questions are answered accordingly. 

With respect to your third question, inasmuch as the Commission 
specifically is authorized by section 2 (b) of the War Claims Act of 
1948 to use the facilities and services of other Government depart- 
ments and agencies in carrying out its functions, and since the funds 
provided in the Third Deficiency Appropriation Act, 1949, are made 
available for reimbursement to the departments or agencies furnish- 
ing such facilities or services, the said question is answered in the 
affirmative. 


CB-94104] 


Traveling Expenses—Army Maneuvers; Travel Regulations 
Issuance Under Career Compensation Act of 1949 


Under section 12 of the Pay Readjustment Act of 1942—currently in effect pend- 
ing issuance of travel regulations under the Career Compensation Act of 1949— 
the Secretary of the Army has defined the term “travel status” as including 
temporary duty in connection with maneuvers, so that individuals ordered to 
one or more of the headquarters of the maneuver operations for temporary 
duty may be reimbursed for traveling expenses, including per diem in lieu of 
subsistence when properly prescribed, provided they are not in a travel with 
troops status. 


The travel regulations to be issued by the respective Secretaries concerned pur- 
suant to section 303 of the Career Compensation Act of 1949, providing generally 
for payment of travel and transportation allowances, may authorize the pay- 
ment of travel and transportation expenses, including per diem in lieu of 
subsistence when properly prescribed, to individuals ordered to temporary duty 
in connection with maneuvers. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 27, 1950: 


Reference is made to your letter of March 28, 1950, relative to joint 
peacetime field exercises or maneuvers held by the armed forces 


899191™—50——28 
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wherein you request decision on certain questions involving the pay- 
ment of travel expenses, including a per diem allowance in lieu of 
subsistence, to certain personnel on temporary duty in connection with 
such exercises or maneuvers who are not on duty with troops and who 
are not subsisted or quartered but are required to expend their per- 
sonal funds for food and lodging. 

You state that the personnel in question fall into two classes as 
follows: 

(a) Individuals ordered from their permanent duty stations for 
temporary duty at one or more of the headquarters of the maneuver 
operations, as distinguished from duty with participating troops in 
said maneuvers, where their duties involve advance staff planning and 
instructions in maneuver techniques, winding up, and evaluating the 
maneuver. 

(b) Individuals who, when on temporary duty at such headquarters, 
are ordered away from their posts of duty to travel to and between 
the various command headquarters or places within or without the 
maneuver area for temporary duty connected with the maneuvers. 

You request decision, first, as to whether the personnel described in 
(a) above may, in view of paragraph 2d (2) (d), Army Regulations 
35-4820, be reimbursed for traveling expenses, including a per diem 
allowance in lieu of subsistence when properly prescribed, and, if not, 
whether such personnel may be reimbursed those expenses, including 
the per diem allowance, otherwise properly payable, when they are 
engaged on temporary duty as described in (b) above. 

The last paragraph of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, 366, currently in effect pending the issuance of 
travel regulations under the Career Compensation Act of 1949—see 
decision of December 23, 1949, B-91297, answer to the second ques- 
tion—provides that the head of the department concerned may deter- 
mine what shall constitute a travel status and travel without troops 
within the meaning of the laws governing the payment of mileage or 
other travel expenses. Pursuant to such authority the Secretary of 
the Army has defined the term “travel status” as including, inter alia 
(paragraph 2d (2) (d), Army Regulations 35-4820, supra)— 

Necessary temporary duty away from permanent station without regard to 
whether travel is within duty district as distinguished from official post of duty, 
or whether some duty en route may be involved, such as reconnaissance, military 


survey, convoy, or duty pertaining to aerial or other maneuvers. [Italics sup- 
plied.] 


In decision of June 6, 1944, B-39800, to the Secretary of the Navy, 
it was pointed out that the established rule had been that officers en- 
gaged in maneuvers were not to be regarded as in a travel status or as 
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continuing in a travel status while so engaged, even though only tem- 
porarily away from their designated posts of duty under travel orders. 
However, it was there recognized that the Secretary of the Navy could, 
under the authority granted him by section 12 of the Pay Readjust- 
ment Act of 1942, supra, define travel status to include officers while 
on temporary duty in connection with maneuvers and thus make it 
possible to authorize the payment to them of a per diem allowance in 
lieu of subsistence as for officers traveling away from their designated 
posts of duty provided, of course, that they were not traveling with 
troops within the meaning of that term as defined by him. As an 
example of a definition of the term “travel status” which did accom- 
plish that purpose the attention of the Secretary of the Navy was in- 
vited to the definition of that term as contained in paragraph 3 of 
Army Regulations 35-4820, dated September 19, 1942. The Secretary 
of the Navy subsequently defined the term “travel status” so as to 
include personnel engaged in maneuvers (see paragraph 3050-2-6, of 
the current Navy Travel Instructions) and, insofar as here pertinent, 
the Secretary of the Army has not materially changed his definition of 
such term. Accordingly, your question with respect to the personnel 
described in class (a) above is answered in the affirmative, provided, 
of course, they are not in a travel with troops status. Such conclu- 
sion leaves an answer to the remainder of that question unnecessary. 

Your second question is whether under the provisions of section 303 
of the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, the joint regulations issued pursuant thereto may 
authorize the payment of travel and transportation expenses, includ- 
ing a per diem allowance in lieu of subsistence, under circumstances 
similar to those discussed above. 

The said section 303 of the Career Compensation Act of 1949, 63 
Stat. 813, 815, which provides generally for the payment of travel and 
transportation allowances, including a per diem allowance in lieu of 
subsistence, reads, in pertinent part, as follows: 

(a) * * * The respective Secretaries concerned may prescribe (1) the 


conditions under which travel and transportation allowances shall be author- 
a 


(g) The Secretaries concerned shall determine what shall constitute a travel 
status. 


The authority thus granted by the said Career Compensation Act 
of 1949 is at least as broad as that previously granted by the Pay Re- 
adjustment Act of 1942, supra, and, accordingly, your second question 
also is answered in the affirmative. 
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([B-94555] 


Transportation of Dependents and Household Effects of 
Deceased Employees Recruited in Alaska 

The cost of transporting the dependents and household effects of a deceased 
employee from Alaska where the employee died to his former home or to such 
other point in the United States as may be designated by the administrative 
agency may be paid by the Government under the act of July 8, 1940, and Execu- 
tive Order No. 8557 issued pursuant thereto, even though the deceased employee 
was recruited for duty while residing in Alaska. 

Comptroller General Warren to the Attorney General, April 27, 
1950: 


Reference is made to your Department’s letter of April 14, 1950, 
with enclosure, requesting a decision whether the dependent wife and 
children and the household goods and effects of the late Stephen A. 
Mikulas, former deputy United States marshal, an employee recruited 
in Alaska, properly may be transported to the United States from 
Alaska at Government expense under the provisions of the act of 
July 8, 1940, 54 Stat. 743, 744. 

The record shows that Mr. Mikulas, a native of Ohio, went to 
Alaska and served as a private and municipal police officer for several 
years. Thereafter he was employed in the Federal service in Alaska 
and, at the time of his death, was serving as field deputy marshal, a 
Federal position, at Fairbanks, Alaska. The basic question in your 
submission is whether the provisions of the act of July 8, 1940, supra, 
apply to Federal employees recruited for duty while residing outside 
of the continental limits of the United States. 

One of the apparent purposes of the said act of July 8, 1940, and 
of Executive Order 8557, September 30, 1940, issued pursuant thereto, 
was to provide for the return to the United States of the remains, 
dependents, and household goods and effects of residents of the United 
States who went abroad or, at least, remained abroad because of the 
need of the Government for their services in territorial or foreign 
locations. There is nothing in the statute or the Executive order in 
this regard to indicate that such benefits are limited to Federal em- 
ployees recruited in the United States. 

Accordingly, payment of the cost of transporting the decedent’s 
dependents and household goods to his former home in Ohio, or to such 
other point in the United States as may be designated by you, under 
the act of July 8, 1940, supra, is authorized. 
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[B-91763] 


Quarters—Basic Allowance—Dependent Adopted Minor 
Child 

There is no requirement that an officer with dependents of the classes named 
in section 102 (g) of the Career Compensation Act of 1949 (lawful wife, un- 
married legitimate children under 21 years of age) must claim the increased 
allowances on account of his dependent of the class named first therein (wife), 
and, therefore, payment of a basic allowance for quarters to a naval officer 
whose adopted minor child is in fact dependent upon him may be made under 
section 302 of the act, even though the officer’s marriage may not have been 
finally dissolved. 

Assistant Comptroller General Yates to the Secretary of the Navy, 


April 28, 1950: 


There has been considered your letter of January 5, 1950, with 
which you transmitted a letter dated November 25, 1949, from the 
Officer-in-Charge, Officers’ Accounts Division, Bureau of Supplies 
and Accounts, Department of the Navy, Washington 25, D. C., with 
enclosures, requesting a decision relative to the right of Lieutenant 
Commander Charles F. Vance, 76538, USN, to a basic allowance for 
quarters as for an officer with a dependent (adopted minor child) 
from November 4, 1949, under the circumstances set forth in the 
enclosures. 

Among the enclosures submitted with your letter are photostatic 
copies of an “ORDER FOR ADOPTION” dated April 28, 1936, 
entered in the Superior Court of the State of California, in and for 
the County of Los Angeles, in the matter of the adoption of Gaylord 
Lee Jones by Charles F. Vance and Melva M. Vance, and a “JUDG- 
MENT FOR ABSOLUTE DIVORCE” dated November 4, 1949, 
entered in the United States District Court for the District of Colum- 
bia, in the case of Charles Fordyce Vance, Plaintiff v. Melva Mae 
Vance, Defendant, granting the plaintiff an absolute divorce from 
the defendant, awarding the custody of Gaylord Lee Vance to the 
plaintiff, and providing that the judgment “shall not be effective 
to dissolve the marriage until the expiration of the time allowed for 
taking an appeal or until the final disposition of any appeal taken, 
or in any event until the expiration of six months from the date 
hereof.” 

Also accompanying your letter are a certificate and affidavit exe- 
cuted by the officer in which it is stated, among other things, that the 
child will be 19 years of age at its next birthday; that the child is 
attending a public high school at Los Angeles, California; that the 
child resides with a private family not related to him and pays for 
his room and board out of funds provided by the officer; and that the 
officer necessarily contributes from his own personal funds the sum of 
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$100 each month, directly to the child, for his care, maintenance, 
support, and education. 

Section 302 of the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, 63 Stat. 812, authorizes payment of 
a basic allowance for quarters on account of dependents under the 
circumstances and conditions therein set forth, and section 102 (g) 
of the said act, 63 Stat. 804, defines the term “dependent,” insofar as 
herein material, as follows: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under twenty-one years of age, of any 
member of the uniformed services, * * * Provided, That the term “chil- 
dren” shall be held to include stepchildren and adopted children when such 
stepchildren or adopted children are in fact dependent upon such 
member: * * * 

While it does not appear that the officer’s marriage was finally dis- 
solved on November 4, 1949, the date of the aforesaid judgment for 
absolute divorce, and while he may have continued to have a “lawful 
wife” within the meaning of the statute until the expiration of the 
time specified in the said judgment, it has been held in cases involving 
a prior similar statute authorizing payment of increased allowances 
on account of dependents that there is no requirement that an officer 
with dependents of the several classes named in such statute must 
claim the allowances on account of his dependent of the class named 
first therein. Hence, no reason is perceived why, if the adopted minor 
child here involved is in fact dependent upon the officer, payment of 
a basic allowance for quarters should not be made to him as for an 
officer with a dependent (adopted minor child). See, generally, 23 
Comp. Gen. 404. 

It appears from the evidence submitted that the officer has an 
adopted minor child, and that the said child is in fact dependent 
upon the officer. Accordingly, payment of a basic allowance for 
quarters to Commander Vance as for an officer with a dependent 
(adopted minor child) will be passed to credit, provided the allow- 
ance is otherwise properly payable, for November 4, 1949, and so long 
thereafter as there is no material change in the dependency status 
of the said child. 

The officer’s certificate on Nav. S. and A. Form 531, showing the 
child’s name and other information is returned herewith, a copy 
thereof having been made for the purposes of this Office. The other 
papers submitted with your letter are being retained in this Office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payments hereunder is first claimed. 

In any future requests for an advance decision in cases of this 
nature, the Nav. S. and A, Form 531 should be executed and submitted 
to this Office in duplicate. 
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[B-92313] 


Pay—Retired—Coast Guard Personnel 


Section 1422, Revised Statutes, made applicable to the Coast Guard by section 
367 of the act of August 4, 1949, not being inconsistent with the Career Compensa- 
tion Act of 1949, nor expressly repealed thereby, remains in effect, so that enlisted 
men of the Coast Guard detained beyond their terms of enlistment when consid- 
ered essential to the public interest may be paid an additional one-fourth of their 
former pay for the period of detention. 


Section 357 (c) of the act of August 4, 1949, not having been repealed either 
expressly or by implication by the Career Compensation Act of 1949, is still in 
effect, so that the 10 per cent increase in active-duty pay, etc., authorized by 
section 357 (c) for extraordinary heroism and/or attainment of average conduct 
marks not less than the statutory maximum requirements, may be paid to enlisted 
men on the retired list of the Coast Guard. 


A retired member of the Coast Guard who satisfactorily held a higher rank, 
grade, or rating in another branch of the uniformed services is not entitled under 
section 511 of the Career Compensation Act of 1949, while on the retired list of 
the Coast Guard, to retired pay computed on the active-duty pay of such higher 
rank, grade, or rating. 


Assistant Comptroller General Yates to the Secretary of the 
Treasury, May 3, 1950: 


Reference is made to your letter of January 18, 1950, wherein you 
request decision on certain questions arising under the Career Com- 
pensation Act of 1949, Public Law 351, approved October 12, 1949. 

Your first question is whether certain provisions of section 1422, 


Revised Statutes, 34 U.S. C. 201, made applicable to the Coast Guard 
by section 367 of the act of August 4, 1949, Public Law 207, 14 U.S. C. 
367, effective November 1, 1949, remain in effect in view of the enact- 
taent of the Career Compensation Act of 1949, supra. 

The said section 367 of the act of August 4, 1949, 63 Stat. 523, pro- 
vides, in pertinent part, as follows: 

(a) Under regulations prescribed by the Secretary an enlisted man may be 
detained in the Coast Guard beyond the term of his enlistment: 


“(1) Until the first arrival of the vessel on which he is serving at its per- 


manent station, or at a port in a State of the United States or in the District of 
eaerveens gif Soe Lis 


* + * aa * * 
Enlisted men detained under the provisions of (1) of this subsection 
shall be entitled to the pay and allowances provided for enlisted personnel of 
the Navy detained under similar circumstances, * 

(Similar provisions previously were contained in section 1 of the act 
of May 26, 1906, as amended, 14 U.S. C. 35 (d), 1946 Edition.) 
Section 1422, Revised Statutes, supra, provides, inter alia, that en- 
listed men of the Navy detained beyond their terms of enlistment when 
“essential to the public interest” under the conditions of the statute 
shall receive for the time during which they are so detained an addi- 
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tion of one-fourth their former pay. See, generally, 21 Comp. Gen. 
425. 

As noted in your letter, the said section 1422, Revised Statutes, 
was not expressly repealed by the Career Compensation Act of 1949 
und your doubt in the matter presumably arises because of the pro- 
visions of section 531 (a) of such act, 63 Stat. 838, which reads, in 
pertinent part, as follows: 

All Acts or parts of Acts inconsistent with the provisions of this Act are 
hereby repealed on the date such provisions of this Act become effective. * * 

Nothing has been found in the said Career Compensation Act of 
1949 which in any way would appear to be inconsistent with the pro- 
visions of section 1422, Revised Statutes, referred to above, and since, 
av noted, they were not expressly repealed, your first question is an- 
swered in the affirmative. 

Your second question is whether section 357 (c) of the act of August 
4, 1949, supra, 63 Stat. 521, 14 U.S. C. 357 (c), remains in effect. 

The statutory provision in question reads as follows: 

Any enlisted man retired by reason of twenty years service, whether volun- 
tarily or involuntarily, who has been cited for extraordinary heroism in line 
of duty, as determined by the Secretary, whose determination shall be final 
and conclusive, or any enlisted man so retired whose average marks in conduct 
during his service in the Coast Guard were not less than 974% per cent of the 
maximum, or any enlisted man so retired who shall have been both so cited 
and shall have received such average marks, shall be entitled to have his retired 
pay increased by an amount equal to 10 per cent of the active-duty pay and 
permanent additions thereto of the grade or rating with which retired. 
{Similar provisions previously were contained in section 5 of the act 
of May 24, 1939, 53 Stat. 756, 14 U. S. C. 185d, 1946 Edition.) 

The above-quoted statutory provisions likewise were not expressly 
repealed by the Career Compensation Act of 1949 and nothing has 
been found in the latter act which is inconsistent with such statutory 
provisions. Accordingly, your second question also is answered in 
the affirmative. Of course, the said Career Compensation Act of 
1949 makes no provisions for the payment of permanent additions, 
i. e., the so-called longevity pay, such as were contained in previous 
pay acts and, hence, the 10 per cent increase now is to be computed on 
the basic pay provided for in the 1949 act based on cumulative years 
of service. Cf. decision of April 13, 1950, B-90755, 29 Comp. Gen. 
404, to the Secretary of the Navy, answer to question (a). 

Your third question relates to certain provisions of section 511 of 
the Career Compensation Act of 1949, 63 Stat. 829, authorizing cer- 
tain retired persons to receive retired pay— 

* * * equal to 2% per centum of the monthty basic pay of the highest fed- 
erally recognized rank, grade, or rating, whether under a permanent or tem- 


porary appointment, satisfactorily held, by such member or former member, as 
determined by the Secretary concerned, and which such member, former mem- 
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ber, or person would be entitled to receive if serving on active duty in such 
rank, grade, or rating, multiplied by the number of years of active service 
creditable to him * * *. 

You request decision as to whether a retired member of the Coast 
Guard entitled to the benefits of the above-quoted statutory provi- 
sions who held a higher (federally recognized) rank, grade, or rating 
while serving in one of the other branches of the uniformed services 
is entitled, while on the retired list of the Coast Guard, to retired pay 
computed on the active-duty pay of such higher rank, grade, or 
rating, provided, of course, that such service in the higher rank, 
grade, or rating would be certified by the Secretary concerned as 
having been satisfactorily held. 

The provisions of section 511 of the Career Compensation Act of 
1949 referred to above stem from somewhat similar provisions con- 
tained in section 10 of the act of July 24, 1941, as amended by section 
8(a) of the act of February 21, 1946, 60 Stat. 28, relating primarily 
to the Navy, and section 203 of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, 62 Stat. 1085, relating to 
the Army and Air Force. 

The benefits of section 10 of the 1941 act, as amended, were expressly 
restricted to personnel of the Regular Navy and Marine Corps and 
their respective reserve components, appointed or advanced therein 
under authority of that act, and by assimilation (section 11(b) of the 
act, 55 Stat. 605, as amended) were made applicable to personnel of 
the Coast Guard who were so appointed or advanced in that service. 
While the language of the comparable provision for the Army in 
section 203 of the said 1948 act is not specific in that respect, it appears 
evident that the benefits therein provided were to be restricted to per- 
sonnel who held higher grade or rank under the laws providing for 
temporary appointments and promotions in the Army of the United 
States (or the Air Force of the United States). See, in that con- 
nection, the statement made in explanation of such provisions at the 
hearings before a subcommittee of the House Committee on Armed 
Services on the bill, H. R. 2744, which became the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, as fol- 
lows (page 3356 of the report of the hearings) : 

Colonel Latoszewski. The period September 9, 1940, to June 30, 1946, is pre- 
scribed as the period during which a higher temporary grade must have been 
held in order for an officer to qualify for retirement in such grade. The initial 
date is the date of the act authorizing temporary appointments and promotions 
in the Army of the United States, while the final date coincides with the final 
date set up for similar purposes in Public Law 305, Seventy-ninth Congress. 
[Italics supplied.] 

There is nothing in the language of section 511 of the Career Com- 
pensation Act of 1949, nor in its legislative history, which would indi- 
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cate any intent to disturb the policy previously adopted by the Con- 
gress in that respect. Therefore, your third question is answered in 
the negative. 


[B-93358] 


Storage Charges—Privately Owned Automobile—Period of 
Suspension of Mileage Status 

An employee who, while at his temporary duty station in a mileage status, was 
ordered to other points for additional temporary duty is to be considered as 
having had his mileage status prescribed by orders authorizing travel by privately 
owned automobile suspended, so that storage charges incurred for such period 
may be viewed as an extraordinary travel expense for which reimbursement is 
authorized. 

Comptroller General Warren to Vera D. Huntsman, Department 


of Labor, May 3, 1950: 


Reference is made to your letter of February 27, 1950, requesting 
to be advised whether you may certify for payment a reclaim voucher 
in favor of Maurice E. Moore, covering an expenditure in the amount 
of $8.25, for storage of a privately owned automobile from October 6 
to 14, 1949, which amount was deducted administratively from his 
original reimbursement voucher for the reason that said item of 
expense “is not reimbursable from Government funds.” 

The record discloses that Mr. Moore was authorized by travel order 
IV-170 dated September 30, 1949, to proceed from his official station 
at Chicago, Illinois, to States in Region IV, on official business. 
Travel was authorized to be performed by privately owned automo- 
bile on a mileage basis, in those instances in which it was not practica- 
ble to travel by common carrier. It appears that the employee 
proceeded to St. Louis, Missouri, by privately owned automobile be- 
cause of the nature of the temporary duties to be performed. On 
October 6—prior to completion of his duties at St. Louis—he was 
ordered to proceed by common carrier to New Orleans, Louisiana, 
and, accordingly, he placed his automobile in storage at St. Louis. 
While at New Orleans he was directed to proceed to Washington, D. C., 
thence to St. Louis for completion of his assignment at that point. 

The reclaim voucher, certified by the claimant and recommended 
for approval by his immediate supervising official, contains the fol- 
lowing statement : 

This item [storage charges] was claimed because departure was made from 
official station to St. Louis, Mo., by privately owned automobile as it was more 
economical to the government. At the time the trip was made, it was not 
contemplated that an emergency trip to expedite collection of data in sugar 
industry would be requested. On October 6, this agent was ordered by telephone 


to fly to Houston, Texas at once. Return trip to St. Louis had to be made to 
complete the assignment. Since time was of essence and the government was 
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saved expense by proceeding direct to Houston, Texas instead of returning 
first to Chicago, agent’s car was stored in kotel garage. Storage was necessary 
because a city ordinance makes it a penalty to leave a car on the streets of the 
St. Louis downtown district. A special rate was secured by the Hotel Statler 
garage. When agent arrived in Houston, work was completed as quickly as 
possible, and departure was made for New Orleans. At New Orleans, agent 
received a telegram to proceed to Washington to attend a meeting before re- 
turning to St. Louis, and for this reason, eight days intervened before his 
return to that city. : 

Agent believes that because storing of the car was in the interests of the 
government and made necessary because of conditions over which he had no 
control that the expense should be reimbursed, particularly since this was the 
most economical thing to do. Under the same or similar circumstances, any per- 
son who was conducting business on his own behalf would have done likewise. 

Mileage is a commutation of expenses ordinarily incurred in the 
use of ai) automobile (including garage storage) for which an em- 
ployee would be entitled to reimbursement upon an actual expense 
basis. See 2 Comp. Gen. 809; 21 éd. 507, 510; 26 id. 286; and section 
4 of the Travel Expense Act of 1949, 63 Stat. 166, which specifically 
provides for payment of certain items in addition to mileage but not 
for storage charges for automobiles. See, generally, section 12 of the 
Standardized Government Travel Regulations with respect to garage 
rent being allowable where travel by automobile is on actual] expense 
basis. However, it is concluded that Mr. Moore’s mileage status, in 
fact, was suspended for reasons beyond his control at St. Louis when 
he placed his car in storage and, pursuant to competent orders, used 
other means of transportation to proceed to Houston, Texas, and other 
points for additional temporary duty before returning to St. Louis 
for the resumption of his mileage status. Under such circumstances, 
the storage charges reasonably may be viewed as an extraordinary 
travel expense necessarily incurred by Mr. Moore in connection with 
the transaction of Government business and in nowise commuted. See 
paragraph 79 of the Standardized Government Travel Regulations. 

Accordingly, and since a receipt appears to have been furnished in 
support of storage charges, the reclaim voucher, which is returned 
herewith, may be certified for payment, if otherwise correct. 


[B-94402] 


Quarters—Basic Allowance—Dependent Parents—Resi- 
dence Requirements 


Even though a member of the uniformed services may be unable to maintain a 
household at any one place for his dependent parent during the transit period 
between duty stations, where a dependent parent actually resides in the mem- 
ber’s household immediately preceding his detachment from his old station and 
immediately following his reporting to his new permanent duty station, the 
dependent continues to be a member of his household, within the purview of the 
Career Compensation Act of 1949, for the purpose of payment of the basic 
allowance for quarters on account of a dependent parent. 
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Although section 102 (g) of the Career Compensation Act of 1949 requires, for 
purposes of increased quarters allowance for members of the uniformed services, 
that dependent parents reside in the member’s household, no objection will be 
made to otherwise proper allowances for periods of temporary absence of a de- 
pendent prior to the date of the member’s detachment from his old station or 
from the date of his reporting to his new permanent duty station, provided such 
combined periods of absence, excluding the time during which the member is in 
transit between stations, do not exceed a total of three months. 


The right of a member of the uniformed services to the basic allowance for quar- 
ters on account of a dependent parent under the Career Compensation Act of 
1949 for the period in transit between duty stations is not affected by the fact 
that he was furnished Government quarters for himself and his dependent at the 
old or new permanent duty station. 


The right of a member of the uniformed services to increased quarters allow- 
ance on account of a dependent parent under the Career Compensation Act of 
1949 is not defeated by the fact that his dependent does not join him while on 
temporary duty en route to a new permanent duty station unless the member 


is entitled to have the dependent parent transported to the temporary duty sta- 
tion at Government expense. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 5, 1950: 


Reference is made to your letter of April 5, 1950, wherein you 
request decision on several questions presented in a letter dated Janu- 
ary 20, 1950, from the Chief of the Bureau of Supplies and. Accounts, 
transmitted therewith, relative to the payment of the basic allowance 
for quarters on account of a dependent parent under the provisions 
of the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, 63 Stat. 802. 

The first question is whether the basic allowance for quarters on 
account of a dependent parent is payable to personnel from the date 
immediately following the date of detachment from their old perma- 
nent stations to the date immediately preceding the date of reporting 
to their new permanent duty stations, if all the following conditions 
exist: 
(1) The member was entitled to basic allowance for quarters on account of 


his parent through the date of his detachment from the old permanent duty 
station. 


(2) The member was entitled to such allowance on account of his parent from 
the date of reporting to the new permanent duty station. 

(3) No government quarters were assigned to the member and his parent 
during the period between duty stations. 

(4) During the period between duty stations, which included authorized pro- 
ceed, leave, and travel time, the member and his parent were together, but the 
member was not able to maintain a household at any one place for his parent 
and himself because of being in transit between duty stations. 


Section 302 (f) of the said Career Compensation Act of 1949, 63 
Stat. 813, prescribes monthly rates of the basic allowance for quarters 
according to the pay grade to which assigned or in which distributed 
for basic pay purposes, the rate prescribed for a member with depend- 
ents being higher in most of the pay grades than that of a member 
without dependents. Section 102 (g) of the act, 63 Stat. 804, defines 
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the term “dependent” as including, inter alia, the father or mother 
of a member, provided he or she is in fact dependent on such member 
for over half of his or her support and “actually resides in the house- 
hold of said member.” 

It has been held that in order to qualify for the basic allowance for 
quarters on account of a dependent parent, a member of the uniformed 
services, among other things, must maintain a household for himself 
and his parent at, or convenient to, his permanent station. See deci- 
sions of December 19, 1949, 29 Comp. Gen. 280, and March 21, 1950, 
29 Comp. Gen. 376. However, under normal circumstances, there 
would be no occasion for a member, while in a transitory status 
incident to a permanent change of station, to maintain a household 
within the meaning of that term as used in the statute—as to which 
meaning see decision of December 19, 1949, supra. Where the parent 
actually resides in the member’s household immediately preceding the 
latter’s detachment from his old station and immediately following 
his reporting to his new station there would appear to be ample basis 
for the view that such parent continued to be a member of his house- 
hold during the interim and that for the purposes of the statute the 
parent should be considered as continuing to reside in the member’s 
household during the period between stations, Accordingly, your 
first question is answered in the affirmative. 

In the event of an affirmative answer to the foregoing question, you 
request decision as to whether such answer would be any different if 
the conditions described above were varied in any one of the following 
respects : 

(1) The member was otherwise entitled to basic allowance for quarters on 
account of his parent at his old permanent duty station, but the parent departed 
from such station prior to the date of the member's detachment, and credit for 
such allowance was, therefore, withheld after the parent’s departure. 

(2) The member’s parent did not join him in his household at the new perma- 
nent duty station until some time after the member had reported, but no quarters 
were assigned to the member at his new permanent duty station. 

(3) The member’s parent did not join him in his household at the new perma- 
nent duty station until some time after the member had reported, and bachelor 
officer quarters were occupied by the member at his new permanent duty station 
until his parent arrived and joined him in the household which he established 
for himself and his parent. 

(4) Upon reporting to the new permanent duty station the member was as- 
signed Government quarters for himself and his parent. 

(5) The member was ordered to temporary duty between permanent duty 
stations, and occupied bachelor officer quarters while on such temporary duty. 

(6) The member was ordered to temporary duty between permanent duty 
stations, and was not assigned quarters but his parent did not join him at the 
temporary duty station. 

(7) The member was ordered to temporary duty between permanent duty 


stations, and his parent joined him in his household at the temporary duty 
station. 


The answer to your question with respect to the first three categories 
of personnel referred to above is governed generally by the decision 
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of December 19, 1949, supra, answer to questions (6) and (7), 29 
Comp. Gen. 280, 285, wherein it was held, quoting the syllabus: 


Although section 102 (g) of the Career Compensation Act of 1949 requires, 

for purposes of increased quarters allowance for nmiembers of the uniformed 
services, that dependent parents reside in the member’s household, no objection 
will be made to otherwise proper allowances for periods of temporary absence 
of the parent for hospitalization, short visits, ete., provided the parent lived in 
the household of the member at his permanent station at the beginning of the 
absence, and returned thereto after an absence not exceeding three months at 
one time or an aggregate of ninety-one days in any six months’ period. 
If, in applying the principles laid down in such decision, a member 
in any of the first three categories referred to above could not have 
qualified for the basic allowance for quarters on account of a dependent 
parent at his old permanent station on the date of his detachment from 
the old station or at his new permanent station on the date of his 
reporting to the new station then he would not be entitled to such 
allowance during the period he was in transit between such stations. 
In other words, if the period during which the dependent parent was 
absent from the member’s household, excluding the period during 
which such member was in transit between stations, exceeded three 
months, the residency requirement would not be met so as to qualify 
the member for the increased quarters allowance while at his station 
and, accordingly, he would not be entitled to such allowance while he 
was in transit. In the event the dependent parent departed from the 
old permanent station some time prior to the member’s detachment 
therefrom, and did not join him at his new permanent station until 
some time after he reported thereat, the periods of both absences 
should be combined in order to ascertain whether or not the three 
months’ period was exceeded. 

Regarding a member in category (4), above, it is immaterial that 
he was furnished Government quarters for himself and his dependent 
parent at his new station, insofar as the present questions are con- 
cerned, and his right to the basic allowance for quarters on account of 
such dependent during the period he is in transit between stations 
would not be affected thereby. The same would be true if a member 
had been furnished Government quarters for himself and his depend- 
ent parent at his old station. Cf. 25 Comp. Gen. 863. 

With respect to categories (5) and (6), above, it should be noted, 
as pointed out above, that the member’s household, in which his de- 
pendent parent must live in order to qualify him for the increased 
basic allowance for quarters, is required to be maintained at, or con- 
venient to, his permanent station. And, as also noted above, during 
the period intervening between a member’s detachment from his old 
permanent station and his reporting to his new permanent station 
there normally would be no occasion for him to maintain a household. 
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Hence, the right of members falling within these two categories to the 
increased basic allowance for quarters would not be defeated except in 
those cases where the member may be entitled to have his dependent 
parent transported to his temporary station at Government expense, 
in which event his temporary station should be considered as tanta- 
mount to a permanent station for quarters allowance purposes. 

From what is hereinbefore stated I think it apparent that members 
falling within category (7), above, would continue to be entitled to 
the increased quarters allowance. 


[B-80731] 


Leases—Public Property—Prevention of Flood Damages— 
Reimbursement of Expenses 


A provision in a letter of intent that the lessee of a Government-owned plant pay 
all maintenance costs would not obligate the lessee to repair or rebuild the plant 
in the event of its damage or destruction, so that work done by the lessee prior 
to the execution of a formal contract in preventing serious damage to the plant 
during an unprecedented flood may be viewed as having been performed for the 
benefit of the Government and the lessee may be reimbursed the expenses so 
incurred. 


Comptroller General Warren to the Administrator, General Services 
Administration, May 8, 1950: 


Reference is made to your letter of February 1, 1950, with enclo- 
sures, requesting a decision as to whether this Office would be required 
to object to reimbursement to the Reynolds Metals Company of $224,- 
755.03, representing the amount tentatively approved for payment on 
the company’s claim for $439,947.98 as reimbursement for expend- 
itures made by the claimant in protecting the Troutdale Aluminum 
Reduction Plant, Troutdale, Oregon, known as Plancor 226-0, from 
damage and destruction during the unprecedented flood conditions on 
the Columbia River during May and June 1948. 

It appears from the facts as reported in your letter that on April 
10, 1946, Plancor 226-0—acquired by the Government at a cost of 
$19,079,902 for producing aluminum metal and carbon electrodes and 
operated during World War II by the Aluminum Company of Amer- 
ica under agreement with the Defense Plants Corporation—was 
declared surplus to the War Assets Administration (functions trans- 
ferred to General Services Administration by section 105 of the 
Federal Property and Administrative Services Act of 1949, Public 
Law 152, approved June 30, 1949, 63 Stat. 381), pursuant to the Sur- 
plus Property Act of 1944, as amended. It further appears that by 
letter of intent dated June 13, 1946, accepted on June 18, 1946, Plancor 
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226-0 was leased to the Reynolds Metals Company for a term of five 
years beginning November 3, 1946, at a rental payable on a graduated 
scale beginning with $529,100 for the first year and increasing to 
$1,058,300 for the fifth and subsequent years, with renewal option 
for two additional years together with an option to purchase. The 
letter of intent recites that on May 23, 1946, the War Assets Adminis- 
tration conditionally approved the leasing of subject plant to the 
claimant upon the conditions therein set forth. Particularly it recites 
that— 
The Lessee will pay all taxes and maintenance costs on the plant leased, carry 


insurance satisfactory to the Government, furnish all working capital and assume 
all losses that may arise from the operation of the plant. 


The concluding paragraph of the letter of intent provides that— 


Upon acceptance of the principal terms and conditions of the proposed Lease, 
as herein contained, by a duly authorized officer of your Company, you are 
authorized to enter upon the premises immediately for the purposes herein set 


forth, 

As indicated above, the letter of intent was accepted by the claimant 
on June 18, 1946. The formal lease, which you state was executed on 
or about June 25, 1948, or after the flood, recites that it was entered 
into as of November 3, 1946—which date you further state was the 
date when the plant was put in operating condition, etc., in accordance 
with the aforementioned letter of intent. 

Paragraph 8 of the lease provides that the lessee shall use reasonable 
care in the occupation, use, and operation of the leased premises and 
shall at all times during the term of the lease keep and maintain the 
same in as good condition as at the beginning of the term, ordinary 
wear and tear, acts of God, and risks insured against, excepted. 

The claim is based on three invoices in the amounts of $291,290.34, 
$14,748.62 and $133,909.02, respectively, representing expenditures 
made by the claimant for materials and labor in building up dikes to 
protect the plant and equipment from the flood water of the Columbia 
River and expenses incurred in connection with shutting down pot 
lines; restarting the plant after the flood had receded; and an item of 
$62,998.17 included in the invoice first above referred to for rent 
paid by the claimant on the plant during the period of shutdown. 

It appears to be the view of your Administration that the measures 
taken by the claimant to protect the plant were in excess of its legal 
obligation; that the lessee’s responsibility for reasonable care and 
use of the premises did not discharge the War Assets Administrator 
from his obligation to provide necessary care and protection beyond 
that which the lessee was obligated to furnish. In that connection 
you state that the lease was delivered to the claimant together with 
a letter dated June 30, 1948, setting forth the understanding that the 
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language of the lease excepting “acts of God” from the legal obliga- 
tion of the lessee would not be construed as imposing any legal obliga- 
tion on the Government for reimbursement of the involved expeditures. 
Also you state that the aforesaid letter contained a further statement 
to the effect that notwithstanding such construction the Administra- 
tion would consider such expenses and decide which of them, if any, 
the Administration could and should equitably bear. It appears to 
be the view of your Administration that the aforesaid letter of June 
30, 1948, became a part of the contractual relations and that it pro- 
vides a basis for reimbursing the claimant for an equitable share of 
the expenses incurred by it. 

Concerning the circumstances under which the work was performed 
by the claimant, you state that the officials of the War Assets Ad- 
ministration were aware of the danger to the plant at the time of 
the flood; that they were kept advised of the precautionary measures 
being taken by the claimant and were notified by said claimant that 
it was making the expenditures with the intention of being reimbursed 
therefor. However, you further state that the representatives of 
the War Assets Administration who approved the work had no au- 
thority to incur contractual obligations on the part of the administra- 
tive office. In the circumstances and since it appears that the admin- 
istrative officials acted during an emergency which threatened de- 
struction of the plant, you state that on June 3, 1949, you—acting 
in the capacity of War Assets Administrator—ratified the acts of the 
administrative officials who acquiesced in the performance of the 
work and approved reimbursement to the claimant in the amount of 
$224,755.03, subject to audit, which amount comprises $148,657.64, 
representing costs in connection with work on the dikes, and $76,- 
097.39, representing one-third of the cost incurred in shutting them 
and starting the plant. 

It would appear, at the outset, that the propriety of payment of 
the amounts claimed—at least to the extent of the work alleged to 
have been done to safeguard property of the United States—is subject, 
in the first instance, to a determination of the liability of the Reynolds 
Metals Company under its lease to protect the plant involved from 
damage or destruction from the flood, or in the event of its damage 
or destruction from such cause, to repair or rebuild said plant. 

It appears to be well settled that in the absence of an express cove- 
nant a lessee is not obligated to repair or rebuild leased premises dam- 
aged or destroyed by the elements. Williston on Contracts (1938), 
sections 1946 to 1948 and 1967; Greenberg v. Sun Shipbuilding Com- 
pany, 121 A. 63. However, covenants to “repair” generally have 
been held to carry an obligation to rebuild in the event of destruction 
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of premises. Tiffany, Landlord and Tenant, Vol. 1, page 761, P. 
116 (d); Chambers v. North River Line, 102 8. E. 198. And such 
rule has been applied in some instances in the case of covenants to 
“maintain” premises. State v. Chicago M. & St. P. Railway Com- 
pany, 159 N. W. 919; Louisville & N. R. Co. v. U. 8. lron Company, 
101 S. W. 414 But the decisions on that point are not uniform. Cf. 
Mills v. United States, 52 C. Cls. 452; Pollard v. Shaafer, Superior 
Court of Pennsylvania, 1 L. Ed. 104; Bostwick’s Case, 94 U.S. 53; 
Ferguson v. Rockford, 79 A. \77; Kadderly v. Multnomah County 
Court, 52 P. 515. The controlling factor in all such cases appears to 
be the intention of the parties as shown by the provisions of the lease. 

While, in the present case, the letter of intent under which the 
plant was being operated at the time of the flood provided that the 
lessee would pay “all taxes and maintenance costs on the plant leased,” 
such provision, construed in the light of the intent of the parties as 
disclosed by the record, reasonably may not be viewed as constituting 
a general covenant to repair which would have obligated the lessee 
to repair or rebuild the plant had it been damaged or destroyed as a 
result of the flood. Accordingly, and since the evidence of record 
shows conclusively that the work done by the lessee prevented the 
destruction of, or at least serious damage to, the plant and thus re- 
sulted in a clear benefit to the United States, this Office would not be 
required to object to the otherwise proper payment to the lessee of 
the amount of $148,657.64, administratively determined to represent 
the costs incurred by the lessee in that regard. 

However, serious doubt would appear to exist as to the propriety 
of the payment to the lessee of the amount of $76,097.39, representing 
a part of the cost incurred in shutting down and restarting the plant 
as a result of the flood. While, as indicated in your letter, the terms 
of the original lease provided for the payment by the Government of a 
part of the cost incurred in connection with starting operations, such 
provision, pertaining clearly to the starting operations involved in 
first putting the plant in operating condition, may not be viewed as 
obligating the Government to share in any such cost incurred in any 
subsequent shutting down of the plant. Such costs would seem neces- 
sarily to be the responsibility of the lessee to the same extent as if the 
shut-down had resulted from lack of orders or had been caused by a 
strike, a failure of supply, or any other reason not attributable to the 
Government. There is nothing contained in the letter of intent, the 
formal lease agreement, or the referred-to letter of June 30, 1948, 
which would place the obligation for items of this nature upon the 
Government and, in the absence thereof, this Office would not be war- 
ranted in approving any payment therefor to the lessee. There have 
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not been overlooked, in this connection, the provisions of paragraph 
204 (f) of Public Law 152, June 30, 1949, 63 Stat. 389, cited in your 
letter, which provide, in connection with surplus property, “where 
such disposition has been by lease * * * the Administrator shall 
administer and manage such * * * lease * * * and may 
enforce, adjust, and settle any right of the Government with respect 
thereto in such manner and upon such terms as he deems in the best 
interests of the Government.” However, such provision is not viewed 
as authorizing a payment of the nature here concerned which clearly 
does not involve a right of the Government under the lease agreement 
in question. 

Based upon the foregoing, you are advised that this Office would 
not object to the payment to the Reynolds Metals Company of the 
amount of $148,657.64, administratively determined—subject to 
audit—to represent costs incurred by said company in connection with 
the protection of the plant involved but would feel required to object 
to the payment to the company of any amount representing costs 
incurred in the shutting down and restarting of the plant. 


[B-93879] 


Temporary Storage of Household Effects—Change of 
Station 


The provision in Executive Order No. 10053, issued pursuant to section 12 of the 
Pay Readjustment Act of 1942, as amended by section 205 of the act of August 2, 
1946, that the regulations promulgated therein shall be applicable, with respect 
to the transportation of household effects incident to change of station, to packing, 
crating, and unpacking performed, shipments and drayage commencing, and 
storage accruing, on or after a specified date, does not preclude the reimburse- 
ment of temporary storage charges incurred after that date by a member of the 
uniformed services under change of station orders issued prior thereto. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 9, 1950. 


Reference is made to your letter of March 15, 1950, forwarding for 
consideration a letter from the Officer in Charge, U. S. Navy Regional 
Accounts Office, Arlington Annex, Washington, D. C., dated Novem- 
ber 18, 1949, and requesting a decision whether Harry E. Austin, 
boatswain’s mate second class, U. S. Navy, is entitled to reimbursement 
for the cost of storing his household goods from March 3, 1949, to 
June 22, 1949, on the basis of permanent change of station orders 
dated January 10, 1949. 

It is shown that by the above-cited orders Harry E. Austin was 
detached from duty on the U. S. S. Topeka (CL-67) and assigned 
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to duty at the Naval Training Center, Great Lakes, Illinois, for nor- 
mal tour of shore duty. Incident to such orders he made application 
(Nav. S. & A. Form 34) to the Supply Officer in Command, Naval 
Supply Depot, San Pedro, California, for shipment of one lot of 
household effects from Long Beach, California, to Great Lakes, 
Illinois, with instructions that they be heid by the Supply Officer, 
Naval Supply Depot, at destination for the owner. The record in- 
dlicates that said effects, weighing 1,494 pounds, were hauled to private 
storage in Waukegan, Illinois (near Great Lakes), at Government 
expense on March 3, 1949, no Government facilities being available 
for their storage and no living quarters in which to place them being 
available at that time. The charges incurred are itemized as follows: 
Labor packing household goods into storage--____-_---__-_---_--------- $3. 50 
Storage on 350 cu. ft. @ 2¢ per cu. ft. from March 3, 1949 to June 22. 1949 
I last eeticlineetig 
ss ssaltaneiniecieregeataperinreneenienenaeeresinnaioras sagas 3. 50 


Cartage from storage to 80 Waukegan Rd. Lake Forest, Ill. Truck and 2 
men 1% hours @ $8.00 


The claim for reimbursement is in the amount of $43.50. 

Section 205 of the act of August 2, 1946, 60 Stat. 860, amended sec- 
tion 12 of the Pay Readjustment Act of 1942, by striking out the pro- 
viso therein relative to transportation of household effects and adding 
thereto a new paragraph as follows: 

Upon changes of station, members of the services mentioned in the title of 
this Act shall be entitled to transportation (including packing, crating, drayage, 
temporary storage, and unpacking) of baggage and household goods and effects, 
or reimbursement therefor, as authorized by regulations prescribed by the heads 
of the department concerned, which shall be uniform for the services mentioned 
and shall be approved by the President. Such transportation may be by rail, 
water, or van, without regard to comparative costs. 

Regulations were promulgated, by virtue of and pursuant to such 
statutory authorization, in Executive Order 10053, dated April 20, 
1949. The last paragraph of the preamble thereto provides that: 

The provisions of these regulations shall be applicable, with respect to such 
bousehold goods, to (1) packing, crating, and unpacking performed, (2) ship- 
ments and drayage commencing, and (3) storage accruing, on or after February 
1, 1949. 

Further conditions under which rights to temporary storage accrue 
are set out in paragraph 7a of the regulations. However, your doubt 
in Austin’s case appears to arise solely from the question whether or 
not, in view of the above-quoted provision in the regulations, payment 
may be made for the storage charges accruing after February 1, 1949, 
based on the orders dated prior to that date. While, as stated in the 
above-cited letter of November 18, 1949, the rule generally applied 
im connection with transportation of househeld effects is that the rights 
and benefits to which personnel are entitled under their change of 
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station orders are those which accrue on the date the orders are re- 
quired to be obeyed, there appears to be no clear legal reason why 
the provisions of Executive Order No. 10053 should not be given ef- 
fect. Accordingly, you are advised that this Office will not be required 
to object to the payment to Harry E. Austin of the amount to which 
he is entitled for temporary storage charges under the applicable reg- 
ulations, even though such charges were incurred after February 1, 
1949, in connection with a permanent change of station ordered prior 
to that date. 


[B-56265] 


Contracts—Vehicle Maintenance—Flat-Rate Type—Option 
to Renew 


While the period covered by Post Office Department contracts for the storage 
and servicing of Government-owned trucks is limited by sections 3732 and 3679, 
Revised Statutes, to the fiscal year current at the time of their execution, there 
would be no objection to the inclusion in such contracts of a provision reserving 
to the Government an option to renew from year to year. 


In view of the Post Office Department being in a position to make accurate de- 
terminations as to the fairness and justice of rates specified in contracts for stor- 
age and servicing of Government-owned trucks and there being no statutory pro- 
hibition against flat-rate maintenance contracts, this Office would not object to the 
Post Office Department contracting on a flat-rate maintenance basis provided it is 
administratively determined that such type of contracting is in the best inter- 
ests of the Government. 


Comptroller General Warren to the Postmaster General, May 10, 
1950: 


Reference is made to your letter of March 23, 1950, with enclosures, 
requesting a decision as to whether proposed “guaranteed mainte- 
nance” contracts for the servicing and storing of Government-owned 
Highway Post Office vehicles legally may be entered into for specified 
periods not exceeding four years, and at a flat charge per mile of 
operation. 

It is stated in your letter that the present servicing and storing con- 
tracts—which are on an item-by-item basis, with a flat rate for each 
item, and which are of 12 months’ duration terminating at the end of 
the fiscal year—are objectionable from an administrative standpoint 
because of the exhaustive preaudit required of contractors’ bills and the 
adverse effect that such short-term contracts have on motor vehicle 
operations. The term “guaranteed maintenance” is defined in your 
letter to mean that the contractor would guarantee to maintain the 
vehicles in first-class operating condition under a contract which would 
cover the furnishing of mechanical labor, lubrication, washing of 
vehicles, cleaning, tires and tire service, oils and greases, storage, gaso- 
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line, and replacement parts, or any combination of those services, at 
the discretion of the Post Office Department. Repairs due to col- 
lision damage would be covered by a flat hourly rate for labor, plus 
replacement parts in accordance with Government contracts in effect. 

Section 1 of the act of July 11, 1940, 54 Stat. 756, 39 U. S. Code 505, 
provides as follows: 

Wherever it is found that adequate railroad facilities are not available, the 
Postmaster General is authorized to contract for carrying the mails and railway 
postal clerks on routes between points where, in his judgment, the conditions jus- 
tify the operation of such service in motor vehicles especially designed and 
equipped for the distribution of mail en route: Provided, That such vehicles shall 
be constructed, fitted up, maintained, and operated in accordance with such speci- 
fications, rules, and regulations as he may prescribe: Provided further, That the 
Postmaster General is authorized, within his discretion, to transport and provide 
for the distribution of mails in Government-owned motor vehicles on such routes 
between points where in his judgment the conditions justify the operation of such 
service: Provided further, That all laws and regulations governing Star Route 
Service, not in conflict with sections 505-508 of this title, shall be applicable to 
contracts made under the authority of said sections: And provided further, That 
no contract shall be awarded for a period of less than two years nor in excess 
of f-ur years, and that payment for such service shall be from the appropriations 
for inland transportation by star routes. 

It is contended that the language contained in the first proviso of the 
above-quoted statute confers ample authority for the negotiation of 
“guaranteed maintenance” contracts of up to four years’ duration. 
The natural and appropriate purpose of such a proviso, however, is to 
limit or modify that part of the statute which immediately precedes 
it and, generally, should be construed with reference to the preceding 
clause or provision. The part of the instant statute which immedi- 
ately precedes the proviso in question has reference to the operation of 
the Highway Post Office Service in private motor vehicles operated 
under contracts for carrying the mails. Since Government-owned, as 
distinguished from contractor-owned, motor vehicles are involved here, 
it is not apparent how such proviso properly may be construed as au- 
thority for the maintenance of Government-owned motor vehicles. 
Also, it is apparent that the special authority for the execution of 
contracts of two to four years’ duration conferred by section 1 of the 
said act of July 11, 1940, is limited in its application to contracts for 
carrying the mails. Hence, the conclusion is required that contracts 
for maintenance of Government-owned vehicles fall squarely within 
the general prohibition contained in sections 3732 and 3679, Revised 
Statutes, as amended, against involving the Government in any con- 
tract beyond the extent of the availability of existing appropriations. 
28 Comp. Gen. 553. On the other hand, while the period covered by 
the contemplated contracts would have to be limited to the fiscal year 
current at the time of execution of the agreements, there would be no 
legal objection to including an appropriate provision in the contracts 
reserving to the Government an option to renew the same from year 
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to year—not to exceed four years—on the basis specified in the agree- 
ments. See 29 Comp. Gen. 91. 

With respect to the question as to the legal validity of guaranteed 
maintenance contracts providing for a flat charge per mile of opera- 
tion, you state in your letter that, on the basis of servicing contracts 
heretofore entered into by your Department which constitute a true 
reflection of wage scales and other cost factors in all sections of the 
country and which would be used as a “yardstick,” your Department 
would be in a position to make accurate determinations as to whether 
the rates specified in the contemplated contracts were fair and just in 
relation to the services performed. Accordingly, and since there 
appears to be no statutory prohibition against flat-rate maintenance 
contracts as such, this Office would not object to the execution of con- 
tracts of that type if it be administratively determined that such 
type of constructing is in the best interests of the Government. Also, 
there is perceived no objection to including, at the discretion of your 
Department, any or all of the above mentioned services. 


[B-94626] 


Subsistence—Per Diems—Travel Status—Foreign Service 
Personnel Returned to United States for Retirement 


A Foreign Service officer whose services at his foreign duty post were terminated 
prior to his departure for his place of residence in the United States for purposes 
of retirement, under orders authorizing traveling expenses and per diem to such 
point, may not be considered as having been in a travel status away from his 
foreign duty station during the period of consultation prior to the effective date 
of retirement at his designated place of residence, so as to be entitled under the 
Foreign Service Regulations to per diem for such period. 

Comptroller General Warren to H. W. Griffin, Department of State, 


May 11, 1950: 


Reference is made to your letter of April 13, 1950, your reference 
OMB: DF/Y: HWG, requesting a decision as to whether under the 
facts and circumstances hereinafter set forth a voucher transmitted 
therewith in favor of George L. Brandt for per diem allowance in the 
amount of $65.25 properly may be certified for payment. The amount 
claimed is stated to represent a reclaim of an amount administratively 
suspended on disbursing officer voucher No. 1004819 included in the 
February 1950 accounts of Paul D. Banning, Chief Disbursing Officer, 
Treasury Department. 

It appears from the information transmitted here with your letter 
that by anthorization dated November 8, 1949, No. O-12288, Mr. 
Brandt, American consul general, Naples, Italy, was authorized to 
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travel from Naples to Washington, D. C., for purposes of retirement 
as a Foreign Service officer. Per diem, expenses of travel, and trans- 
portation of effects from Naples to Washington were authorized in 
accordance with Foreign Service Regulations. Said order also 
authorized Mr. Brandt after his arrival at Washington, D. C., to report 
to the Department of State for consultation “through the period end- 
ing December 31, 1949.” 

The doubt prompting your request for decision pertains to the per 
diem claimed for the period—December 25 through 31—of consulta- 
tion at the Department of State, Washington, D. C., and is stated to 
have arisen by reason of the fact that Washington, D. C., is the resi- 
dence designated by the employee to which he was entitled to be 
returned at Government expense incident to his retirement. You 
point out in your letter that Mr. Brandt has indicated on the voucher 
in question that he has not had a home in Washington since his trans- 
fer from that city to Naples, Italy, in 1944, and that presently he is 
seeking a residence in Maryland. Also, the query is posed in your 
letter as to whether under the circumstances Naples properly may be 
regarded as the official station of Mr. Brandt for per diem purposes 
until the effective date of his retirement. 

Section 103.607 (k) of the Foreign Service Regulations is, in part, 
as follows: 
(k) Resignation, Retirement or Separation—United States Citizens 
(1) Unless he elects to reside abroad, travel expenses and per diem, including 
travel expenses and per diem of his family, and the transportation of his effects 
from the last and previous posts to his place of residence in the continental United 
States (see 103-605 (f)) for an officer or employee administratively determined 
to be included in one of the categories listed below, and the issuance of a travel 


authorization shall be deemed evidence of such administrative determination. 
” * * * o e 


(iii) Any officer or employee who is a citizen of the United States who retires 
or is separated from the Service * 


Section 103.605 (f) of the said sandialane defines “place of resi- 
dence in the continental United States” as the place in the continental 
United States last designated by an employee in accordance with sec- 
tion 102.320 of the Foreign Service Regulations as the place where he 
will reside on the termination of his services, and section 102.320 
prescribes that the designation of residence shall be made on Form 
304. In that section it is emphasized that the information on Form 
304 be kept current at all times, since such information forms the basis 
of determining the amount of travel expenses and salary during 
transit allowable in connection with service-separation travel. 

It is apparent that the rights of Foreign Service employees to ex- 
penses of travel (including per diem) upon return to the United States 
from their last permanent foreign duty station incident to their re- 
tirement are governed by those sections of the Foreign Service Regu- 
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lations referred to above. Under the clear language of those 
regulations travel expenses and per diem cease upon an employee’s 
arrival at the place of residence in the United States designated by him 
on Form 304. Since Mr. Brandt designated Washington, D. C., on 
the prescribed form as the place where he would reside, the conclusion 
is required that no authority exists for payment of per diem after his 
arrival at that city. 

There appears no proper or logical basis upon which Mr. Brandt 
may be considered as having been in a temporary duty status with 
permanent station at Naples, Italy, during the period of consultation 
at the Department of State, Washington, D. C., since his services at 
Naples had been completely terminated prior to his departure there- 
from and his return to that city for further duty was not contemplated. 
Nor was any other place designated as a new or prospective station of 
Mr. Brandt from which he may have been considered absent in a 
temporary duty status after his arrival in Washington, D. C. In 
any event, as pointed out above, his rights properly are for determina- 
tion upon those sections of the Foreign Service Regulations heretofore 
referred to, rather than under other parts of such regulations relating 
to temporary details (temporary duty status), which contemplates 
the existence of a permanent duty station. 

Mr. Brandt’s claim for an additional one-fourth day’s per diem 
($2.25), administratively suspended for the reason that an earlier train 
to Washington, D. C., from New York City, port of debarkation, 
could have been utilized, appears proper for payment in view of his 
explanation that the delay in his departure from New York City on 
December 24, Christmas Eve, resulted solely from his inability to 
secure reservations on an earlier train. 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified for payment in an amount not to exceed $2.25. 


[B-94744] 


Traveling Expenses—Employees of Government Con- 
tractors Appointed to Civil-Service Positions While Over- 
seas—Return to U. S. 


Citizens of the United States who, while serving overseas on the payroll of a 
Government contractor, accept appointments to civil-service positions for periods 
of less than 12 months under agreements as to the specific periods of service 
required as a condition precedent to being returned to the United States at 
Government expense, may, under section 7 of the administrative expense statute 
of August 2, 1946, be furnished return transportation to the United States at 
Government expense upon the expiration of the agreed periods of service. 
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Comptroller General Warren to the Secretary of the Navy, May 11, 
1950: 


Reference is made to the Assistant Secretary's letter of April 14, 
1950, requesting decision as to the propriety of furnishing return 
transportation to the United States under section 7, Public Law 600, 
approved August 2, 1946, 60 Stat. 806, 808, to employees appointed at 
overseas stations under the circumstances hereinafter stated. 

It is related in the said letter that there are citizens of the United 
States presently serving overseas on the payroll of a Government con- 
tractor performing construction and other work for the Navy Depart- 
ment under cost-plus-fixed-fee contracts. Under the terms of their 
employment agreements, the contractor’s employees are required to 
render a minimum of 12 months’ service as a condition precedent to 
being furnished return transportation to the United States at the ex- 
pense of the contractor. Also, it is pointed out that under the terms 
of the cost-plus-fixed-fee contract, the contractor is reimbursed by the 
Department for the transportation costs of hisemployees. It is stated 
further that the Department is desirous of appointing certain of the 
contractor’s employees to civil-service positions overseas but that such 
employees are reluctant to transfer to the Federal service as “new 
appointees” under the above cited statute if, in so doing, they would 
obligate themselves to serve an additional 12 months before becoming 
entitled to return transportation to the United States at the expense 
of the Government. It appears that the employees involved have 
served varying periods of time under their employment agreements 
with the contractor—some more and some less than 12 months—and it 
is emphasized that, if credit for periods of service with the contractor 
could be given by the Department to the contemplated new appointees 
toward the 12-month provision of section 7, Public Law 600, supra, no 
additional expense for transportation costs of such transferred em- 
ployees would be incurred by the Government. 

In a decision of this Office to the Governor of The Panama Canal, 
B-62267, 26 Comp. Gen. 488, 495, it was held with respect to section 7, 
Public Law 600, as follows: 


** * * 














































































































The requirement of an agreement by a new appointee to remain in 
the Government service for 12 months following his appointment unless separated 
for reasons beyond his control is solely in the interests of the United States. 
The sentence clearly contemplates the possibility of an administrative determina- 
tion that, in the interests of the United States, the services of an appointee for a 
full period of 12 months following his appointment would not be required. Hence, 
it should be immaterial whether such determination is made subsequent or prior 
to the appointment, and the sentence should not be so construed as to require 
the execution of an agreement by 4 new appointee to remain in the Government 
service for the 12 months following his appointment where it definitely is known 
prior to the appointment that the services of the appointee will not be required 
for the 12-month period. Under such circumstances an appointee prop -rly may 
agree in writing to remain in the Government service either for the 12 months 
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following his appointment or for such lesser period of time as it definitely has 
been determined that his services will be required. Therefore, it may be stated 
that where a new appointee executes an agreement to remain in the Government 
service for a definite period of less than 12 months or for the period required to 
perform a particular job or task and such agreement is supported by an admin- 
istrative statement that it was determined prior to the appointment that the 
interests of the Government do not require the services of the appointee for any 
longer period than stated in the agreement, this office will not object to otherwise 
proper payments of expenses incurred in accordance with authority contained in 
section 7 of Public Law 600.” 


Also, see 26 Comp. Gen. 831. 

Accordingly, if, in the exercise of administrative discretion, it is 
predetermined that the services of any such employees are required for 
periods of less than 12 months, agreements as to the specific periods 
the employees will be required to serve may be entered into, and this 
Office will interpose no objection to the payment by the Government of 
the costs of their return transportation to the United States upon the 
expiration of the agreed periods of service. 


[CB-89761] 


Taxicab Fares and Mileage Within Corporate Limits of 
Permanent Duty Station 

An employee who, due to a transportation strike suspending all public carrier 
services and the lack of Government transportation facilities, used a taxicab in 
connection with necessary travel perform2d within the corporate limits of his 


official duty station may be reimbursed the taxicab fares actually incurred in the 
performance of official duty for the period of the strike. 


Inasmuch as the metropolitan area of Philadelphia includes Mareus Hook, 
Pennsylvania, a Coast Guard officer who performed travel in his privately owned 
automobile between his headquarters at Philadelphia and Marcus Hook under 
orders authorizing transportation and a per diem allowance was not in a travel 
status as that term is defined in regulations issued pursuant to section 12 of the 
Pay Readjustment Act of 1942, as amended, so as to be entitled to a money allow- 
ance in lieu of transportation for such travel. 

Assistant Comptroller General Yates to Lt. Comdr. George M. 


Bishop, U. S. Coast Guard, May 12, 1950: 


Reference is made to your letter of July 22, 1949, requesting review 
of the action taken in General Accounting Office settlement dated July 
1, 1949, in disallowing your claims for reimbursement of taxicab fares 
incurred by you in connection with travel performed within the cor- 
porate limits of your permanent duty station, Philadelphia, Pennsyl- 
vania, and for a money allowance of three cents per mile for travel via 
privately owned conveyance between Philadelphia and Marcus Hook, 
Pennsylvania. Reimbursement of taxicab fares was denied on the 
basis that the usual means of travel in the Philadelphia area is via 
local transit system and a money allowance of three cents per mile was 
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disallowed for the reason that Marcus Hook is within the metropoli- 
tan area of your permanent duty station. 

Respecting the expenses of taxicab fares that were incurred by you 
on February 11, 14, 15, and 16, 1949, within the corporate limits of your 
official duty station, Philadelphia, Pennsylvania, and in explanation 
of the use of such mode of transportation you have certified that the 
Philadelphia Transportation Company strike inactivated “all bus, 
street cars, and elevated and subway lines,” and that no Government 
transportation was available on the dates shown for said travel involv- 
ing marine inspections in the Philadelphia area. Although declining 
to certify the voucher submitted for the reason such travel was “wholly 
performed via taxicab within the corporate limits of claimants offi- 
cial duty station,” the certifying officer further states, however, that 
“Mode of such travel was necessary due to the Philadelphia Trans- 
portation Company’s strike, inactivating all bus, street car, elevated 
and subway lines.” The nonavailability of Government vehicles is 
substantiated by the Commander, 3rd Coast Guard District, New 
York, New York, in his communication dated March 25, 1949, ad- 
dressed to the Commandant, Headquarters, United States Coast 
Guard. The taxicab travel performed by you at your own expense on 
official business of the Coast Guard in connection with the marine 
inspection of certain vessels then located at the port of Philadelphia 
was performed from your Philadelphia office to such port, both points 
being entirely within the corporate limits of your official duty station. 
However, inasmuch as all public carrier service normally operating 
between the points involved was suspended during the period Febru- 
ary 11 to 16, 1949, because of the prevailing strike on the entire Phila- 
delphia Transportation System, and since the administrative head- 
quarters of the 3rd Coast Guard District reports that said taxicab 
expenses were necessarily incurred, it is concluded that the record rea- 
sonably establishes the official necessity for the use of such mode of 
travel. Accordingly, a supplemental settlement will issue in due 
course, if otherwise correct, allowing you reimbursement for the 
taxicab fares actually incurred by you in the performance of your 
official duties on February 11, 14, 15, and 16, 1949. 

Respecting your claim for a money allowance at the rate of three 
cents per mile for travel performed by privately owned conveyance on 
February 6 and 7, 1949, between Philadelphia and Marcus Hook, 
Pennsylvania (two round trips), the record shows that said claim is 
based upon Travel and Temporary Duty Orders, dated January 31, 
1949, from Commander, 3rd Coast Guard District. The said orders 
authorized you to “proceed from time to time during the month of 
February 1949 and visit and revisit such places in the Philadelphia 
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area of the 8rd CG District as may be necessary on official business 
of the CG.” A per diem as prescribed by Article 421 (1), Pay and 
Supply Instructions, United States Coast Guard, is authorized in 
paragraph 3 of the orders in connection with the travel necessary to 
the execution thereof. Applicable provisions of Coast Guard Pay 
and Supply Instructions issued pursuant to the authority of section 
12 of the Pay Readjustment Act of 1942 as amended by the act cf 
August 2, 1946 (see section 112, title 37, United States Code, 1946 
Ed.), provide that officers of the Coast Guard when traveling under 
competent orders which, under said instructions “entitle them to trans- 
portation and a per diem allowance, as distinguished from mileage, 
and who perform the required travel at own expense” may be paid, 
regardless of the mode of travel, a money allowance of three cents per 
mile in lieu of transportation. See Article 423 (3) (a), Amendment 
No. 133, Coast Guard Pay and Supply Instructions, January 1949. 
The right to transportation and a per diem allowance under other- 
Wise competent orders is dependent upon a “travel status” which, 
as defined in Article 407 (4) (a) (1), commences “with the day of 
departure from a ship or with actual travel away from a shore station” 
and includes, inter alia (subparagraph (11) of the same regulation), 
“Travel in connection with necessary temporary duty, including time 
spent at a temporary duty station, and without regard to the length 
of time away from the designated post of duty.” Article 407 (1) 
provides that “Officers are entitled to travel expenses or transporta- 
tion in kind, as authorized in accordance with these instructions, only 
while actually in a ‘travel status.” Under Article 422 (13), per diem 
is not allowed prior to actual travel away from permanent shore 
station in compliance with orders “since travel status does not com- 
mence until departure from the metropolitan area of the permanent 
duty station.” (All italics supplied.) 

The metropolitan area of the city of Philadelphia, Pennsylvania, 
your permanent duty station and designated post of duty, as dis- 
tinguished from the actual city or corporate limits of said munici- 
pality, includes Marcus Hook, Pennsylvania. See Rand-McNally 
Commercial Atlas and Marketing Guide. Also, note in this connection 
the first paragraph on page 3 of decision to you dated March 25, 1949, 
B-80175, respecting your status for purposes of per diem incident to 
duty at Marcus Hook, Pennsylvania, on September 13 and November 3, 
1947. Therefore, since the travel you performed by privately owned 
conveyance between Philadelphia and Marcus Hook, Pennsylvania, 
on February 6 and 7, 1949, did not involve a departure from the 
metropolitan area of your permanent duty station, or constitute 
actual travel away from your designated post of duty, you were not 
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in a travel status as that term is defined in the above cited and quoted 
regulations and a money allowance of three cents per mile in lieu of 
transportation did not accrue as a result of such travel. Accordingly, 
insofar as the settlement of July 1, 1949, disallowed your claim for 
three cents per mile for travel between Philadelphia and Marcus 
Hook, the settlement is sustained. 


[B-90578] 


National Wildlife Refuges—Surplus Products—lInteragency 
Transfers—Necessity for Reimbursement 




































Since there is no authority of law for the transfer by the Department of the 
Interior of surplus products from national wildlife refuges to other agencies 
without reimbursement, and to deny a county in which a refuge is located a 
portion of the revenue received from the sale of such products would be contrary 
both to the provisions in the act of June 15, 1935. as amended, for the payment 
to the county of 25 per centum of all moneys received from such sales, and to 
the intent of Congress in enacting the same, payment must be made by an agency 
removing gravel from a wildlife refuge under a special permit, even though the 
resulting effect would be a monetary loss to the Government. 


Comptroller General Warren to Lt. Col. F. B. Hall, Jr., U. S. Army, 
May 15, 1950: 


There has been received by indorsement of April 24, 1950, your 
request of December 12, 1949, for decision as to whether payment is 
authorized on a voucher stated in favor of the Fish and Wildlife 
Service, Department of the Interior, in the amount of $2,066.58. 

It is explained that such amount represents payment of 10 cents 
per ton for aggregate (gravel) removed by the Department of the 
Army from the Upper Souris National Wildlife Refuge under Special 
Use Permit No. 49-590 granted by the Fish and Wildlife Service 
under date of March 30, 1949. 

The said letter states that although the terms of the permit were 
accepted by your office, question now arises as to the propriety of 
the payment inasmuch as the county in which the refuge is located 
would be entitled to 25 percent of such amount in accordance with 
the terms of section 401 of the act of June 15, 1935, 49 Stat. 383, as 
amended, 16 U. S. Code 715s, thereby resulting in a loss to the Govern- 
ment of the amount payable to the county. 

Generally, in the absence of a specific provision of law therefor, no 
property may be transferred from one Government agency to another 
without reimbursement. See section 202 (e) of the Federal Property 
and Administrative Services Act of 1949, 63 Stat. 385. Apparently, 
the Congress, in providing that the county in which a refuge is located 
should be entitled to 25 per centum of all moneys received from the 
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sale of surplus products from such refuge, considered that such por- 
tion of the revenues represented an equitable payment to the county 
for the loss of use of the land. 

Accordingly, since there appears to be no authority of law for the 
transfer of the property involved without reimbursement, and since 
to deny a county a portion of the revenues would be contrary to the 
provisions of said section 401 and the intent of Congress in enacting 
the same, the voucher, if otherwise correct, may be certified for 
payment. 

The voucher and the related papers are returned herewith. 


[B-94022] 


Transfer Allowances—Civilians Appointed or Transferred 
for Duty in Foreign Areas 


The transfer allowance prescribed by the standardized regulations issued pur- 
suant to Executive Order No. 10011 and defined as a cost-of-living allowance may 
be paid to new appointees for service in foreign countries, and, therefore, a person 
newly appointed after the effective date of the regulations for a foreign duty 
assignment is entitled to receive a transfer allowance to the same extent as a 
person transferred from one post to another. 


The transfer allowance prescribed by the standardized regulations issued pur- 
suant to Executive Order No. 10011 and defined as a cost-of-living allowance may 
be paid to an employee whose travel to his permanent duty station in a foreign 
country, upon transfer from a station within the United States, was begun prior 
to the effective date of the regulations, provided the regulations were in effect 
at the foreign duty station at the time of his arrival. 

Comptroller General Warren to the Administrator of Veterans 


Affairs, May 16, 1950: 


There has been considered your letter of March 24, 1950, with which 
was enclosed a voucher submitted by Harold V. Seiferd claiming the 
transfer allowance prescribed by section 6 of the Standardized Gov- 
ernment Civilian Allowance Regulations (Foreign Areas) issued by 
the Department of State, pursuant to the provisions of Executive 
Order 10011 dated October 22, 1948. 

It appears that Mr. Seiferd was appointed to the position of Ad- 
judicator, Veterans Administration Regional Office, Manila, P. L., 
effective October 21, 1948. Transportation from Brooklyn, New York, 
to Manila, P. I., was authorized under the provisions of section 7 of, 
Public Law 600, 79th Congress, 60 Stat. 808, by travel order dated 
October 1, 1948, which gave. the approximate date upon which travel 
would begin as October 18, 1948. Because of the unavailability of 
steamship accommodations, Mr. Seiferd did not commence traveling 
until December 20, 1948, arriving in Manila, P. I., on January 10, 
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1949. It is noted that the Standardized Government Civilian Allow- 
ance Regulations became effective at the beginning of the pay period 
which includes January 2, 1949, in accordance with section 1.3 thereof. 

There was enclosed with your letter a copy of a letter dated No- 
vember 21, 1949, to the Manager, Veterans Administration Regional 
Office, Manila, P. I., expressing a desire on the part of the Central 
Office that claims for the transfer allowance be processed and paid 
by the overseas station to which an employee is assigned or trans- 
ferred. The concluding paragraph of that letter—which you state 
clearly indicates that the granting of this allowance would be limited 
to employees transferring from a duty station within the United 
States to a duty station in a foreign country and does not contemplate 
the granting of the transfer allowance to a person newly appointed 
for foreign service whose duty station of initial assignment is in a 
foreign country—reads as follows: 

Since these claims, which classified generally as a cost-of-living allowance, 
are directly incident to the employee’s change of duty station it has been deter- 
mined that Limitation Symbol .007 is chargeable with this expense. 

You request to be advised as to whether Mr. Seiferd’s claim must 
be disallowed upon the ground that he is a new appointee, as dis- 
tinguished from a transferee. Also, you request to be advised whether 
employees transferred from duty stations within the United States 
for permanent assignment to duty stations in foreign areas whose 
travel thereto was begun prior to the effective date of the Standard- 
ized Government Civilian Allowance Regulations are eligible for 
receipt of the transfer allowance. 

Since the letter of November 21, 1949, was written long after any 
right to the transfer allowance otherwise might have accrued in the 
case presented it can, of course, be given no effect astothat case. Being 
primarily an instruction from one official to another, neither may it 
be considered as a regulation within the meaning of section 1.6 of 
the Standardized Government Civilian Allowance Regulations which 
provides in part that: 

* * * Within the scope of these regulations, the head of an agency may 
issue such further implementing regulations as he may deem necessary for the 


guidance of his agency with regard to the granting of and accounting for these 
allowances. * * * 


Accordingly, even after the date of issuance, it can have no applica- 
tion in determining the rights of any individual to a transfer 
allowance. 

Section 901 (2) (ii) of the Foreign Service Act of 1946, 60 Stat. 
1026, authorizes the granting of cost-of-living allowance whenever the 
Secretary of State determines 
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that extraordinary and necessary expenses, not otherwise compensated for, 
are incurred by an officer or employee of the Service incident to the establish- 
ment of his residence at his post of assignment ; 

The definition of “transfer allowance” as it originally appeared in 
section 6.1 of the Standardized Government Civilian Allowance 
Regulations is: 

“Transfer allowance” means a cost-of-living allowance granted pursuant to 
section 901 (2) (ii) of the Foreign-Service Act of 1946 (22 U.S. C. 1131 (2)) 
to an officer or employee whenever such officer or employee has incurred extraor- 
dinary and necessary expenses, not otherwise compensated for, incident to 
the establishment of his residence at his post of assignment. 

That definition was amended by Allowance Circular No. 8 of June 15, 
1949, by adding section 6.1b as follows: 

“Transfer” means an appointment, assignment, re-assignment, or transfer 

that involves travel on the part of an officer or employee from one post to 
another or from a place in the United States to a post listed in section 9.1 
{Italics supplied.] 
Certainly, there is nothing in the basic act or original definition to 
require a conclusion that a transfer allowance could not be paid in 
the case of new appointees, and in view of the amended definition 
which appears to have been added merely to clarify the original 
definition, there is little room for doubt as to the applicability of the 
transfer allowance provisions of the regulations to new appointees. 
Accordingly, it is concluded that persons newly appointed for service 
in foreign countries presently are, and, since the effective date of 
the regulations, have been entitled to receive a transfer allowance to 
the same extent as persons transferred from one post to another. 

As to the remaining point raised in your letter, attention is invited 
to section 6.21 of the Standardized Government Civilian Allowance 
Regulations as amended by Allowance Circular No. 8 of June 15, 1949, 
which reads the same as section 6.2 of the original regulations, as 
follows: 

The amount of the transfer allowance granted to an officer or employee shall 
be determined by the zone classifications of the respective posts (or places) 
to which and from which he is transferred, and which re in effect on the date 
of his arrival at his new post (see sec. 9.1), by his salary (see sec. 1.5¢), and his 
family status (see sec. 1.5b), as prescribed by section 9.6. [Italics supplied.] 

It is concluded that the above regulation constitutes sufficient basis 
for the conclusion that an employee transferred from a duty station 
within the United States for permanent assignment to a duty station 
in a foreign area may receive a transfer allowance, even though his 
travel thereto was begun prior to the effective date of the Standardized 
Government Civilian Allowance Regulations, provided that such 
regulations were in effect at the foreign duty station at the time of his 
arrival. 


899191™—50——30 
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The voucher, which properly may be processed for payment, is re- 
turned herewith. 


[B-92165] 


Pay and Allowances—Savings Provisions of the Career 
Compensation Act of 1949 

A Navy enlisted man who while hospitalized was receiving subsistence in kind 
on the day prior to the effective date of the Career Compensation Act of 1949, 
and who otherwise is entitled to the saved total compensation thereunder, may 
upon return from the hospital to his permanent duty station include in the 
computation of his saved total compensation the appropriate station subsistence 


ailowance which he otherwise would have been entitled to receive at his per- 
manent duty station under prior laws. 


A member of the Navy whose saved total compensation under section 515 of the 
Career Compensation Act of 1949 includes submarine pay and who is detached 
from one submarine and reports on board another on the same or following day 
does not thereby fail to qualify for submarine pay under prior laws and, there- 
fore, may continue to receive such pay as a part of his saved total compensation ; 
however, a member who fails to report for duty on board another submarine 
on the day of detachment or on the following day does thereby fail to qualify 
for submarine pay under prior laws and, therefore, may not include such pay 
zs a part of his saved total compensation. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 17, 1950: 


There has been considered your letter of January 16, 1950, request- 
ing decision on several questions which have arisen in connection with 
the administration of the savings provisions contained in section 515 
of the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, 63 Stat. 802. It is assumed that the enlisted members 
in each case were entitled to the benefits of the Servicemen’s Depend- 
ents Allowance Act of 1942, as amended, on September 30, 1949. 

The first question presented involves the case of an enlisted member 
of the Navy who although entitled to station subsistence allowance 
when performing duty at his permanent duty station was not actually 
in receipt of such allowance on September 30, 1949, by reason of the 
fact that he was confined as a patient at a naval hospital from Sep- 
tember 12 to October 28, 1949, where he was furnished rations in 
kind. The question is whether, upon return from the hospital to his 
permanent duty station, the subsistence allowance authorized under 
laws in effect on September 30, 1949, may be included in computing 
the member’s saved “total compensation,” as defined in section 
515 (b), even though he was not actually receiving such allowance 
on September 30, 1949. 

Section 515 (b) of the Career Compensation Act of 1949, 63 Stat. 
831, provides in part as follows: 
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Any member who, on the effective date of this Act, is serving in an enlistment 
contracted prior to the date of enactment of this Act, or any member whose 
enlistment terminated in the period between the date of enactment and the 
effective date of this Act, both dates inclusive, and who has entered into a 
new enlistment within one month of such termination shall not, prior to the 
expiration of the enlistment or reenlistment described above, or July 1, 1952, 
whichever is earlier, suffer any reduction by reason of this Act in the total com- 
pensation which he is entitled to receive under any provision of law in effect 
on the day immediately preceding the effective:date of this Act: * * * 

The said section 515 (b) broadly refers to the total compensation 
which the member was entitled to receive “under any provision of 
law in effect” on September 30, 1949, and, as stated in decision of 
November 30, 1949, 29 Comp. Gen. 241, 253 (answer to the 11th ques- 
tion), there is no substantial reason to believe that the Congress 
intended by such language to deprive a member of the benefits of 
such savings provision during a period which might extend as late 
at July 1, 1952, or almost three years, merely because the member hap- 
pened to be in a nonpay status on September 30, 1949, or by reason, 
for example, of authorized leave without pay, absence over leave, 
excess leave, etc., where he otherwise was in a status generally 
entitling him under laws in effect on that date to total compensation 
sufficient to bring him within such savings provision. Nor does there 
appear to be any intent to deprive a member of the benefits of the 
said savings provision merely because the member was being sub- 
sisted in kind rather than being paid a subsistence allowance on 
September 30, 1949. Asa matter of fact, the law in effect on Septem- 
ber 30, 1949 (section 10 of the Pay Readjustment Act of 1942, 56 
Stat. 363, as amended, 37 U.S. C. 110), authorized each enlisted mem- 
ber not furnished rations in kind to be paid an allowance for subsist- 
ence, the amount thereof depending upon the conditions under which 
the duty of the member was being performed; and the said section 10 
further provided that enlisted members entitled to receive allowances 
for quarters or subsistence should continue, while their permanent 
station remained unchanged, to receive such allowances while sick in 
hospital or absent from their permanent duty stations in a pay status, 
with the proviso that allowances for subsistence should not accrue 
while the member was in fact being subsisted at Government expense. 
Consequently, on September 30, 1949, the enlisted member here 
involved was entitled, under the law in effect on that date, to subsist- 
ence in kind or a money allowance in lieu thereof, and, as stated in 
decision of March 3, 1950, B-90839, 29 Comp. Gen. 347: 

* * * the conclusion must be reached that an enlisted member otherwise 
entitled to saved total compensation is entitled to continue to receive either 
subsistence in kind or a money allowance in lieu thereof as an item of his saved 
total compensation so long as he qualifies for one or the other. That is to say, 


the subsistence in kind and the money allowance are alternatives of the same 
basic allowance, an enlisted member being entitled to one as a substitute for the 
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other at all times, and the fact that the allowance may temporarily be included 
in, or be paid in, the form of a per diem travel allowance does not result in a 
failure of the member to continue to qualify for such basic subsistence allowance, 
within the meaning of the limitation in section 515 (b). * * * 

The reasoning in that decision is equally applicable in the present 
case. Accordingly, if the enlisted member here involved otherwise 
would have been in a status entitling him to saved total compensation 
on September 30, 1949, he would be entitled, upon return from the 
hospital to his permanent duty station, to include in the computation 
of his saved total compensation the appropriate station subsistence 
allowance which he otherwise would have been entitled to receive at 
his permanent duty station under laws and regulations in effect on 
September 30, 1949. 

The second question involves an enlisted member who was entitled 
to station subsistence allowance on September 30, 1949, and thereafter 
was ordered to perform temporary additional duty away from his 
permanent station for a specified period during which he received a 
travel allowance or was furnished rations in kind. The question is 
whether the member’s pay account may be credited with station sub- 
sistence allowance upon return to his permanent duty station follow- 
ing the period of entitlement to travel allowance or subsistence in 
kind; and, presumably, such question arises by reason of the provision 
in section 515 (b) of the Career Compensation Act of 1949 which pro- 
vides as follows: 





* * * Provided further, That * * * (2) the provisions of this subsec- 
tion shall cease to apply to any part of such total compensation upon the failure 
of such member or his dependent or dependents to qualify therefor or to be 
entitled thereto * * *, 

The identical question was considered in decision of March 3, 1950, 
B-90839, 29 Comp. Gen. 347, where it was held (quoting the syllabus) : 

An enlisted member of the uniformed services who was receiving subsistence 
in kind or a money allowance in lieu thereof under the law in effect on September 
30, 1949, and who is otherwise entitled to the saved total compensation provided 
for in section 515 (b), of the Career Compensation Act of 1949, may continue 
to receive either subsistence in kind or a money allowance as an item of his saved 
total compensation so long as he qualifies therefor even though the allowance 
temporarily may be included in, or be paid in, the form of a per diem travel 
allowance. 

Accordingly, the fact that an enlisted member may perform tem- 
porary additional duty away from his permanent duty station would 
not operate to deprive him of the benefits of the said savings provision 
in section 515 (b), if otherwise entitled thereto, upon return to his 
permanent duty station. 

The next question concerns the right of an enlisted member of the 
Navy to continue to include submarine pay in the computation of his 
saved total compensation under section 515 of the Career Compensa- 


tion Act following his detachment from one submarine and attachment 
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to another submarine on the same day or the following day. Pre- 
sumably, the doubt in the matter is whether, under such circumstances, 
a member is to be regarded as having failed to qualify for submarine 
pay within the meaning of the proviso in section 515 (b), supra (and 
the identical provision in the first proviso in section 515 (a) of the 
act, 63 Stat. 831), so as to exclude such additional pay from the com- 
putation of the member’s saved total compensation. Also, decision is 
requested on two related questions as follows: 

(a) Is a member, otherwise entitled to “saved pay” (including submarine 
credit items or pay for duty aboard a submarine), upon detachment from a sub- 
marine and subsequently reporting on board another submarine after an interval 


of one day, entitled to “saved pay” or to pay under the Career Compensation Act 
of 1949? 


(b) Is a member, otherwise entitled to “saved pay” (including submarine 
credit items of pay for duty aboard a submarine), upon detachment from a sub- 
marine and reporting to another submarine, under orders which require travel 
over a period of several days, entitled, after such detachment, to “saved pay” 
or to pay under the Career Compensation Act of 1949? 

Under the Jaw in effect on September 30, 1949, insofar as concerns 
the present question, enlisted members of the Navy “on duty on board 
a submarine of the Navy” were entitled “while so serving” to receive 
50 per centum additional pay of their rank or rating. See the act of 
April 9, 1928, 45 Stat. 412, as amended, 34 U. S. C. 886, 1946 Ed. It 
has been held that under the said 1928 act, as amended, submarine 
pay is creditable only for periods of actual service on board a sub- 
marine of the Navy and not for periods of absence on temporary 
duty, leave, or sickness; and, also, that submarine pay is creditable 
from the date of reporting to duty on board a submarine and termi- 
nates on the date of detachment therefrom. See paragraph 54314-2 
of the Bureau of Supplies and Accounts Manual. Also, see 14 Comp. 
Gen. 635; 19 id. 90. The rules therein enunciated with respect to 
officers were made equally applicable to enlisted men by the provi- 
sions of the act of August 4, 1942, 56 Stat. 736, which, in effect, made 
the statutory provisions relating to submarine pay theretofore appli- 
cable to officers also applicable to enlisted men of the Navy. Ac- 
cordingly, a member otherwise entitled to additional pay for sub- 
marine duty need not be viewed as having failed to qualify for sub- 
marine pay under the 1928 act, as amended, if, following detachment 
from one submarine, he reports on board another submarine on the 
same day or the following day, since he would be entitled to submarine 
pay for the whole of both days, the law in that respect not taking 
account of fractions of a day. See A-75179, May 28, 1936, and B- 
91668, March 3, 1950, 29 Comp. Gen. 352. However, if a member, 
upon detachment from one submarine, fails to report for duty on board 
another submarine on the same day or the following day, irrespective 
of the reasons therefor, it must be concluded that he failed to qualify 
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for submarine pay and, if the loss of submarine pay reduces the saved 
total compensation below the amount of total compensation he would 
then receive under the new act, he would be required to be paid there- 
after under the new act. The questions presented are answered 
accordingly. 


[B-93044] 




































Contracts—Payments—Incomplete Performance 


Where a contractor, under a contract with the Veterans Administration to fur- 
nish ambulance service to veterans, went to the home of a veteran at the direc- 
tion of the Administration for the purpose of transporting him to a veterans 
hospital and, upon finding that the veteran already had been taken to the 
hospital, made the return trip without having rendered any actual ambulance 
service, the certifying officer, in approving the contractor’s claim, may consider 
the contract price as the reasonable value of the services rendered, in the absence 
of a showing of any pecuniary savings to the contractor by being unable to make 
complete performance. 


A contractor who, under a contract with the Veterans Administration to furnish 
ambulance service to veterans, makes an extra trip to a veteran’s home due to 
his physical condition not permitting his removal to a veterans hospital when 
the ambulance arrived on the first trip may be paid for the extra trip where 
the emergent condition did not permit prior approval by the Veterans Admin- 
istration. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, May 17, 1950: 


Reference is made to letter dated February 15, 1950, from the Deputy 
Administrator, transmitting a voucher stated in favor of Pat H. Foley 
and Company in the amount of $5, covering a claim for ambulance 
service furnished under contract No. V3062P-23, dated May 23, 1949, 
and requesting a decision on a number of questions which have arisen 
in connection with the furnishing of ambulance transportation to 
beneficiaries of the Veterans Administration from their homes to a 
Veterans Administration facility for hospital care. 

In the letter it is reported that H. H. Baker of 1010 Autry Street, 
Houston, Texas, representing C. C. McMillan, a veteran, contacted 
the Veterans Administration Hospital at Houston, Texas, and re- 
quested, for the veteran, ambulance transportation from the veteran’s 
home to the Veterans Administration Hospital because the veteran 
was having a heart attack; that after determining the veteran could 
be admitted to the hospital and was entitled to transportation at Gov- 
ernment expense, an authorization was issued to Pat H. Foley and 
Company, Ambulance Service, to transport the veteran by ambulance 
from his home to the Veterans Administration Hospital; that before 
the arrival of the ambulance the veteran proceeded to the hospital 
by other means of transportation ; and that, therefore, when the ambu- 
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lance arrived and it was found the veteran had departed to the hos- 
pital, it returned to the garage, thereby not rendering any actual 
ambulance service. 

In view of the facts thus presented, decision is requested on the 
following questions: 














1. May a certifying officer of the Veterans Administration approve the claim 
under such circumstances as stated above? 

2. If your answer to Question 1. is in the negative, would it be the same if 
the ambulance traveled a considerable distance and, upon arrival 

a. Found the veteran deceased? 

b. The veteran refused to be transported to the kospital? 

8. If, upon arrival, in a local call, the beneficiary is found to be in a condition 
which will not permit removal at that specific time but may be removed later 
the same day and the ambulance makes two trips between the garage and the 
pick-up point before completing the service, may payment be made for the 
extra trip. 

a. If authorized by the Veterans Administration? 


b. If performed on own initiative, or otherwise, without contact with the 
Veterans Administration? 












































It is a well-settled principle of law that where the performance 
of work or labor is a condition precedent to entitle the party to re- 
covery, the fulfillment must be shown; but it is likewise well recog- 
nized that if services to a third person are contracted for, and they 
cannot be rendered in full because of the third person's death, or re- 
fusal to receive them, recovery may be had for the part performance 
though it is of no pecuniary benefit tothe promisor. 6 Williston, Con- 
tracts (Rev. Ed. 1938), section 1977, p. 5554. 

In the instant case the contractor did all it could do in attempting 
to carry out the terms of the contract and it is assumed that its re- 
sulting expenses were nearly equal to those which would have flowed 
from full performance. The readiness and liability of the contractor 
to perform, together with its attempt to do so under the circum- 
stances, were equivalent to actual performance; and, in the absence 
of a showing of any pecuniary outlay which the contractor was saved 
because it was unable to make complete performance, all factors con- 
sidered, it would appear that the contract price properly should be 
considered as the reasonable value of the services rendered. Cf. Hardy 
v. United States, 9 C. Cis. 244. See, also, Dolton v. Cain, 14 Wall. 472, 
wherein it was stated that a party who had done all that could rea- 
sonably be expected of him to perform his part of an agreement will 
be considered as having performed it. 

Accordingly, question 1 is answered in the affirmative, rendering 
unnecessary any answer to question 2. 

With respect to question 3 (a) there would appear to be no legal 
objection to payment for the extra trip when authorized by the Vet- 
erans Administration. With reference to question 3 (b) there would 
appear to be no legal objection to payment for the extra trip if made 
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under emergency conditions which would nct permit prior approval, 

and the Veterans Administration determines and certifies that such 

trip would have been authorized if prior approval had been requested. 
The voucher is returned herewith. 


[B-94488] 


Personal Injuries—Damages—Availability of Post Office 
Department Appropriations to Reimburse Subrogee Under 
Railroad Unemployment Insurance Act 


The Railroad Retirement Board, as subrogee under the Railroad Unemployment 
Insurance Act of a railroad employee injured through the negligence of a postal 
employee, may be reimbursed from appropriations of the Post Office Department 
the sum withheld by the Department from an award made under the Federal 
Tort Claims Act, in the amount of sick benefits received by the employee from 
the Railroad Unemployment Insurance Account. 

Comptroller General Warren to the Postmaster General, May 17, 


1950: 


Reference is made to your letter of April 10, 1950, requesting to be 
advised as to whether your Department properly may reimburse the 
Railroad Retirement Board for an amount paid as sick benefits to an 
employee of the Central Railroad Company of New Jersey, who was 
injured through the negligence of an employee of your Department 
while performing official duties. 

It is explained that the injured employee of the Central Railroad 
Company of New Jersey filed a claim with your Department in the 
sum of $335.56 pursuant to the Federal Tort Claims Act, approved 
August 2, 1946, 60 Stat. 842, 843, and that, upon consideration of the 
claim, it appeared that the claimant had been paid the sum of $68 in 
sick benefits by the Railroad Retirement Board. Under such circum- 
stances the claimant was awarded the sum of $267.56 and the Railroad 
Retirement Board has now requested reimbursement from your De- 
partment in the amount paid by the Board as sick benefits to the 
claimant as the result of such injury. 

You point out that the right of an insurer or other subrogee to 
assert a claim under the Federal Tort Claims Act has been established 
in the case of United States v. Aetna Casualty & Surety Company, 
338 U.S. 366. However, it is indicated that your doubt in the instant 
matter arises by reason of the fact that the subrogee, the Railroad 
Retirement Board, is an agency of the United States Government, and 
as such comes within the principles of the decisions 25 Comp. Gen. 322; 
10 id. 288; 8 id. 600; 5 id. 162. 
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The decisions of the accounting officers just cited are to the effect 
that, where public property in the custody of one agency of the Govern- 
ment is loaned to another agency, the cost of repairs and replacement 
in the event of damage or loss of the property may not be paid from 
the appropriations of the borrowing agency. The reason for this 
rule is, generally, that the appropriations of the borrowing agency 
were not provided for the purpose of repairs or replacements of arti- 
cles under the control of another agency, and that any payment there- 
for would result in an improper enhancement of the appropriations of 
the lending agency available for that purpose. However, the applica- 
bility of the rule of said decisions to the instant case is not apparent. 
Aside from the fact that there is not here involved the matter of 
repairs or replacement of damaged or lost public property, it is obvious 
that the appropriations of the Post Office Department are available 
for the payment requested by the Railroad Retirement Board, and that 
such payment would not result in any improper enhancement of appro- 
priated funds of the Board. In that connection, it appears that the 
benefits in question were paid from the Railroad Unemployment Insur- 
ance Account established by 45 U. S. Code 360, which account is 
maintained by the contributions of employers and employee repre- 
sentatives covered by the Railroad Unemployment Insurance Act. 
See 45 U. S. Code 358. 


Further, particular attention is invited to section 12 (0) of the 
Railroad Unemployment Insurance Act, 45 U. S. Code 362 (0), which 
provides as follows: 


Benefits payable to an employee with respect to days of sickness shall be 
payable regardless of the liability of any person to pay damages for such infirmity. 
The Board shall be entitled to reimbursement from any sum or damages paid 
or payable to such employee or other person through suit, compromise, settlement, 
judgment, or otherwise on account of any liability (other than a liability under 
a health, sickness, accident, or similar insurance policy) based upon such infirmity, 
to the extent that it will have paid or will pay benefits for days of sickness result- 
ing from such infirmity. Upon notice to the person against whom such right or 
claim exists or is asserted, the Board shall have a lien upon such right or claim, 
any judgment obtained thereunder, and any sum or damages paid under such 
right or claim, to the extent of the amount to which the Board is entitled by 
way of reimbursement. 


It is clear that the purpose of the above provision of law is to main- 
tain the corpus of the involved account wherever possible, and that 
such purpose would be defeated by failure to make payment in the 
instant case. In consideration thereof, and of the nature of the funds 
involved, and since no legal objection to the payment otherwise is 
perceived because of the fact that the Railroad Retirement Board is 
an agency of the United States, you are advised that the reimbursement 
requested by the Board properly may be made by your Department. 
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[B-90336] 


Compensation—Postal Service—Charmen and Charwomen 


A postal field service employee who receives an appointment to the competitive 
classified position of charman or charwoman, established under the Postal Service 
pay statute of July 6, 1945, may be considered as having been appointed to a 
“regular position” within the meaning of that term as used in section 2 of the 
Postal Pay Act of October 28, 1949, so as to be entitled to an advancement to 
grade 3 on the effective date of the 1949 act, under an appointment made prior 
thereto, or to be appointed at that grade on or after that date. 

Comptroller General Warren to the Postmaster General, May 19, 


1950: 


Reference is made to your letter of December 27, 1949, your reference 
47, requesting decisions upon two matters hereinafter set forth. 

The first matter involves the question of whether employment in the 
custodial service from October 1, 1933, and all service in the mail 
equipment shops, may be credited as postal field service in computing 
the eligibility for meritorious and longevity grades under section 1 of 
the Postal Pay Act of October 28, 1949, Public Law 428, 63 Stat. 952, 
In view cf the provisions of section 4 (b) of the act of May 3, 1950, 
Public Law 500, 64 Stat. 103, repealing the provisions of section 1 of 
Public Law 428, retroactively effective to November 1, 1949, and in 
view of the provisions of section 1 (c) of Public Law 500, 64 Stat. 101, 
authorizing custodial service in the Post Office Department on or after 
October 1, 1933, and service in the mail equipment shops before or after 
July 1, 1945, to be considered as postal field service, there no longer 
appears to be any need for consideration of the first matter. 

You present the following questions in connection with the second 
matter : 

1—Is a charman in the Custodial Service appointed on January 1, 1949, under 
competitive classified appointment. at Grade 1, entitled to advancement to Grade 
3, effective November 1, 1949. under section 2 (a) of the Act. 

2—Is an employee appointed probationally to a position of chairman in the 
Custodial Service on December 1, 1949, under section 2 (a) [(b)], entitled to 
original appointment at Grade 3 or is he required to wait until December 1, 1950, 
before advancement to Grade 3. 

Subsection (a) of section 2, Public Law 428, 63 Stat. 953, provides, 
in effect, that each employee in the postal field service prior to Novem- 
ber 1, 1949, the effective date of Public Law 428, whose original ap- 
pointment to a “regular position” was to a grade lower than grade 3 
under the Postal Pay Act of July 6, 1945, Public Law 134, 59 Stat. 435, 
as amended, who has not progressed to grade 3, shall be placed in grade 
3 as of November 1, 1949. Subsection (b) of said section 2, 63 Stat. 
953, authorizes future appointees to a “regular position” to be placed 
in grade 3. Subsections (c) and (d) of section 2, 63 Stat. 953, apply 
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to individuals theretofore or thereafter appointed to a substitute or 
temporary position and require such appointees to be on the rolls for 
an aggregate period of one year before advancement to grade 3. 

It appears from your letter that the provisions of subsections (c) 
and (d) of section 2, Public Law 428—applicable to an appointee to a 
substitute or temporary position—originally were considered as apply- 
ing to all hourly rate employees, including charmen and charwomen 
of the custodial service compensated at hourly rates pursuant to section 
14 (j), Public Law 134, 59 Stat. 449, but that it now is thought admin- 
istratively that, since charmen and charwomen are employed on regu- 
lar tours of duty, they properly are for consideration as coming under 
the provisions of subsections (a) and (b), section 2, Public Law 428, 
applicable to appointees to a “regular position.” 

There are no provisions for the appointment of substitutes in the 
custodial service, and, since there is no question of the charmen or 
charwomen here involved having received a temporary appointment, 
it is clear that said class of employees does not come within the pro- 
visions of subsections (c) and (d), section 2, Public Law 428, irrespec- 
tive of the fact that they are compensated at hourly rates. While 
subsections (a) and (b) of section 2, Public Law 428, use the term 
“regular position,’ House Report No. 1448, accompanying H. R. 4495, 
which became Public Law 428, discloses that the said subsections were 
intended to apply to “regular employees.” 

Since temporary and substitute employees are covered by subsec- 
tions (c) and (d), it appears that an employee receiving a competitive 
classified appointment to the position of charman or charwoman estab- 
lished under section 14 (j), Public Law 134, 59 Stat. 449, properly 
may be considered as having been appointed to a “regular position” 
within the meaning of that term as used in subsections (a) and (b), 
section 2, Public Law 428. This, of course, includes a probational 
appointee who is appointed to such a position but who is required 
under section 2.3 of Civil Service Rule II to serve a trial period during 
the period of probation. 

Accordingly, the employee described in question 1 above, who was 
appointed on January 1, 1949, under a competitive classified appoint- 
ment to the position of charman, provided for under section 14 (j), 
Public Law 134, may be considered as having been appointed to a 
“regular position” and entitled under subsection (a), section 2, Public 
Law 428, to advancement to grade 3, effective November 1, 1949. Un- 
der the same rule the employee involved in question 2 who received a 
probational appointment as charman on December 1, 1949, is entitled 
to an original appointment at grade 3 under subsection (b), section 
2, Public Law 428. 
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[B-94930] 


Furlough Travel Allowance—Travel Allowance Deduction 
Requirement 

A Marine Corps Reserve enlisted woman who was discharged from an enlistment 
terminated without active service for the purpose of immediate enlistment in 
the Regular Marine Corps, and whose last and only active service resulted in 
the payment of a travel allowance under section 126 of the National Defense Act, 
is not entitled to the furlough travel allowance provided by section 6 of the 
act of October 6, 1945, without deduction therefrom of the amount of travel allow- 
ance previously paid. 

Assistant Comptroller General Yates to Maj. G. R. Frank, U. S. 
Marine Corps, May 23, 1950: 


There has been received by 1st endorsement, from the Comman- 
dant of the Marine Corps, your letter of April 24, 1950, requesting 
decision whether you are authorized to credit the account of Private 
First Class Ruth E. Schumaker, USMC, with $50.60 representing 
travel allowance paid to her at the time of her discharge from the 
Marine Corps Reserve on August 16, 1946, on the basis of the facts 
shown therein. 

It appears that Private Schumaker enlisted in the Marine Corps 
Reserve on April 10, 1945; reported for active duty May 9, 1945, and 
was relieved from active duty and discharged on August 16, 1946. It 
further appears that she reenlisted in the Marine Corps Reserve on 
March 24, 1947; was discharged May 24, 1949; reenlisted May 25, 1949, 
and was discharged July 7, 1949, to enlist in the Regular Marine 
Corps; and that she so enlisted on the following date and is still serv- 
ing in such enlistment. She performed no active service in the Marine 
Corps Reserve under the enlistments entered into on March 24, 1947, 
and May 25,1949. It appears that she was granted reenlistment leave 
at Washington, D. C., on September 26, 1949, and that she was paid 
furlough travel allowance in the sum of $284, computed at the rate of 
5 cents per mile, on the distance from Washington, D. C., to Riverside, 
California, place of leave, and return, iess $50.60 travel allowance paid 
at the time of her release and discharge on August 16, 1946. 

The order to adjust the account of Private Schumaker with the 
amount here involved apparently is based upon a decision of this Office, 
dated July 1, 1949, 29 Comp. Gen. 6, and you express a doubt as to 
whether that decision authorizes such action in the present case. The 
facts in that case show that the enlisted man was discharged from 
the service on December 6, 1945, following wartime active duty in 
the Marine Corps Reserve; that he reenlisted in the Marine Corps 
Reserve on September 19, 1946, for four years, and served on con- 
tinuous active duty until August 16, 1948, when he was discharged 
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for the purpose of immediate enlistment in the Regular Marine Corps, 
and that he so enlisted the following day. It was held that since 
no travel allowance was paid incident to the discharge which im- 
mediately preceded his enlistment in the Regular Marine Corps, the 
amount of the travel allowance paid at the time of his discharge in 
1945, was improperly deducted from the furlough travel allowance 
to which he was entitled under the act of October 6, 1945. 


Section 6 of the said act of October 6, 1945, 59 Stat. 539, provides 
that: 


Every person discharged or released from the military or naval forces on 
or after June 1, 1945, who enlists or reenlists in the Regular Military or Naval 
Establishment (irrespective of the service from which discharged or released), 
and who is granted a reenlistment furlough or leave, shall be paid * * * a 
furlough travel allowance * * *. No monetary allowance shall be paid 
under this section if travel allowance at least as great has been paid under 
section 126 of the National Defense Act upon the discharge or release imme- 
diately preceding the enlistment or reenlistment, and if travel allowance in a 
lesser amount has been so paid under section 126 of the National Defense Act, 
the monetary allowance provided for in this section shall be reduced by that so 
paid under such section 126. * * * 

Paragraph 10 of Marine Corps General Order No. 23, dated May 6, 
1949, titled “Reenlistment Leave,” provides as follows: 

a. Former active members of the Marine Corps and Marine Corps Reserve, 
officers and enlisted, who reenlist in the Regular Marine Corps, may be granted 
reenlistinent leave. Reenlistment leave may be granted only once during an 
enlistment period. 

While-the benefits provided by the said section 6 of the act of Octo- 
ber 6, 1945, are offered as an inducement for enlistment or reenlistment 
in the Regular Military or Naval Establishment of persons who were 
discharged or released from the military or naval forces, it does not 
follow that the statute contemplated the payment of such benefits, 
without diminution of travel allowance previously paid, in cases where 
the enlistment in the Regular service follows two enlistments in the 
Reserve, during all of which time the enlisted person was in an inac- 
tive status. Such inducement primarily was directed to persons who, 
as a result of continuous active military service, were unable to obtain 
leave or furlough from their posts or statious to visit their relatives, 
etc., and the “release” or “discharge” referred to in the first part of 
the section obviously has reference to a discharge or release from 
active military or naval service. As a matter of fact, the statute rea- 
sonably was susceptible to an administrative interpretation that re- 
enlistment furlough travel allowance should not be payable following 
x complete enlistment comprised wholly of inactive service, on the 
basis that the Naval Reserve Act of 1938, as amended, 34 U.S. C. 853b, 
permits inactive naval and Marine Corps reservists to accept employ- 
ment in any civil branch of the public service and to practice their 
civilian profession or occupation. In such a status they necessarily 
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would be under no impediment or restriction to visit whomever they 
desired, and at whatever places, without the inhibition which might 
attach to service personnel on extended active duty. 

While paragraph 10a of Marine Corps General Order No. 23, supra, 
appears to have interpreted the effect of section 6, supra, otherwise 
with respect to granting furlough, the separation of this woman from 
the Marine Corps Rserve while in an inactive status does not con- 
stitute a discharge or release within contemplation of section 126 of 
the National Defense Act, asamended. Notravel allowance is payable 
under the said section 126 upon discharge from an enlistment in the 
Marine Corps Reserve which has been terminated without active serv- 
ice; hence, to give section 6 of the act of October 6, 1945, some effect 
in a case of this nature, the discharge or release is that which ter- 
minated her active service, and inasmuch as the last, and only, active 
service of this woman resulted in the payment of travel allowance 
under section 126 of the National Defense Act, as amended, such pay- 
ment. properly was deducted from the reenlistment furlough travel 
allowance. 

Accordingly, you are not authorized to credit the account of the 
enlisted woman with the amount of $50.60 and the Order to Adjust 
Account, transmitted with your letter, will be retained in this Office. 
The original leave authorization of September 26, 1949, as amended, 
is returned herewith, as reqeusted. 


[B-93559] 


Compensation—Night Differential; Overtime; Sundays and 
Holidays—Standard v. Daylight Saving Time 


Services performed on Sundays or holidays for which extra compensation is 
authorized by law may be regarded as “services between or after certain specified 
hours of the day or night” within the meaning of that term as used in the act 
of September 7, 1949, and the provision in the act respecting the time—daylight 
saving or standard—observed where such services are performed may be con- 
sidered as contemplating the time observed in that area, so that the extra 
compensation to which an employee is entitled for services performed between 
or after certain specified hours, or on Sundays or holidays, should be computed 
on the basis of whichever time is observed at the place where the work was 
performed. 


Comptroller General Warren to the Attorney General, May 24, 
1950: 


Reference is made to your letter of March 6, 1950, enclosing a copy 
of an opinion dated December 30, 1949, from the Acting General 
Counsel of the Immigration and Naturalization Service, relative to 
the application of the act of September 7, 1949, Public Law 288, 63 
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Stat. 690, in computing additional compensation payable (1) for 
services performed on Sundays and holidays, and (2) for duties 
performed between or after specified hours at places of operations 
or installations where the time observed is different from that observed 
by local law, custom, or practice in the surrounding area. 

Section 2 of the said act of September 7, 1949, 63 Stat. 690, provides: 


Sec. 2. Whenever any officer or employee of the United States Government 
or of the municipal government of the District of Columbia is entitled to extra 
compensation on account of services performed between or after certain speci- 
fied hours of the day or night, such extra compensation shall be computed on 
the basis of either standard or daylight saving time, depending upon whichever 
time is observed by law, custom, or practice where such services are performed. 

It is understood that the first question considered in the submitted 
opinion is whether the language “extra compensation on account of 
services performed between or after certain specified hours of the 
day or night” appearing in section 2, supra, is sufficiently broad to 
encompass extra compensation payable under the Federal Employees 
Pay Act of 1945, 59 Stat. 298, and the Customs Overtime Act of 
March 2, 1931, 46 Stat. 1467, for Sunday and holiday work. In other 
words, for the purpose of paying the extra compensation au- 
thorized in said acts, doubt has arisen as to whether Sundays 
and holidays are to be considered as beginning and ending in accord- 
ance with the time observed in the locality where the services are 
performed, or in accordance with standard time as required by the 
provisions of the act of March 19, 1918, 40 Stat. 451, 15 U.S. C. 262. 
The second question is understood to be whether the time observed 
“where such services are performed” means the area or locality in 
which the duties are performed or the actual place of operations, 
such as a common carrier terminal where the observance of standard 
time is required by law. 

Under the 1918 statute, prior to the enactment of Public Law 288, 
the payment of extra compensation authorized by law for services 
rendered during or after certain specified hours or on certain specified 
days was required to be made in accordance with the standard time of 
the zone involved regardless of the fact that many States and locali- 
ties within such zone observed daylight saving time during certain 
months of the year. See 27 Comp. Gen. 148. The provisions of Pub- 
lic Law 288 were intended to eliminate the confusion and inequities 
resulting from such requirement and authorized the computation of 
such extra compensation upon the basis of the time—daylight saving 
or standard—observed at the place where the duties were performed. 
Therefore, any restricted interpretation of the law, limiting its appli- 
cation to extra pay for night work, not only would appear to be con- 
trary to the spirit of the law but would result in even greater con- 
fusion than that which existed prior to its enactment by requiring the 
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observance of different time standards in computing the two types 
of extra pay authorized by the same act. Accordingly, services per- 
formed on Sundays or holidays for which extra compensation is 
authorized by an act of Congress properly may be regarded as serv- 
ices “between or after certain specified hours of the day or night” 
within the meaning of that term as it is used in the said Public 
Law 288. 

The provision in Public Law 288 respecting the time observed by 
law, custom, or practice “where such services are performed” reason- 
ably seems to contemplate the time observed in the area, that is, the 
smallest political subdivision (State, county, city, etc., as the case 
may be) in which the services are performed as distinguished from 
the place of actual operations. To hold otherwise would tend to re- 
establish the same undesirable conditions which motivated the enact- 
ment of Public Law 288. 

In view of the foregoing, you are advised that time and attendance 
reports of employees in a particular installation may be maintained 
upon the basis of the time—daylight saving or standard—observed in 
the area within which such installation is located, and any extra pay 
to which such employees may become entitled for services performed 
between or after certain specified hours, or on Sundays or holidays, 
should be computed in accordance with such time and attendance 
reports. 


[B-94991] 


Leaves of Absence—Annual—Lump-Sum Payments—Jus- 


tice Department Employees Transferred to Positions With 
Federal Judges 

Whenever it is evident, at the time an employee of the Department of Justice 
transfers to the judicial branch of the Government, as a clerk or secretary to a 
Federal judge, that the judge does not intend to keep leave records of such 
employee, the transferred employee should be paid a lump sum under the 


act of December 21, 1944, for accumulated annual leave from funds available 
to the Department of Justice. 


Comptroller General Warren to the Attorney General, May 24, 
1950: 


Reference is made to your letter of April 26, 1950, presenting for 
decision certain questions arising under the annual leave act of March 
14, 1936, 49 Stat. 1161, as amended, and the act of December 21, 1944, 
58 Stat. 845, 846, with respect to the transfer of accumulated annual 
leave, or to the lump-sum payment therefor, in connection with the 
transfer of employees of the Department of Justice to positions in the 
judicial branch as clerks or secretaries to Federal judges. Your letter 
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refers particularly to the case of Mrs. Mae W. Long, former stenog- 
rapher in the office of the United States Attorney, New York, New 
York, who is stated to have resigned, effective January 7, 1950, to 
accept a position as secretary to United States District Judge John 
F, X. McGohey, on January 9, 1950. It is further stated that at the 
time of her resignation she had to her credit 90 days’ annual leave. 

Excerpts from Bulletin No. 382, December 29, 1949, Administrative 
Office of the United States Courts, disclose that recommendations 
with respect to annual leave records were adopted by the Judicial 
Conference of September 22 to 24, 1949, as follows: 

Law Clerks and Secretaries—Annual and Sick Leave—The Conference was 
advised that under the rulings of the Comptroller General of the United States 
it is necessary, in order for these employees to be eligible to receive lump-sum 
payments for their accumulated annual leave, that proper records showing the 
number of hours worked, the amount of leave earned, the amount of leave taken, 
ete., be maintained on a current basis. It was the view of the Committee that 
because of the variant and peculiar circumstances incident to employment of 
this type, it was not desirable to inaugurate a system whereby rigid hours must 
be adhered to, but, if these employees are to receive such benefits, compliance 
with the rulings of the Comptroller General is a prime requisite, and, therefore, 
proper leave records, kept on a current basis, must be maintained. 

Pursuant to the recommendations of the Committee, which were adopted by 
the Conference, the Lirector was instructed not to approve claims for accumu- 
lated leave benefits unless the claims are supported by proper records, kept in 
the regular course of business, and such records are produced from time to 
time for inspection by the examiners of the offices of the courts. 

The Conference further directed that the Director inform the various judges 
concerned that claims for lump-sum payments for future accumulations of 
leave will not be approved by him where the required records are not main- 
tained, 

Your letter discloses that Justice McGohey has stated that leave 
records will not be kept for his secretary, Mrs. Long, and that there 
are other cases in which judges have not yet decided whether records 
will be kept in accordance with the recommendations adopted by the 
Conference. In view thereof, there are submitted the following 
questions: 

1. In the circumstances of the Long case, is the employe entitled 
to payment for her accumulated annual leave at this time? 

2. If so, should payment be made by this Department or by the 
Administrative Office of the United States Courts? 

3. What course should be followed when a judge defers until a 
later time his decision as to whether or not he will keep records? 

4. What course should be followed when the judge decides at the 
outset that “for the time being” he will not keep records? 

Whenever it is evident, at the time of transfer of an employee of 
the Department of Justice to the judicial branch to accept a position 
as clerk or secreary to a judge, that such judge does not propose imme- 
diately to keep or establish leave records in accordance with the rule 


adopted by the Judicial Conference, the transferred employee should 


899191™—50——31 
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be paid for accumulated annual leave from funds available to the 
Department of Justice, effective as of the date of transfer or separa- 
tion from the Department. Accordingly, in the case of Mrs. Long, 
payment should be made for leave accumulated to her credit as of 
January 7, 1950. The questions presented are answered accordingly 


[B-90309] 


Pay and Allowances—Savings Provisions of the Career 
Compensation Act of 1949 


The date the President approved the Career Compensation Act of 1949—October 
12, 1949—is to be regarded as the date of its enactment in applying the savings 
provisions of section 515 (b), so that a Marine Corps enlisted mun who was 
discharged on September 30, 1949, and reenlisted on October 1, 1949, the effective 
date of the act, may be considered as serving in an enlistment contracted prior to 
said date of enactment and as coming within the purview of said section 515 (b) 
so as to be entitled, to the extent otherwise authorized, to continue to receive the 
total compensation to which entitled on the date of discharge. 


Assistant Comptroller General Yates to Capt. S. F. B. Wood, U. S. 
Marine Corps, May 25, 1950: 


There was received by 1st endorsement dated October 24, 1949, of the 
Quartermaster General of the Marine Corps, your letter of October 21, 


1949, requesting decision as to whether you are authorized to adjust 
the pay record of Sergeant John A. Miller, United States Marine 
Corps, upon reenlistment October 1, 1949, following his discharge the 
preceding day, on the basis set forth in your letter. 

It is stated that on September 30, 1949, Sergeant Miller was entitled 
to base and longevity pay at the rate of $105 per month; that he was 
entitled to arms qualification pay at the rate of $3 per month; and that 
he had in effect a class A family allowance for a wife and one child to 
which the Government contributed $58 per month. Thus, on Septem- 
ber 30, 1949, the enlisted man’s total compensation was $166 per month, 
whereas his basic pay thereafter under the Career Compensation Act 
of 1949 would amount to $132.30 per month. It is understood that 
the only doubt in the matter is whether the savings provision in section 
515 (b) of the Career Compensation Act of 1949 is applicable in the 
case of an enlisted man who was discharged on September 30, 1949, and 
reenlisted the following day, October 1, 1949. 

Section 515 (b) of the said Career Compensation Act of 1949, Public 
Law 351, approved October 12, 1949, 63 Stat. 831, provides in part as 
follows: 

Any member who, on the effective date of this Act, is serving in an enlistment 
contracted prior to the date of enactment of this Act, or any member whose 


enlistment terminated in the period between the date of enactment and the 
effective date of this Act, both dates inclusive, and who has entered into a new 
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enlistment within one month of such termination shall not, prior to the expira- 
tion of the enlistment or reenlistment described above, or July 1, 1942, whichever 
is earlier, suffer any reduction by reason of this Act in the total compensation 
which he is entitled to receive under any provision of law in effect on the day 
immediately preceding the effective date of this Act * * *, 


Section 533 of the said act, 63 Stat. 841, provides as follows: 


(a) Except as provided in subsections (b). and (c) of this section, this Act 
shall become effective on October 1, 1949, and no pay, allowances, or benefits 
provided herein shall accrue to any person for any period prior thereto. 

(b) Section 515 of this Act shall become effective on the date of enactment of 
this Act. 

; — (c) of section 531 of this Act shall become effective on January 

It will be noted that the savings provision in section 515 (b) is 
applicable to any person who “on the effective date of this Act” is 
serving in an enlistment contracted “prior to the date of enactment of 
this Act.” The effective date of the said act is expressly fixed under 
section 533, supra, as October 1, 1949, except as otherwise provided 
therein. With respect to the date of enactment, one of the definitions 
of the word “enactment” appearing in Webster’s New International 
Dictionary, 2nd Edition, is “the giving of legislative sanction and exec- 
utive approval whereby a bill becomes an act or a law.” See, also, 50 
Am. Jur., Statutes, section 502; Bristol Manufacturing Corp. v. United 
States, 2 F. Supp. 781; /nternational Longshoremen’s Association v. 
National Terminals Corp., 50 F. Supp. 26, affirmed 139 F. 2d 853. 
Hence, the date of enactment of the Career Compensation Act is 
October 12, 1949. 

While it probably was not contemplated at the time the bill was 
under consideration that the effective date of the act would be prior 
to the date of its enactment, nevertheless it must be assumed that the 
possibility of such an event was realized by the Congress, especially in 
view of the fact that the bill as finally enacted was not presented to 
the President until Monday, October 3, 1949, having been signed by the 
President pro tem of the Senate and the Speaker of the House of 
Representatives, Thursday, September 29, 1949. However that may 
be, the fact remains that the date of approval by the President of the 
Career Compensation Act of 1949 was October 12, 1949, and, in the 
absence of some compelling reason to the contrary, this Office has no 
alternative but to regard such date as the date of enactment of the 
Career Compensation Act of 1949 in applying the provisions of section 
515 (b). Accordingly, Sergeant Miller, who, on October 1, 1949, the 
effective date of the act, was serving in an enlistment contracted prior 
to October 12, 1949, the date of enactment, is to be regarded as within 
the purview of section 515 (b) and is entitled, to the extent otherwise 
authorized, to continue to receive the “total compensation” which he 
was entitled to receive on September 30, 1949. 
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[B-94091] 


Compensation—Overtime—Rates Upon Temporary Promo- 
tion and Reassignment 


An employee subject to the 40-hour week statute of March 28, 1934, whose regular 
tour of duty is Monday through Friday and who is promoted on Sunday—an 
overtime day—for two days only, is entitled to have his overtime computed at 14% 
times the rate of compensation received for his regular employment, even though 
the rate of pay for the work performed during such overtime period was higher 
than that of his regular employment and the work was performed outside his 
regular tour of duty. 


A lineman helper subject to the 40-hour week statute of March 28, 1934, whose 
regular tour of duty is Monday through Friday on a night differential shift and 
who works overtime on Sunday and receives a promotion to lineman on the fol- 
lowing Thursday, is entitled to have his overtime computed at 144 times the rate 
of compensation received for his regular employment plus the night differential, 
regardless of the day on which the overtime was performed or whether night 
differential was involved. 


An employee whose regular position is on a classified per annum basis and who 
received a promotion—not to exceed four days—to a position the compensation 
for which is fixed by a wage board is entitled to have his rate of pay for overtime 
performed in the temporary position computed in accordance with section 201 of 
the Federal Employees Pay Act of 1945, which provides for payment for overtime 
at 1% times the basic rate for employees whose basic compensation is less than 
$2,980 and at a reducing ratio as the salary rate increases, regardless of the days 
of the week on which the overtime is performed or when the change in rates 
is made effective. 


A wage board employee whose regular tour of duty is Monday through Friday 
and who receives a promotion or demotion effective Saturday—an overtime day— 
is entitled to have his overtime computed at 14 times the rate of compensation 
received for his regular employment, regardless of the day of the week on which 
the overtime is performed or when the change in rates is made effective. 


Acting Comptroller General Yates to the Secretary of the Interior, 
May 25, 1950: 


Reference is made to your letter of March 28, 1950, requesting de- 
cision upon the following questions: 


1. If a Rigger, $2.30 p. h., whose regular tour of duty is Monday through 
Friday, is promoted to Diver, $5.85 p. h., effective Sunday (an overtime day, 
also first day of administrative workweek) for two days only, would his overtime 
rate be computed at 114 times $5.85, or 11%4 times $2.30, or should it be computed 
at 114 times the average hourly rate for the regular workweek of 40 hours? 

2. Would your answer to question (1) be the same if the overtime day had 
been Saturday or the last day of the administrative workweek? 

3. If a Lineman Helper, $1.80 p. h., whose regular tour of duty is Monday 
through Friday on a night differential shift, works overtime on Sunday and 
receives a promotion to Lineman, $2.50 p. h., on the following Thursday, would 
his overtime pay be 114 times $1.80 or 114 times $2.50 or 1% times the average 
hourly rate for the regular 40-hour workweek including the night differential pay? 

4. Would your answer te (3) be the same if the overtime work was performed 
on Saturday following the promotion? 

5. Would your answer to (3) and (4) be the same if there were no night 
differential pay involved? 

6. In case a per anum employee, Inspector, GS-6, $4,200 per anum, whose 
regular tour of duty is Monday through Friday, is promoted to a Boilermaker 
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Welder, $2.35 p. h., on Friday for a period not to exceed 4 days and who works 
overtime on the following Saturday, would his overtime pay be computed at 144 
times the $2.35 rate or 114 times the average hourly rate for the regular 40-hour 
workweek? 

7. Would your answer to (6) be the same if the overtime work was performed 
on Sunday following the promotion? 

8. How should the overtime pay for the per annum employee in question (6) 
be computed if the promotion had been effective on Saturday (the overtime day) ? 

9. How should the overtime pay be computed on a wage board employee who 
works Monday through Friday and receives a promotion or demotion effective 
Saturday (an overtime day) ? 


It is stated by you that at various times the construction program 
on the Columbia Basin Project has made it necessary to make promo- 
tions and reassignments of a temporary nature; that it has been the 
practice to compute the overtime at time and one-half of the average 
daily rate for the regular workweek of 40 hours, including both day 
and night rates if different rates are involved. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, provides: 


Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by Act of Congress, for the several trades and occupa- 
tions, which is set by wage boards or other wage-tixing authorities, shall be 
reestablished and maintained at rates not lower than necessary to restore the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Provided, 
That the regular hours of labor shall not be more than 40 per week; and all 
overtime shall be compensated for at the rate of not less than time and one half. 


A similar matter was considered in decision of July 28, 1945, to the 
Secretary of Agriculture, 25 Comp. Gen. 121, wherein there were 
stated, at pages 135 and 136, question and answer 17, as follows: 


17. Is the basic week or the overtime pay for a regular position affected by 
assignment to other work? For example, a laborer assigned to road or trail 
work may be hired at $6.00 a day with the understanding that if a fire breaks 
out, he will be assigned to firefighting during which time he will be paid at the 
current fire rate applicable to the position filled. Fire fighters are paid at rates 
established by wage boards but such rates do not provide for overtime compensa- 
tion inasmuch as fire fighters are not considered members of the “trades and 
occupations” referred to in the Act of March 28, 1934. Will this employee be 
entitled to overtime as a laborer if he works eight hours a day Monday through 
Thursday and four hours on Saturday as a laborer, and 15 hours on Friday 
as a fire fighter at the first rate? In the laborer position for which employed, 
he will have worked only 36 hours, but a total of 51 hours on the two jobs. 

If, as is understood, the appointment or contract of employment provided for 
assignment of this employee to firefighting when the need arises and for payment 
therefor at a different rate, he would be entitled to count the service as fire 
fighter for eight hours on Friday to complete his basic workweek of 40 hours. 
Hence, he would be entitled to compensation at straight time for 32 hours 
(Monday through Thursday) as laborer, plus four hours overtime compensation 
for Saturday as laborer, plus 15 hours straight time as fire fighter for Friday. 


See, also, question and answer 8 in decision of October 2, 1945, B- 
52095, 25 Comp. Gen. 317. 

In B-23395, January 16, 1946, there was considered the question of 
overtime payable to an employee working regularly as lockmaster 
CPC-7 at $2,430 per annum whose basic workweek of 40 hours con- 
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sisted of 8 hours daily, Sunday through Thursday, but who performed 
duty as a diver at $20 per day in one instance on Friday and Saturday 
and in another instance on Monday and Tuesday and in that week 
worked at his regular position Friday and Saturday. In that case it 
was held with respect to both circumstances that : 

As he worked a total of 56 hours he is entitled (1) to overtime compensation 
for 16 hours of that time, (2) compensation as diver for 16 hours, and (3) pay at 
the basic rate of compensation for the remaining 24 hours. The days of the week 
upon which employed as a diver are not material as his compensation is fixed 
at a per diem rate for such duty and no overtime (exceeding 40 hours a week) 
as diver is involved. 

Applying the foregoing to the examples presented by you in ques- 
tions Nos. 1 and 2, the employee worked a total of 48 hours and is 
entitled to 8 hours’ overtime computed at 114 times the rate of $2.30 
per hour, the rate for his regular employment, 16 hours at $5.85 per 
hour, and payment for the remaining 24 hours at $2.30 per hour. It 
is not considered material upon what days of the week the temporary 
duties as diver were performed. 

In answer to questions 3, 4, and 5, you are advised that the employee 
would be entitled to 8 hours’ overtime at 114 times the rate of $1.80 per 
hour plus the night differential, 16 hours as lineman at $2.50 per hour, 
and pay for the remaining 24 hours at his regular rate of $1.80 per 
hour plus night differential. The day upon which overtime was per- 
formed is immaterial and the division of the time for pay purposes 
would be the same had no night differential been involved. 

With respect to questions 6, 7, and 8, it may be stated that, as the 
employee’s regular position was on a classified per annum basis, his 
right to overtime is governed by section 201 of the Federal Employees 
Pay Act of 1945, 59 Stat. 296, which provides for payment for over- 
time at 114 times the basic rate for employees whose basic compensa- 
tion is less than $2,980 and at a reducing ratio as the salary rate in- 
creases. Accordingly, this per annum employee would be entitled to 
pay at $2.35 per hour for 16 hours Friday and Saturday, 8 hours’ over- 
time at $4,200 per annum in accordance with the provisions of section 
201 of the 1945 statute, supra, and straight time at $4,200 per annum 
for the remaining 24 hours. As stated in answer to the prior questions, 
it would not make any difference on what days of the week the over- 
time is performed or when the change in rates is made effective. 

The same method of computation set out above would be for appli- 
cation in answer to question 9; that is, the employee would be entitled 
to straight time at the demoted or promoted rate for 8 hours worked on 
Saturday, overtime for 8 hours at 114 times his regular rate, and 
straight time at the regular rate for the remaining 32 hours. 
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[B-94983] 


Mileage; Per Diem—tTravel by Privately Owned Automo- 
bile—Constructive Cost of Air Travel 


In view of paragraph 8 of the Standardized Government Travel Regulations, 
placing air travel on the same basis as travel by other common carrier, an 
employee who elects to travel by privately owned automobile pursuant to a travel 
order authorizing travel by common carrier, including aircraft, or by privately 
owned automobile on a mileage basis not to exceed the cost by common carrier, 
may be paid mileage not to exceed an amount equal to the constructive cost of 
air transportation plus the constructive per diem applicable to that mode of 
travel. 

Acting Comptroller General Yates to Vera D. Huntsman, Depart- 


ment of Labor, May 29, 1950: 


Reference is made to your letter of April 26, 1950, requesting a 
decision as to whether, under the facts and circumstances hereinafter 
set forth, a voucher transmitted therewith in favor of David W. Owen, 
an employee of the Bureau of Labor Statistics, for mileage incident 
to official travel from Phoenix, Arizona, to San Francisco, California, 
and return, may be certified for payment. The amount claimed is 
stated to represent a reclaim of an amount suspended administratively 
on disbursing officer voucher No. 1219074, paid on March 29, 1950, by 
Paul D. Banning, Chief Disbursing Officer, Treasury Department. 

The travel authorization in question provided for travel between 
Phoenix and San Francisco. The modes of travel designated were 
“(a) common carrier, (rail, bus, air, water)” and “(d) privately 
owned automobile on a mileage basis, but not to exceed the cost by 
common carrier.” The employee elected to travel by privately owned 
automobile and filed claim for the constructive cost of air travel, plus 
the per diem to which he would have been entitled had such mode of 
transportation been utilized. The claim was allowed administratively 
in an amount equal to the constructive cost of rail travel plus con- 
structive per diem applicable to that mode of travel. The reclaim 
of $4.05 represents the difference between constructive air travel costs, 
inclusive of per diem, and constructive rail travel costs, inclusive of 
per diem. 

Under the provisions of paragraph 8 of the Standardized Govern- 
ment Travel Regulations, travel by aircraft is upon the same basis 
as travel by other common carrier, and no comparison of cost with 
rail or other common carrier normally is required. See 26 Comp. 
Gen. 693, 695. Inasmuch as express authority was granted the em- 
ployee in the travel authorization to travel by common carrier, in- 
cluding aircraft, it may be presumed that the limitation on mileage 
to an amount equal to constructive common carrier costs was intended 
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to mean the constructive cost of travel by any one of the common 
sarriers authorized to be utilized and that, if it had been intended 
administratively to limit mileage reimbursement to the constructive 
cost of travel by rail, appropriate language would have been included 
in the travel authorization to that effect. In view thereof, the con- 
clusion is warranted that the mileage claimed by the employee need 
not have been reduced below an amount equal to the constructive cost 
of air transportation plus the constructive per diem applicable to 
that mode of travel. 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified for payment, if otherwise correct. 
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CB-95301] 


Pay—Retired—Army Enlisted Men—Effect of Waiver on 
Right to Mustering-Out Pay 

A retired Army enlisted man who waives his statutory right to retirement pay 
in favor of compensation payments from the Veterans Administration may not 
be considered as not transferred to the retired list with retirement pay within 
the meaning of the Mustering-Out Payment Act of 1944, so as to be entitled to 
mustering-out pay contrary to a decision of the Secretary of the Army involving 
persons in similar situations. 

Assistant Comptroller General Yates to Lt. Col. A. S. Kinsman, 
Department of the Army, June 1, 1950: 


Reference is made to your letter of May 2, 1950, with enclosure, 
transmitted to this Office by first indorsement dated May 11, 1950, 
from the Chief of Finance, wherein you request decision as to whether 
you are authorized to make payment of mustering-out pay to Edward 
J. Snow, private, first class, Army of the United States, retired, under 
the circumstances hereinafter set forth. 

It appears that by paragraph 73, Special Orders No. 77, Department 
of the Army, Washington, D. C., dated April 20, 1950, it was an- 
nounced that, among others, Private, First Class, Edward W. Snow, 
No. US 32488843, Army of the United States—presumably the same 
person as Edward J. Snow—would be placed on the retired list, ef- 
fective April 30, 1950, by reason of physical disability, pursuant to 
the provisions of sections 402 and 409 of the Career Compensation Act 
of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 816, 823. 

Under such circumstances Mr. Snow was legally entitled from the 
date of his retirement to retirement pay computed on the formula 
set forth in subsection (d) of the said section 402 of the Career Com- 
pensation Act of 1949. Section 1 (b) of the Mustering-Out Payment 
Act of 1944, 58 Stat. 8, provides, in pertinent part, as follows: 

No mustering-out payment shall be made to— 

* - * = * * * 


(2) any member of the armed forces who, at the time of discharge or relief 
from active service, is transferred or returned to the retired list with retirement 
pay or to a status in which he receives retirement pay ; 


Mr. Snow apparently takes the position that while he was legally en- 
titled to retirement pay he was not transferred to the retired list “with 
retirement pay” because he had waived his right to retirement pay in 
favor of compensation payments from the Veterans Administration. 

Section 5 (b) of the Mustering-Out Payment Act of 1944, 58 Stat. 
10, provides as follows: 

The Secretary of War and the Secretary of the Navy shall make such regu- 


lations not inconsistent with this Act as may be necessary effectively to carry out 
the provisions thereof, and the decisions of the Secretary of War and the Secre- 
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tary of the Navy shall be final and not subject to review by any court or other 
Government oficial. [Italics supplied.] 


While it does not appear that the Secretary of the Army has made 
any express decision in Mr. Snow’s particular case, it appears he has 
made a decision with respect to persons in a similar situation. See 
paragraph lle.1, Army Regulations 35-2490, Change No. 7, dated 
January 28, 1949, which reads as follows: 

An officer who is certified to the Veterans Administration for retirement pay, 
under the provisions of section 5, act of 3 April 1939 (53 Stat. 557; AR 35-3420) 
on the date following the date of his relief from active service for physical dis- 
ability, may not receive the mustering-out payment even though he has waived 


his retirement pay in favor of disability compensation under laws administered 
by the Veterans Administration. 


As noted above, section 1 (b) (2) of the Mustering-Out Payment 
Act of 1944 denies mustering-out pay to any member of the armed 
forces who, at the time of discharge or relief from active service, is 
transferred or returned to the retired list “with retirement pay” or to 
a status in which he receives retirement pay. This Office cannot say, 
contrary to the position taken by the Secretary of the Army, that a 
person who is by statute entitled to retirement pay upon retirement 
is not “transferred to the retired list with retirement pay” within 
the meaning of the Mustering-Out Payment Act, notwithstanding that 
such retirement pay be waived for the time being, or indefinitely, in 
favor of larger alternative payments. While the matter would ap- 
pear to be basically for decision by the Secretary of the Army under 
the express authority given him in the Mustering-Out Payment Act, 
it may be pointed out that the provision of the act denying mustering- 
out pay to members of the armed forces transferred to the retired list 
with retirement pay appears to be in accord with the purposes set 
forth in the President’s request for such legislation which reads, in 
pertinent part, as follows: 

To help service men and women tide over the difficult period of readjustment 


from military to civilian life, mustering-out pay will be needed. It will relieve 


them of anxiety while they Daan private employment or make their personal 
plans for the future. * * 


See page 3 of the Message from the President of the United States, 
House of Representatives Document No. 361, 78th Congress, Ist 
Session. 

Apparently it was considered that those members of the armed 
forces who, at the time of discharge or relief from active service, are 
transferred or returned to the retired list with retirement pay or to 
« status in which they would receive retirement pay would receive 
sufficient compensation to relieve them of the economic situation faced 
by those not entitled to such retirement pay upon their discharge or 
relief from active service and return to civilian life, and it is at least 
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doubtful that the Congress intended to permit a member to waive his 
legal retirement pay in favor of greater immediate compensation 
payments from the Veterans Administration and thereby obtain not 
only such larger compensation payment but also the mustering-out 
pay denied to persons drawing the lesser retired pay. If that could 
be done, then apparently in any case where the retirement pay hap- 
pened to be greater, the member might waive it for the first month, 
week, or day after retirement to obtain the mustering-out pay and 
then switch back to the greater retired pay, in effect setting at naught 
the prohibition in the statute. Were the compensation benefits under 
the laws administered by the Veterans Administration less than the 
retired pay under the provisions of section 402 of the Career Com- 
pensation Act of 1949, supposedly the waiver of retired pay benefits 
would not have been seriously considered by Mr. Snow nor the con- 
tention advanced respecting his “involuntary” retirement status. 
While such contention does not appear to be now subject to determi- 
nation here, this Office knows of no statute compelling the involuntary 
retirement of a person otherwise entitled to be released from military 
service. It may be suggested, however, that the election of Veterans 
Administration benefits by waiving his retirement pay netting a 
greater return at least for the time being would appear to evidence 
an acquiescence in the retirement proceedings and status. Instances 
have been known where Veterans Administration benefits have been 
reduced or eliminated and also there are instances where retired pay 
has been increased, and a person retaining his retired status would 
at least continue to have an election to take the greater benefit. 

However those matters may be, the record in the present case estab- 
lishes no legal basis for this Office to authorize payment of mustering- 
out pay to Mr. Snow, contrary to the decision of the Secretary of the 
Army in like cases. It follows that the question presented must be 
answered in the negative. 


[B-95380] 


Appropriations—Fiscal Year—Availability Beyond—Print- 
ing and Binding Ordered, but Not Delivered, Prior to End 
of Fiscal Year 


Where a requisition for printing and binding transmitted to the Government 
Printing Office during the latter part of a fiscal year represented a bona fide 
need of that fiscal year for the replacement of materials used during the year, 
the cost thereof may be charged to the printing and binding appropriation for 
such fiscal year, even though actual delivery of the completed materials was 
not accomplished until the next fiscal year. 
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Acting Comptroller General Yates to Abraham Starr, Department 
of Commerce, June 1, 1950: 


Reference is made to your letter dated May 15, 1950, transmitting 
a voucher in favor of the Public Printer (Standard Form 1080), in 
the amount of $51,049.59, representing payment for services rendered 
your Department by the Public Printer, and chargeable to the appro- 
priation “1390101 Printing and Binding, Department of Commerce, 
1949.” You call attention to an item included therein, for $24,071.30 
under requisition No. 2752, dated June 29, 1949, and you request a 
decision as to whether the charge is a proper one against the fiscal 
year appropriation designated in view of the provisions of the circular 
letter addressed to the Heads of Departments, etc., A-44006, dated 
September 3, 1941, 21 Comp. Gen. 1159. 

In said letter this Office called to the attention of such office heads 
for appropriate corrective action a practice then in existence whereby 
requisitions for printing and binding were prepared and transmitted 
to the Government Printing Office during the latter part of each fiscal 
year, for the sole purpose of obligating current appropriations, when 
the supplies or services requisitioned were not intended to serve a 
bona fide need of the fiscal year in which the requisitions were issued 
or to replace stock used in such fiscal year. 

In support of the propriety of the requisition here involved, there 
was submitted a copy of a memorandum addressed to you from Mr. 
C. F. Hughitt, chief, Small Business Division, Bureau of Foreign and 
Domestic Commerce, Department of Commerce, as follows: 

One of the important management small business assistance programs of the 
Department of Commerce includes the preparation and dissemination of a large 
number of “Small Business Aids.” 

Since the inception of the program over 500 such Aids have been prepared, 
printed and distributed through the Department’s 42 field offices and other agen- 
cies to assist small businessmen. Because of the demand for these Aids, which 
are distributed free, the field offices of the Department during the fiscal year 1949 
exhausted their stocks of many numbers. In September 1948, the Field Offices 
were asked to inventory their stock of “Aids” on hand so as to determine the 
seriousness of the problem. Considerable time was required for the return and 
analysis of these inventories for the purpose of determining necessary reproduc- 
tion to meet the field office requirements. 

In the course of this analysis it became obvious that some of the “Aids” were 
no longer appropriate, some were not in large popular demand and a careful 
review of the entire series was inaugurated. 

In March 1949 a circular letter was again addressed to the Field Offices to de- 
termine which of the Small Business Aid titles in their experience could be dis- 
continued in order that the stock of the remainder, which was becoming rapidly 
exhausted, might be replenished. 

As a result of this survey and analysis, it was determined that there was an 
urgent necessity for stock replenishment of 263 titles and at the earliest possible 
date after the completion of the analysis, and the determination of the titles 


to be retained, a requisition was filed for reproduction of the retained titles for 
distribution to the field offices, to replace stock used during the fiscal year 1949. 
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Since it clearly appears from the foregoing statement that the items 
in question represented a bona fide need of the fiscal year 1949 for the 
replacement of materials used in that year, the voucher, which is re- 
turned herewith, may be certified for payment if otherwise correct. 


[B-95524] 


Bids—Consideration—Patent Error in Invitation as to Time 
for Opening 


The designation, in an invitation for bids to repair a boathouse and for general 
rehabilitation of the dock area, of 3 a. m. instead of 3 p. m. as the time for 
opening the bids, being patently erroneous and in nowise affecting the bid prices 
or prejudicing the only other bidder, affords no basis for not considering the low 
bid received in time for the actual opening in the award of the contract, even 
though the bid was received after the time for opening inadvertently indicated 
in the invitation. 

Acting Comptroller General Yates to Lt. Col. John V. Gressang, 


Department of the Air Force, June 2, 1950: 


Reference is made to your letter dated May 18, 1950 (office symbol 
JLHMP/CWS/bw), with enclosure, requesting a decision as to the 
proper action to be taken in the matter of an error made in connection 
with invitation for bids No. 08-169-50-36. 

You state that on April 6, 1950, the invitation, together with speci- 
fications and a drawing, was submitted to 17 contractors for bids to 
repair a boathouse and for general rehabilitation of the dock area; 
that the date established for opening the bids was 11 a. m., May 3, 
1950; that on April 27, 1950, amendment No. 1 to the invitation for 
bids was issued deleting one paragraph in the technical provisions of 
the specifications and substituting another paragraph, and the opening 
date of the bids was extended to 3 p. m. e. s. t., May 13, 1950; that 
shortly after mailing amendment No. 1 it was discovered that the 
new opening date established was a non-working day, and amendment 
No. 2 was issued to correct amendment No. 1; that when amendment 
No. 2 was prepared the time indicated for the opening of the bids 
was inadvertently indicated as 3 a. m. e. s. t.—instead of 3 p. m.e. s. t.— 
May 15, 1950; that two bids were submitted, one bid, in the amount of 
$29,900, was received at 4:55 p. m., May 14, 1950, the second bid, in 
the amount of $29,141, was received at 10:30 a. m. on May 15, 1950; 
and that the two bids were opened at 3 p. m.e.s. t., May 15, 1950. 

The designation in amendment No, 2 of 3 a. m. e. s. t., was patently 
erroneous, and the mistake may have been recognized by the bidders 
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themselves. In any event, since the bids were not opened until] 3 p. m. 
e. s. t., May 15, 1950, or after both bids had been received, there can 
exist no question of favoritism to the late bidder or the possibility that 
he may have secured an unfair advantage by obtaining information 
with respect to the terms offered by his competitors. Hence, to deny 
the low bidder the right to have his bid considered under the present 
invitation would be unfair to him and also would deny to the United 
States the benefit of the lower price. 

Accordingly, I have to advise that, on the basis of the facts of 
records, no reason is perceived why the low bid should not be con- 
sidered in the award of the contract. Cf. A-93932, May 26, 1938. 


[B-94420] 


Officers and Employees—Suspension or Removal—Resto- 
ration 
An employee who was erroneously furloughed in a reduction in force and carried 
in a nonpay status after exhaustion of his annual leave is entitled upon rein- 
statement to the back-pay benefits of the act of June 10, 1948, only from the date 
he was placed in a furlough without pay status and compensation for such 
furlough period should be computed at the rate received on the date the furlough 
without pay began. 

Acting Comptroller General Yates to Pauline Hoffman, Public 
Housing Administration, June 9, 1950: 

Reference is made to your letter of April 5, 1950, requesting decision 
whether you may certify for payment the voucher therewith trans- 
mitted covering compensation to Du Edwin Neel from January 3, 
1949, to September 17, 1949, under the circumstances hereinafter 
stated. 

You state that Mr. Neel was notified by memorandum of September 
10, 1948, of an impending reduction in force, which memorandum was 
amended to establish December 3, 1948, as his last day of active duty. 
By personnel action, dated November 30, 1948, he was furloughed 
upon reduction in force, giving his last day of active duty as Decem- 
ber 3 after which he was to be carried in an annual leave status until 
the exhaustion of his accrued annual leave, and thereafter in a nonpay 
status through September 9, 1949. The annual leave available to 
Mr. Neel expired at the close of business December 31, 1948, and he 
was carried in a leave without pay status until June 6, 1949, at which 
time he was transferred to duty with the War Department, Corps of 
Engineers, Galveston, Texas. Mr. Neel’s salary on December 3, 1948, 
his last day of active duty, was $3,852.60, and it was increased, effec- 
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tive December 26, 1948, by periodic pay increase to $3,978. His 
restoration with your Administration was effective at the beginning 
of business September 19, 1949, pursuant to a favorable decision by 
the Civil Service Commission upon his appeal from the adminis- 
trative action separating him from the service through the said reduc- 
tion in force action. Further, it is stated that the Department of the 
Army has certified that a total payment of $1,100.43 was made to the 
employee for his services in that department and that such amount 
has been deducted from the present voucher. 

In 28 Comp. Gen. 333, it was held by this Office, quoting from the 
syllabus : 

Under section 6 (b) (3) of the act of August 24, 1912, as added by the act of 
June 10, 1948, providing that a person erroneously removed or suspended without 
pay in a reduction in force and subsequently reinstated is to be deemed as having 
rendered service for all purposes except the accumulation of leave during the 
period of removal or suspension, an employee is not entitled te an adjustment in 
leave accruals for annual leave taken due to the notice of reduction in force for 
the period immediately prior to date of removal; neither may the employee he 
given credit for leave accruals during the period of removal or suspension. 

Upon the facts stated above, Mr. Neel became entitled to the bene- 
fits of the act of June 10, 1948, P. L. 623, 62 Stat. 354, only from the 
date originally placed in a leave without pay status, that is, beginning 
January 3, 1949. As he had previously been given the within-grade 
salary advance effective December 26, 1948, payment for the period of 
suspension without pay properly is to be computed at the increased 
rate of $3,978 per annum. The date of June 6, 1949, that Mr. Neel 
was removed from the payrolls of your agency and transferred to 
the Corps of Engineers is not material as his rights under the act of 
June 10, 1948, attached at the date of his furlough without pay. Pay- 
ment upon the voucher herewith returned should be in accordance 
with the foregoing. 

Your question as to the crediting of leave is not properly for deci- 
sion upon request of a certifying officer as it is a matter not involved 
in the voucher submitted. 


[B-95287] 


Subsistence—Per Diems—Leaves of Absence During Travel 
Status 


In view of the Standardized Government Travel Regulations precluding the 
payment of per diem during an authorized leave of absence and of the Foreign 
Service Regulations limiting per diem to time necessarily spent at ports awaiting 
sailing, a Foreign Service officer who, while in a leave of absence status in the 
United States en route to his new duty station abroad, traveled to the port of 
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embarkation prior to the vessel’s sailing date is not entitled to per diem for such 
period of leave. 


Acting Comptroller General Yates to Joseph F. Walker, June 9, 
1950: 


Reference is made to your letter of March 30, 1950, requesting re- 
view of that part of General Accounting Office settlement dated Janu- 
ary 27, 1950, which disallowed your claim for per diem in lieu of 
subsistence during the period (August 12 to November 1, 1947) you 
were on official leave of absence in the United States en route from 
Algiers, Algeria, to Manila, Philippine Islands, incident to transfer 
orders No. 7-8051, dated April 3, 1947. 

The record shows that you departed from Algiers, Algeria, on 
August 1, arrived at Norfolk, Virginia, on August 12, departed from 
San Francisco, California, on the S. S. Roseville on November 2 and 
arrived in Manila, P. I., on December 1, 1947. It appears that you 
traveled from Norfolk to New York, New York, by commercial air- 
craft on August 12-13; departed therefrom (via aircraft) for Chicago 
on August 22; departed thence by privately owned automobile on 
September 14, and arrived at San Francisco on September 20, 1947. 
Voucher No. 1863468 of the June 1948 accounts of Paul D. Banning, 
Chief Disbursing Officer, shows that you were allowed per diem for the 
actual period of ocean travel to and from the United States and, also, 
for the time normally required for overland travel from Norfolk to 
San Francisco via Chicago. However, the sum of $301.49 for per 
diem alleged to be due between August 12 and November 1, 1947, was 
suspended, since you were carried on the rolls in a leave status, and the 
Standardized Government Travel Regulations preclude the payment 
of per diem for any period while an officer or employee is on authorized 
leave of absence. The administrative suspension reads, in part, as 
follows: 

Since travel was interrupted by taking leave, it is held that travel arrangements 
should have been completed prior to departure from Chicago. Therefore, the 
period spent in San Francisco cannot be considered as awaiting transportation 
and is properly chargeable to leave. * * 

Your reclaim for the amount administratively suspended was re- 
ferred to the General Accounting Office and payment for per diem was 
denied by settlement dated January 27, 1950, for the reasons therein 
stated. 

In your letter protesting the settlement you state that while on leave 
in Chicago you addressed a letter to the United States Despatch Agent 
in San Francisco requesting assistance in obtaining surface trans- 
portation to Manila; however, you admit that you proceeded to San 
Francisco while in a leave status prior to the receipt of information 
disclosing when water transportation would be available for your pas- 
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sage. You further state that “upon arriving in San Francisco I was 
informed by the Despatch Agent that he had replied to my request 
stating that transportation would not be available for at least another 
month and that he had suggested in his reply that I remain in Chicago 
until he could notify me of a definite reservation.” In this connection 
your attention is invited to Foreign Service Regulations (Note 17 (a), 
dated August 1, 1946) which provide: 

* * * Per diem is payable at stipulated rates during time necessarily spent 
at ports awaiting sailing. However, for those in the United States to whom 
new travel orders are issued and for those who take leave in the United States 
or elsewhere, while en route, per diem is payable not to exceed one day (24 hours) 
awaiting sailing at the port of embarkation; except that, in cases where a land 
journey of over 24 hours is necessary to reach the port of embarkation, a margin 
of two days at such embarkation port, prior to the vessel’s published date of sail- 
ing, may be permitted, provided sufficient evidence is submitted justifying the 


additional 24 hours. If possible, the traveler should time his departure from 
his residence so that not more than 24 hours will necessarily be spent at the port. 


See, also, paragraph 49 of the Standardized Government Travel 
Regulations. 

In view of the regulations coupled with the facts now of record, and 
since you were in a leave with pay—non-travel—status during the 
period referred to herein, there is no legal authority for payment of 
per diem as claimed. 

Accordingly, upon review, that part of the settlement of January 27, 
1950, disallowing your claim for per diem, must be, and is, sustained. 


CB-94963] 


Pay—Retainer—Naval Reserve Aviation Officers Commis- 


sioned Under the Act of August 13, 1946 


Naval aviation officers commissioned pursuant to the act of August 13, 1946, 
as amended, whose commissions are terminated at their request by the Secretary 
of the Navy prior to the expiration of the time limit for applying for retention 
in the Regular service and who accept commissions in the Naval Reserve may, 
upon application therefor, be granted the retainer pay and other benefits provided 
by section 9 (a) of the act. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 13, 1950: 


Reference is made to your letter of April 28, 1950, wherein you 
present for decision a question stated as follows: 


A decision is requested as to whether, if the Secretary of the Navy terminates 
the commissions of naval aviation officer candidates enrolled under section 3 (b) 
of the Act of August 13, 1946, as amended (34 U. 8S. C. Sup., 1020b), and commis- 
sioned pursuant to section 6 (a) 2 of that Act, supra, at the individual’s own 
request, prior to the deadline date for applying for retention in the regular 
service as provided in section 8 of the Act, as amended (34 U. 8S. C. Sup., 1020g), 
and such persons accept commissions in the Naval Reserve under section 9 of the 
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Act as amended, supra, they will if they apply be entitled to the pay and other 
benefits provided in said section 9, as amended. 


Section 9 (a) of the act of August 13, 1946, 60 Stat. 1060, as amended, 
84 U.S. C. Supp. ITI, 1020h (a), reads as follows: 


The commission of each officer commissioned pursuant to paragraph 2 of sub- 
section (a) of section 1020e of this title who, prior to April 1 of the calendar 
year following that in which he accepted his commission or prior to the first anni- 
versary of the acceptance of his commission, whichever is earlier, shall not have 
applied for retention in the Regular service, shall be terminated not later than 
the first anniversary of his acceptance of his commission, and the commission of 
each such officer who applies for retention as a permanent officer within the time 
limits prescribed by this subsection, but who is not selected for retention under 
clause (a) of section 1020g of this title shall be terminated not later than June 
30 of the appropriate calendar year or the first anniversary of his acceptance of 
his commission, whichever is the later date. Upon termination of commission, 
each such officer who thereupon accepts appointment to commissioned rank in 
the Naval or Marine Corps Reserve may apply for and receive retainer pay at 
the rate of $100 for each calendar month or part thereof during which, while an 
officer of the Naval or Marine Corps Reserve, he pursues full-time instructions 
in an accredited college or university but not to exceed a total of $2,000, such 
instruction to commence not later than a date to be determined by the Secretary 
of the Navy; in addition, each such officer shall be entitled to the benefits pro- 
vided for him by section 1020i of this title. 


While the officers in question are given until April 1 of the calendar 
year following that in which they accepted their commissions, or until 
the first anniversary of the acceptance of their commissions, whichever 
is earlier, to apply for retention in the Regular Navy, nothing is found 
in the act which would prevent them from deciding, at an earlier date, 
that they do not wish to be retained in the Regular service. If, upon 
so deciding, their commissions are terminated by the Secretary and 
they accept commissions in the Naval Reserve, no reason is perceived 
why, if they apply therefor, they may not be granted the retainer pay 
and other benefits granted by section 9 (a) of the act of August 13, 
1946, supra. Accordingly, the question presented is answered in the 
affirmative. 


[B-92765] 


Pay and Allowances—Savings Provisions of the Career 
Compensation Act of 1949 


A member of the uniformed services who is receiving saved total compensation 
under section 515 of the Career Compensation Act of 1949 may be credited on and 
after the effective date of the act with items of pay or allowances which are 
required by section 515 to be excluded from the computation of the member’s 
saved “total compensation” on the same basis as though such member were not 
receiving saved total compensation. 


A member of the uniformed services who enlists or reenlists on or after the 
effective date of the Career Compensation Act of 1949 is entitled under section 
207 to a reenlistment bonus, even though such member may be receiving saved 
total compensation pursuant to section 515, and in the event such member quali- 
fies under the savings provisions of section 207 (d) he may receive either the 
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enlistment allowance under the Pay Readjustment Act of 1942, as amended, or 
the reenlistment bonus under the 1949 act, whichever is greater. 


Following the principles discussed in 29 Comp. Gen. 347, an enlisted member of 
the uniformed services who was receiving an allowance for leave rations under 
the law in effect on September 30, 1949, may have such allowance considered in 
determining whether he is entitled to saved total compensation under section 515 
of the Career Compensation Act of 1949, 


The initial cash clothing allowance and the quarterly cash maintenance allow- 
ance in lieu of clothing not furnished in kind to which an enlisted member of the 
uniformed services may become entitled on or after the effective date of the 
Career Compensation Act of 1949 are not to be considered as allowances required 
by section 515 to be included in the computation of the member’s saved total com- 
pensation, but are to be computed under the law and regulations in effect at the 
time of entitlement. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 15, 1950: 


Reference is made to your letter of February 1, 1950, requesting 
decision on certain questions which have arisen in the administration 
of the savings provisions of section 515 of the Career Compensaticn 
Act of 1949, 63 Stat. 831, and which are stated, in such letter as 
follows: 


If a member of the uniformed services drawing saved pay under the provisions 
of the Career Compensation Act of 1949 becomes entitled to an item of pay or 
allowance which was not considered in determining his right to saved pay, such 
as leave rations, cash clothing allowance, enlistment allowance, or reenlistment 
bonus, may he be credited with such item and still retain his right to saved pay? 
If your answer is in the affirmative, should such items be credited under the pro 
visions of law in effect on September 30, 1949, or under the provisions of the 
Career Compensation Act, if the credit is authorized under the provisions of both 
laws? For example, if a member continues to be entitled to saved pay after re- 
enlistment following a discharge in October 1949, is he entitled to a reenlist- 
ment bonus under the provisions of section 207 of the Career Compensation 
Act, if otherwise entitled to such benefit, or is he entitled to an enlistment allow- 
ance under the appropriate provision of law in effect on September 30, 1949? 


Subsections (a) and (b) of the said section 515, 63 Stat. 831, pro- 
vide in pertinent part as follows: 


(a) No member serving on active duty on the effective date of this Act shall, 
prior to July 1, 1952, and while serving on continuous active duty, including for 
the purpose of such continuous active-duty service in a reenlistment entered into 
within three months from the date of last discharge, suffer any reduction by 
reason of this Act in the total compensation which he is entitled to receive under 
any provision of law in effect on the day immediately preceding such effective 
date: * * * Provided further, That for the purposes of this subsection the 
computation of such total compensation shall not include contributions by the 
Government under the Servicemen’s Dependents Allowance Act of 1942, as 
amended, travel and transportation allowances, per diem and station allowances, 
pay of court stenographers of the Army and Air Force, enlistment allowance, or 
reenlistment bonuses. 

(b) Any member who, on the effective date of this Act, is serving in an enlist- 
ment contracted prior to the date of enactment of this Act, or any member whose 
enlistment terminated in the period between the date of enactment and the 
effective date of this Act, both dates inclusive, and who has entered into a new 
enlistment within one month of such termination shall not, prior to the expira- 
tion of the enlistment or reenlistment described above, or July 1, 1952, which- 
ever is earlier, suffer any reduction by reason of this Act in the total compen- 
sation which he is entitled to receive under any provision of law in effect on 
the day immediately preceding the effective date of this Act: Provided, That 
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for the purposes of this subsection, unless otherwise provided, the computa- 
tion of such total compensation shall not include travel and transportation 
allowances, per diem and station allowances, pay of court stenographers of 
the Army and Air Force, enlistment allowance, or reenlistment bonuses, and 
following that date which is the last day of the sixth calendar month follow- 
ing the month in which this Act is enacted, shall not include the contribu- 
tion by the Government under the provisions of the Servicemen’s Dependents 
Allowance Act of 1942, as amended, to monthly family allowance (1) for a father 
or mother dependent for substantial support or (2) for a father or mother 
dependent for chief support when a monthly family allowance is authorized for 
a wife or child of such member or (3) for a brother or sister dependent for chief 
or substantial support, but shall include other contributions by the Government 
under the Servicemen’s Dependents Allowance Act of 1942,as amended: * * * 


Section 531 (a) and (b) of the said act, 63 Stat. 838, 839, provides in 
pertinent part as follows: 


(a) All Acts or parts of Acts inconsistent with the provisions of this Act are 
hereby repealed on the date such provisions of this Act become effective, and the 
provisions of this Act shall be in effect in lieu thereof, and such repeal shall 
include, but shall not be limited to, the Acts and parts of Acts repealed in sub- 
section (b), (c), and (d) of this section. 

(b) The following Acts and parts of Acts are hereby repealed: 
= * 





* * ™ = 





(34) The Act of June 16, 1942 (56 Stat. 359), as amended, except section 12 of 
such Act, as amended, except that part of paragraph 1 of section 10 of such Act, 
as amended, which relates to enlisted personnel in a travel status, and except 
paragraph 4 of section 15 of such Act, as amended. 


























It is stated that doubt has arisen as to whether a member of the 
uniformed services who is entitled to receive saved total compensation 
under section 515, supra, may be credited on and after October 1, 1949, 
with items of pay or allowances which are not authorized under the 
said section 515 to be included in the computation of a member’s saved 
“total compensation,” without increasing his “pay and allowances, or 
other monetary benefits, to which he would have been entitled under 
the law in effect on September 30, 1949.” It is indicated that such 
doubt exists by reason of certain language in decision of November 30, 
1949, B-90270, 29 Comp. Gen. 241, 250 (answer to the eighth question), 
wherein it was stated that: 





The savings provision in subsection (b) of section 515, as the title to the said 
section 515 indicates, is a provision to “retain present compensation”; it merely 
Saves a member from any “reduction” in the total compensation which he was 
entitled to receive under any provision of law in effect on September 30, 1949; it 
does not save a member a right to receive an increase after October 1, 1949, in the 
pay and allowances, or other monetary benefits, to which he would have been 
entitled under the law in effect on September 30, 1949. * * * [Italics 


supplied. ] 

The above-quoted statement was made in answer to a question as 
to whether enlisted members who are entitled to saved total compensa- 
tion under the said section 515 (b)—which includes family allowance 
benefits—may have added to the sum saved to them any amount on 
account of additional dependents acquired on and after October 1, 
1949. The first part of the quoted statement merely reiterated the 
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fact that the savings provision in section 515 only saves a member 
from reduction in the “total compensation” (defined in the said section 
as excluding travel and transportation allowances, etc.) which he is 
entitled to receive under the law in effect on September 30, 1949, and 
that “it” (the savings provision) does not save a member a right to 
receive an increase after October 1, 1949, in the pay and allowances, 
or other monetary benefits, to which he would have been entitled under 
the law in effect on September 30, 1949. It seems quite obvious that 
the only “pay and allowances, or other monetary benefits” upon which 
the said savings provision could have any affect are those not expressly, 
or by necessary implication, required by section 515 to be excluded 
from the computation of a member’s saved “total compensation.” As 
a general proposition, the fact that a member may be receiving saved 
total compensation under section 515 does not in any way affect his 
entitlement to items of pay and allowances, such as travel and trans- 
portation allowances, etc., which are required by section 515 to be 
excluded from the computation of his saved “total compensation” and, 
consequently, a member drawing saved total compensation is entitled 
to any such excluded items of pay and allowances, if otherwise entitled 
thereto, under the Career Compensation Act on the same basis as 
though such member were not receiving saved total compensation. 

With respect to the matter of enlistment allowance and reenlistment 
bonuses, it will be noted that both subsections (a) and (b) of section 
515, supra, define “total compensation” as not including, inter alia, 
“enlistment allowance, or reenlistment bonuses.” Hence, since such 
allowances and bonuses are specifically required to be excluded “for 
the purposes of” subsections (a) and (b) of section 515, in the compu- 
tation of a member’s saved total compensation, and as section 531 (b) 
(34) of the act, supra, repealed as of October 1, 1949, the statute there- 
tofore applicable to the payment of enlistment allowance (section 10 
of the Pay Readjustment Act of 1942, 56 Stat. 363, as amended), the 
reenlistment allowance or bonus of any member who reenlists on or 
after October 1, 1949, is to be computed as authorized under section 
207 of the Career Compensation Act, notwithstanding the fact that 
such member may be receiving saved “total compensation.” In that 
connection subsections (a) and (b) of section 207 63 Stat. 811, pre- 
scribe the conditions, etc., under which members of the uniformed 
services shall be entitled to reenlistment bonus and the amount pay- 
able upon an enlistment or reenlistment for a specified period, etc., 
and subsection (d) of the said section 207, 63 Stat. 812, provides as 
follows: 

(d) Notwithstanding the provisions of subsection (a) of this section, a mem- 


ber of the uniformed services who reenlists within three months after being 
discharged from the enlistment entered into prior to the date of enactment of 
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this Act, or who reenlists within three months after being relieved from active 
service as a commissioned officer or warrant officer under appointment made prior 
to the date of enactment of this Act if such commissioned or warrant service 
immediately followed enlisted service, shall be entitled to receive either (1) 
enlistment allowances in the amount and under the provisions of law in effect 
immediately prior to the date of enactment of this Act, or (2) reenlistment bonus 
in the amount and under the provisions of this section, whichever is the greater 
amount: Provided, That the enlistment allowance payable under (1) hereunder 
shall in no event exceed $300. 


Section 520 of the said act, 63 Stat. 834, provides as follows: 


Any provision of law which, on the date of enactment of this Act, entitles 
any person to be retired, to receive pay, retired pay, retirement pay, or retainer 
pay, or other monetary benefit, and which is directly repealed, impliedly repealed, 
or amended by the provisions of this Act, shall, if the entitlement of such person 
to such retirement, pay, retired pay, retirement pay, retainer pay, or other 
monetary benefit is saved by the provisions of this Act, be continued in full force 
and effect for such entitlement and for such a time as such entitlement may 
exist. 

The said section 207 (d), supra, specifically saves certain members 
a right to receive enlistment allowance under the old law or to receive 
a reenlistment bonus under the new law, whichever is greater. How- 
ever, such allowance or bonus is not an item of saved “total compen- 
sation” as defined in section 515, but accrues incident to a right saved 
to any member of the uniformed services who enlists or reenlists in 
accordance with the provisions of section 207 (d), supra, irrespective 
of the member’s entitlement to saved total compensation under section 
515 of theact. Hence, the reenlistment bonus of a member who enlists 
or reenlists on or after October 1, 1949, is to be computed under the 
provisions of section 207 of the Career Compensation Act of 1949, 
even though such member may be receiving saved total compensation, 
and in the event that such member qualified for the benefits of section 
207 (d) of the act, he would be entitled to enlistment allowance under 
section 10 of the Pay Readjustment Act of 1942, as amended, or re- 
enlistment bonus under the Career Compensation Act, whichever is 
greater, in view of the express terms of the said section 207 (d). 

With respect to the matter of leave rations, section 10 of the Pay 
Readjustment Act of 1942, as amended, 37 U.S. C. 110, provided that 
“Enlisted personnel not receiving allowances for subsistence shall be 
entitled to commutation in lieu of rations while on furlough or au- 
thorized leave or when authorized to mess separately, under such regu- 
lations and at such rates as may be prescribed by the head of the 
executive department concerned.” In decision of March 3, 1950, 
B-90839, 29 Comp. Gen. 347 (which was rendered subsequent to the 
date of your submission), in connection with a question as to whether 
subsistence allowance may be included as an item of saved total com- 
pensation under section 515 following a period in which a member 
is not entitled to subsistence allowance, as such, by reason of being in 
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receipt of per diem allowance while in a travel status, it was stated 
that— 


* * * it has been considered that since an enlisted man in receipt of a 
per diem allowance while in a travel status is being subsisted at Government 
expense, such an enlisted man is not entitled to receive a money subsistence al- 
lowance in some other form while entitled to such per diem allowance. But, 
having been entitled under the law in effect on September 30, 1949, to subsistence 
in kind or a money allowance in lieu thereof, I think the conclusion must be 
reached that an enlisted member otherwise entitled to saved total compensation 
is entitled to continue to receive either subsistence in kind or a money allowance 
in lieu thereof as an item of his saved total compensation so long as he qualifies 
for one or the other. That is to say, the subsistence in kind and the money 
allowance are alternatives of the same basic allowance, an enlisted member being 
entitled to one as a substitute for the other at all times, and the fact that the 
allowance may temporarily be included in, or be paid in, the form of a per diem 
travel allowance does not result in a failure of the member to continue to qualify 
for such basic subsistence allowance, within the meaning of the limitation in 
section 515 (b). It follows that while Sergeant Barr is not entitled, during any 
period after October 1, 1949, while entitled to a per diem travel allowance which 
includes an allowance for meals or rations, to be paid also the monetary allow- 
ance for subsistence previously received as a part of his saved total compensa- 
tion, upon completion of such travel and return to his station the enlisted man 
would be entitled, if not otherwise furnished subsistence thereat, to include in 
his saved total compensation the subsistence money allowance which he was 
entitled to receive on September 30, 1949, or such other monetary allowance as 
provided under the prior law and regulations for the actual conditions of his 
service. Sergeant Barr’s pay account should be adjusted accordingly. 

The same principles would apply, of course, in the case of an enlisted man 
otherwise entitled to saved total compensation where he was receiving rations or 
quarters, or both, in kind on September 30, 1949, but thereafter became entitled 
to monetary allowances in lieu thereof. 


It is apparent from the foregoing that, contrary to the assumption 
made in your submission, leave rations are to be considered, in a proper 
case, in determining a member’s entitlement to saved total compensa- 
tion under section 515 of the Career Compensation Act; and, of course, 
in such a case, the computation of a member’s saved total compensation 
must be on the basis of the provisions of the Pay Readjustment Act 
of 1942, as amended, and regulations issued pursuant thereto. 

The cash clothing allowance referred to in your letter is not one of 
the allowances specifically required by section 515, supra, to be ex- 
cluded from the computation of a member’s saved total compensation. 
In that connection, it is a general rule of statutory interpretation that 
where persons and things to which a statute refers are affirmatively 
or negatively designated, there is an inference that all omissions were 
intended by the legislature—expressio unius est exclusio alterius. See 
section 4915, Sutherland Statutory Construction, Third Edition. 
However, it also is well recognized that the said rule is not of uniform 
application but is to be applied only as an aid in arriving at the intent 
of the legislature and should never be followed to the extent of creating 
an absurdity or failing to accomplish the purpose for which the 
statute was enacted. See section 4917, Sutherland Statutory Con- 
struction, Third Edition. 
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It will be noted that prior to the effective date of the Career Com- 
pensation Act of 1949, the President was authorized by section 10 of 
the Pay Readjustment Act of 1942, 56 Stat. 363, 364, as amended, 37 
U.S. C. 110, to prescribe the quantity and kind of clothing to be fur- 
nished annually to enlisted men of the Navy, etc., and to prescribe the 
amount of a cash allowance to be paid such enlisted men when clothing 
was not furnished to them. A substantially similar provision is now 
contained in section 505 of the Career Compensation Act of 1949, 63 
Stat. 828. The present discussion has reference to cases where cloth- 
ing is not furnished in kind and an allowance is to be paid in lieu 
thereof. By Executive Order 10049, dated April 2, 1949, the President 
delegated to the Secretary of Defense the authority to prescribe the 
clothing to be furnished, or the cash allowance in lieu thereof to be 
paid, to enlisted men of the armed forces. The regulations issued by 
the Secretary of Defense, effective July 1, 1949, prescribed a cash 
clothing allowance payable upon first enlistment or reenlistment under 
certain circumstances, the amount thereof depending upon the mem- 
ber’s grade or rating and duty assignment. An additional initial 
cash clothing allowance was prescribed for members upon advance- 
ment to chief petty officer or steward, upon assignment to duty as a 
member of the United States Navy band and also upon assignment to 
duty in foreign countries where the wearing of civilian clothing is 
required by competent authority. The said regulation also prescribed 
a quarterly maintenance allowance, in certain cases, which was payable 
on the first day of each quarter to enlisted members of the Navy, etc. 
The regulations in effect on September 30, 1949, which were issued 
pursuant to the old law, have been continued in effect under the new 
law. See Executive Orders 10084, dated October 12, 1949; 10098, 
January 25, 1950; 10113, February 24, 1950; and 10118, March 27, 1950. 

The initial cash clothing allowance authorized under the law and 
regulations in effect on September 30, 1949, upon first enlistment or 
reenlistment in the armed services, as well as the initial allowances 
payable upon advancement to certain ranks or ratings, upon assign- 
ment as a member of the Navy band, and upon assignment to duty in 
foreign countries where the wearing of civilian clothing is required, 
are an initial cash clothing allowance to which members are entitled 
only once during an enlistment or reenlistment. Such allowances do 
not accrue on a daily or monthly basis as is the case generally with 
respect to other items of pay and allowances which enter into the 
computation of a member’s saved total compensation under section 515 
of the Career Compensation Act. Generally, members of the uni- 
formed services entitled to saved total compensation under the said 
section 515 had been paid or credited with an initial cash clothing 
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allowance upon their enlistment or reenlistment prior to October 1, 
1949. Hence, in determining whether a member’s saved total compen- 
sation under the old law is greater than his pay and allowances under 
the new law, there would be no occasion or necessity to include the 
initial cash clothing allowance in making such computation. More- 
over, since a member in such cases would have been paid or credited 
with an initial cash clothing allowance upon enlistment or reenlistment 
prior to October 1, 1949—in some cases several years prior to that 
date—and since such allowance is credited or paid only once during 
an enlistment or reenlistment, it reasonably may not be considered 
that such a member was “entitled to receive” an initial cash clothing 
allowance “under any provision of law in effect on the date 
immediately preceding the effective date of this Act,” within the 
contemplation of the said section 515. Furthermore, the same rule 
would be equally applicable to members who were entitled to an addi- 
tional initial cash clothing allowance prior to October 1, 1949, incident 
to an advancement prior to that date to chief petty officer or steward, 
or an assignment to duty as a member of the United States Navy band 
or assignment to duty in foreign countries where the wearing of civil- 
ian clothing is required by competent authority. In view of the fore- 
going, it seems reasonably clear that it was not intended or contem- 
plated that the initial cash clothing allowance authorized incident to 
an enlistment or reenlistment, advancement to chief petty officer or 
steward, etc., was to be included in the computation for a member’s 
saved total compensation under section 515 of the Career Compensa- 
tion Act of 1949. Hence, if a member otherwise entitled to receive 
saved total compensation becomes entitled on or after October 1, 1949, 
to an additional initial cash clothing allowance by reason of advance- 
ment to chief petty officer, etc., such allowance is to be computed under 
the law and regulations in effect at that time. 

However, it is not entirely clear whether the quarterly maintenance 
allowance also is to be excluded from computation of a member’s saved 
total compensation. It is noted that under regulations in effect on 
September 30, 1949, the quarterly maintenance allowance is payable 
on the first day of each quarter to enlisted members under certain cir- 
cumstances. Inasmuch as such maintenance allowance is on a quar- 
terly basis and is not payable until the first day of each quarter, it 
seems at least doubtful that it was intended that such allowance should 
enter into the computation of a member’s saved total compensation 
under the said section 515. It is understood informally that instruc- 
tions pertaining to the payment of cash clothing allowance are now in 
the process of being prepared by proper authorities pursuant to section 
505 of the Career Compensation Act of 1949, and that such regulations 
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would place the so-called quarterly maintenance allowance on a 
monthly basis prorated for a fractional part of a month on the basis of 
30 days to the month. If such proposed regulations in that respect 
be approved, it would be difficult, if not impossible, for purposes of 
determining whether a member’s saved pay under the old law is 
greater than his pay and allowances under the new law, to include the 
quarterly maintenance allowance on the one side and the monthly 
maintenance allowance on the other side, without adopting some arbi- 
trary basis such as reducing the quarterly maintenance allowance to a 
monthly basis. However that may be, it is further understood that the 
Navy Department has taken the view that such quarterly maintenance 
allowance is not to be included in the computation of a member’s saved 
total compensation, and there appears no sufficient reason for this 
Office to disagree with that view and to apply a rule to the maintenance 
allowance different from that applied to the initial clothing allowance. 
Accordingly, the maintenance allowance for clothing payable to en- 
listed personnel on and after October 1, 1949, should be computed and 
paid without regard to the fact that the enlisted person concerned may 
be entitled to saved total compensation under the provisions of the said 
section 515. 


[B-93621] 


Departments and Establishments—Services Between—Au- 
thority to Contract Prior to Availability of Appropriated 
Funds 


In view of the specific authorization in the Interior Department Appropriation 
Act, 1950, to enter into contracts for the completion of the construction and 
equipment of an anthracite research laboratory, the Administrator of General 
Services may, pursuant to the authority contained in the act of June 25, 1910, as 
amended, enter into contracts on behalf of the Bureau of Mines for completion 
of the laboratory, even though funds have not been appropriated by Congress to 
cover the contract obligations. 

Acting Comptroller General Yates to the Secretary of the Interior, 


June 16, 1950: 


Reference is made to letter dated March 8, 1950, from the Acting 
Assistant Secretary of the Interior, requesting a decision as to whether, 
under the circumstances reported therein, the General Services Ad- 
ministration may legally execute on behalf of your Department con- 
tracts for the completion of construction and equipment of the an- 
thracite research laboratory at Schuylkill Haven, Pennsylvania, as 
authorized by the Interior Department Appropriation Act, 1950, 
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Public Law 350, approved October 12, 1949, 63 Stat. 765, 789, which 
provides, in pertinent part, as follows: 

Anthracite research laboratory: The Director of the Bureau of Mines is 
authorized to enter into contracts (not to exceed $300,000) for the completion of 
construction and equipment of the unthracite research laboratory at Schuylkill 
Haven, Pennsylvania. 

It appears from the letter of March 8, 1950, that your Department 
requested the General Services Administration to enter into, on behalf 
of the Bureau of Mines, the contracts authorized by the above-quoted 
provision of the act of October 12, 1949, pursuant to the authority 
contained in the act of June 25, 1910, as amended by the act of June 
15, 1938, 40 U.S. C. 265. The General Services Administration, how- 
ever, has refrained from acting on your Department’s request because 
of doubt as to whether the act of June 25, 1910, as amended, authorizes 
the Administrator to enter into such contracts until Congress appro- 
priates money to pay for the costs which would be incurred thereunder. 

The act of June 25, 1910, as amended, provides that the Administra- 
tor of General Services (see section 103 of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 380) may in his discre- 
tion, upon the request of the head of any other executive department, 
independent establishment, or other Federal agency, carry out the 
construction of any building which any such executive department, 
establishment, or agency is authorized to have constructed— 
including the preparation of plans, drawings, designs, specifications, and esti- 
mates * * * the execution of contracts, and supervision of construction: 
Provided, That funds appropriated to other executive departments, independent 
establishments, or other Federal agencies for the foregoing purposes shall be 
available for transfer to and expenditure by the Public Buildings Administration 
[General Services Administration] in whole or in part, either in reimbursement 
of the proper appropriations of the Public Buildings Administration [General 
Services Administration], for the cost of such work, or as advances to special 
accounts for the purpose of providing for the prosecution of said work. 

The Acting Assistant Secretary states that your Department does 
not believe that the language of the proviso contained in the act of 
June 25, 1910, as amended, requires that money must be appropriated 
before the Administrator may exercise his contracting authority ; that 
the language merely authorizes the transfer to the Administrator of 
any funds which have been appropriated to the other Federal agency 
for such purposes, i. e., if funds have been appropriated this provision 
authorizes their transfer to the Administrator, but it does not preclude 
the Administrator from entering into contracts authorized by Con- 
gress before funds are appropriated ; and that it does not appear rea- 
sonable to suppose that Congress intended to authorize the Director of 
the Bureau of Mines to enter into contracts but prohibit him from 
using the Administrator’s skilled and experienced personnel in 











achieving the most effective and economical contracting under the 
contract authorization of October 12, 1949. 

In view of the specific authorization contained in the act of October 
12, 1949, supra, it is clear that the Director of the Bureau of Mines may 
enter into proper contracts not in excess of $300,000 prior to the Con- 
gress appropriating money to pay for the costs which would be in- 
curred thereunder, and that such contracts will firmly obligate the 
United States for their payment. 28 Comp. Gen. 163. And, it seems 
equally clear that, by virtue of the authorization contained in the 1910 
act, as amended by the 1938 act, for “the execution of contracts” by the 
Administrator of General Services, that official may, under the au- 
thority of the Director of the Bureau of Mines, enter into contracts for 
the completion of the construction and equipment of the anthracite 
research laboratory provided by the act of October 12, 1949, upon the 
request of your Department. 

Presumably the doubt entertained by the General Services Admin- 
istration in the matter is that the terms of the proviso in the 1910 
act, as amended, seem to require, as a condition precedent to the per- 
formance of the work, the existence of appropriated funds. While 
it is true that the usual function of a proviso is to limit or to modify 
the general legislative provisions to which it is attached, it is not 
an uncommon practice to enact independent legislation by means of 
provisos, the word “provided” often being used indiscriminately. 
23 Comp. Gen. 387. But, in any event, that a purpose such as above 
referred to was not intended seems evident from the legislative history 
of the measure. See House Report No. 1920, 75th Congress, accom- 
panying H. R. 9683, which was enacted into the law amending the 
act of June 25, 1910. It is indicated in said report that prior to its 
amendment the 1910 act had been construed as requiring that the 
responsibility for the making of the contracts and for the expenditure 
of funds appropriated to executive agencies for buildings remain 
with the executive heads of such agencies, and that such functions 
could not properly be performed by the Procurement Division of the 
Treasury. It is further shown that the sole purpose of the legislation 
was to overcome the effect of this interpretation by permitting the 
Procurement Division to execute contracts for the construction of 
public buildings and to permit the transfer to that Division of such 
appropriations from other Federal agencies as may be available for 
that purpose, either by reimbursement or as advances to cover the cost 
of the work. 

In view of the foregoing, and since there is nothing otherwise in 
the legislative history of the measure forming any reasonable basis 
for the view that it was the intention to preclude the Administrator 
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from entering into contracts authorized by law until an appropriation 
had been made, there would appear to be no legal objection to the 
Administrator of General Services entering into the contracts on 
behalf of your Department pursuant to the act of June 25, 1910, as 
amended, if he so desires. Obviously, until an appropriation is made 
to cover the contract obligation, payment cannot be effected. But, of 
course, this would be true whether the contracts were entered into 
by your Department or by the General Services Administration. 


[B-94560] 


Appropriations—Availability—Purchase of Clothing for 
Indigents Discharged From Public Health Service Hospitals 


In view of section 341 of the Public Health Service Act authorizing the Surgeon 
General to provide generally for the care and treatment of voluntary narcotic 
patients, and of the administrative opinion that the provision of clothing con- 
stitutes a therapeutic device in aid of medical treatment, appropriated funds 
may be used in reasonable amounts for the purchase of clothing for indigent 
narcotic patients, upon discharge from Public Health Service hospitals, as a 
necessary therapeutic device in aid of their recovery and rehabilitation, pro- 
vided a medical determination has been made to that effect. 


Acting Comptroller General Yates to the Federal Security Admin- 
istrator, June 16, 1950: 


Reference is made to letter dated April 14, 1950, from the Acting 
Administrator, in which attention is called to the program for the 
care, treatment, and rehabilitation of narcotic addicts, established at 
two hospitals of the Public Health Service, located at Fort Worth, 
Texas, and Lexington, Kentucky, in accordance with section 341 of 
the Public Health Service Act, 58 Stat. 698 (42 U. S. C. 257), which 
provides as follows: 

Sec. 341. The Surgeon General is authorized to provide for the confinement, 
care, protection, treatment, and discipline of persons addicted to the use of 
habit-forming narcotic drugs who voluntarily submit themselves for treatment 
and addicts who have been or are hereafter convicted of offenses against the 
United States, including persons convicted by general courts martial and con- 
sular courts. Such care and treatment shall be provided at hospitals of the 
Service especially equipped for the accommodation of such patients and shall 
be designed to rehabilitate such persons, to restore them to health, and, where 
necessary, to train them to be self-supporting and self-reliant. 

The Acting Administrator calls attention to certain sections of the 
Public Health Service Act, supra, which provide that narcotic addicts 
who have been convicted of offenses against the United States and 
who have been transferred to Public Health Service hospitals for 


treatment pursuant to the act shall be furnished, upon discharge, the 
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same gratuities, including clothing, as are authorized to be furnished 
other Federal prisoners, upon their release from Federal penal insti- 
tutions, generally. It is pointed out that the statutes, however, do 
not specifically authorize the purchase of discharge clothing for vol- 
untary narcotic patients and the question is raised as to whether the 
Surgeon General is authorized to purchase such clothing for indigent 
patients from funds appropriated for the purpose of carrying out 
his functions under section 341 of the Public Health Service Act, 
quoted above. 

The Acting Administrator states that it has been observed with 
respect to some of the voluntary patients at the hospitals who do not 
possess suitable clothing for discharge purposes that the social adjust- 
ment of such discharge patients is substantially impaired because of 
this fact, and thus the results of the painstaking and costly psychiatric 
treatment provided by the Government are seriously jeopardized, some- 
times causing the patients to return to narcotic supports, and a rapid 
recurrence of drug addiction. The argument is advanced that the 
provision of adequate clothing for discharge purposes constitutes a 
therapeutic device in aid of the medical treatment of a patient, and 
that, since the treatment provided in these hospitals is essentially 
psychiatric, the therapeutic devices used to achieve these ends are not 
always similar to the technique used in the treatment of physical 
ailments. Hence, it is concluded that the provision of clothing for 
discharge purposes in those cases where medical benefits can be prog- 
nosticated would constitute treatment “designed to rehabilitate” the 
patients in question. 

Request is made as to whether this Office would be required to object 
to the expenditure of appropriated funds for the purchase of clothing 
for indigent voluntary narcotic patients prior to discharge from the 
hospital where it is determined that the provision of such clothing 
is a necessary therapeutic device in aid of the patient’s general recovery 
and rehabilitation. 

As above indicated, while the statutes in question expressly provide 
for paying the transportation costs, including a subsistence allowance, 
to indigent voluntary patients upon their discharge from the hospital, 
the purchase of clothing for voluntary narcotic patients upon dis- 
charge is not expressly authorized, as in the case of prisoners who are 
discharged from hospitals. However, the proposal advanced by the 
Acting Administrator to consider the provision of clothing for in- 
digent voluntary patients as a therapeutic device in aid of medical 
treatment is not without persuasion. In view thereof, and of the 
provisions of section 341 of the Public Health Service Act, as quoted 
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above, authorizing the Surgeon General to provide generally for the 
care and treatment of voluntary narcotic patients, no objection will 
be interposed by this Office to the use of appropriated funds in reason- 
able amounts for the purchase of clothing for indigent narcotic 
patients upon discharge, where a medical determination has been made 
to the effect that the furnishing of clothing is a necessary therapeutic 
device in aid of the patient’s recovery and rehabilitation. 


[B-94890] 


Pay and Allowances—Reservists Injured While on Training 
Duty 


A member of the Marine Corps Reserve who is injured while on authorized 
training duty is entitled under the Naval Aviation Personnel Act of 1940, as 
amended, to continue in receipt of active-duty pay and allowances for the period of 
hospitalization and while awaiting action on his disability retirement proceedings. 


Assistant Comptroller General Yates to Capt. J. W. Eldridge, United 
States Marine Corps, June 19, 1950: 

By endorsement of the Commandant of the Marine Corps, dated 
April 19, 1950, there was received your letter of that same date re- 
questing decision whether you are authorized to make payment on a 


voucher which, together with supporting papers, was submitted there- 
with, in favor of First Lieutenant George E. Finnegan, United States 
Marine Corps Reserve, in the net amount of $1,534.25, representing 
the difference between disability compensation received by him from 
the Veterans Administration and active-duty pay and allowances as 
a first lieutenant during the period August 30, 1947, to June 30, 1948. 

It appears that by orders dated August 7, 1947, from the Com- 
mander, Marine Air Reserve Training Center, Naval Air Station, 
Glenview, Illinois, Lieutenant Finnegan was ordered to active duty for 
training for the period August 15 through August 29, 1947, and that 
he entered on duty on August 15, 1947, pursuant to those orders. On 
August 17 he was injured in an airplane accident while performing 
training duty as a result of which he was hospitalized at the Naval 
Hospital, Camp Lejeune, North Carolina, until September 17, 1947, 
when he was transferred to the United States Marine Hospital, Boston, 
Massachusetts. He was released from such latter hospital during the 
month of December 1947. It is stated that he now is awaiting action 
on his retirement proceedings and that it is expected he will be retired 
in the near future. He has been paid active-duty pay and allowances 
for the period August 15 to 29, 1947. 
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Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act of June 20, 1949, Public Law 108, 63 Stat. 201, 
provides, in pertinent part, as follows: 














All officers, nurses, warrant officers, and enlisted men of the United States 

Naval Reserve or United States Marine Corps Reserve who— q 
e a > om * - 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 


shall be deemed to have been in the active naval service during such period, and 
they * * * shall be in all respects entitled to receive thesame * * * pay 
and allowances as are now or may hereafter be provided by law or regulation for 
officers, warrant officers, nurses and enlisted men of corresponding grades and 
length of service of the Regular Navy or Marine Corps * * *. 


Section 4 of the said act of June 20, 1949, 63 Stat. 202, provides 
that— 











The provisions of this Act shall be effective from August 14, 1945, but no back 
pay. pension, compensation, death gratuity, or retirement pay shall be held to 
have accrued as the result of the enactment of this Act for any period prior to 
such date: Provided, That in the case of persons electing to receive the benefits 
of this Act, the amount of any monetary benefits received for any period subse- 
quent to August 14, 1945, under any provisions of law providing benefits for 
disability or death incident to the service described in section 1, 2, and 3 of this 
Act, shall be deducted from the monetary benefits provided for herein. 

The significance of the use of the words “pay and allowances” in 
the said section 4 of the Naval Aviation Personnel Act of 1940, as 
amended, is not entirely clear. Apparently, insofar as here pertinent, 
the intent was to place reservists covered by the act in a status com- 
parable to that of members of the Regular service who, when they 
suffer disability in line of duty from injury, are authorized to continue 
in receipt of their pay and allowances while hospitalized as a result 
thereof and also while awaiting action on their retirement proceedings 
if such proceedings are initiated. That such was the intent is borne 
out by the legislative history of the said act of June 20, 1949. See, for 
example, Report No. 95 of the Committee on Armed Services, United 
States Senate, 81st Congress, 1st Session, to accompany S. 213 (the 
bill which became the act of June 20, 1949), wherein it is stated as 
follows (page 4) : 


. * *s 



















It is intended that persons who are covered by the benefits of this 
bill will be kept in a pay status until their hospitalization is completed and their 
case finally settled. * * * 


* * * * * * * 


Amendments 2, 3, 10, and 11 were made to prevent a strict interpretation of 
the word “compensation” from excluding death benefits or paying a man while 
hospitalized or awaiting final decision of his case. * * * {Italics supplied.] 


There is other evidence in the legislative history of the act which 
might indicate that it was intended to authorize active-duty pay and 
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allowances for persons in Lieutenant Finnegan’s situation only for 
the period of their hospitalization. See, for instance, page 2 of Re- 
port No. 582 of the Committee on Armed Services, House of Represen- 
tatives, to accompany S. 213. However, considering the legislative 
history of the act as a whole, the basic idea appears to have been, to 
the extent possible, to place persons like Lieutenant Finnegan on a 
par with members of the Regular service who, as noted above, are 
entitled to their pay and allowances while hospitalized and while 
awaiting action on their retirement proceedings. In view of the bene- 
ficial nature of such legislation it should be given a liberal construction 
and, hence, I think the conclusion is warranted that a member of the 
Marine Corps Reserve who is injured while on training duty for any 
period of time is entitled to continue in receipt of active-duty pay and 
allowances while hospitalized and while he is awaiting action on his 
disability retirement proceedings, if such proceedings are instituted. 

Strictly speaking, Lieutenant Finnegan could not be said to have 
been in the status of awaiting action on his retirement proceedings 
from the date of his release from the hospital since at that time there 
was no authority of law to pay him retirement pay. However, since 
such proceedings now have been instituted, and in order to give effect 
to the retroactive provisions of the act, it must be considered that he 
cecupied that status, at least constructively, after such date of release. 
Accordingly, payment on the voucher, which, together with the sup- 
porting papers, is returned herewith, is authorized, if otherwise 
correct. 


(B-95481] 


Appropriations—Availability—Care of Insane Persons Liv- 
ing in the District of Columbia 


The expenses incurred by Saint Elizabeths Hospital for the care of a patient 
who had lived in the District of Columbia for more than one year immediately 
prior to commitment may be reimbursed from the District of Culumbia Appro- 
priation Act, 1949, under the provision relating to the support of indigent insane, 
even though the commitment decree of the court states that the patient is not a 
resident of the District of Columbia. 





Comptroller General Warren to the Administrator, Federal 
Security Agency, June 20, 1950: 

Reference is made to letter of the Acting Administrator dated May 
15, 1950, requesting a decision as to the validity of a claim of Saint 
Elizabeths Hospital against the District of Columbia for the cost of 
the care of a patient at said hospital under the circumstances stated in 
the letter, and whether the District of Columbia is authorized to pay 
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the same under the provisions of the District of Columbia Appropria- 
tion Act, 1949, relating to the support of indigent insane. 

It appears from your letter that the patient involved was committed 
to said hospital by a decree of the United States District Court for the 
District of Columbia, dated September 1, 1948, in case Mental Health 
No. 1297-48. The decree stated that the patient is not a resident of the 
District of Columbia. In this connection and as pointed out in the 
letter, section 317 of title 21 of the District of Columbia Code provides 
that, if an insane person be found not to be a resident of the District 
of Columbia, he may be committed by the court to Saint Elizabeths 
Hospital as a District of Columbia patient until such time as his resi- 
dence shall have been ascertained, and that upon the ascertainment of 
his residence in some other jurisdiction, he shall be transferred there. 
The court decree further provided that the expense of the maintenance 
and treatment of the patient in Saint Elizabeths Hospital should be 
borne in accordance with the District of Columbia Appropriation Act, 
1949. It is stated in the letter of May 15, 1950, that the patient had 
lived in the District of Columbia for approximately 20 years immedi- 
ately preceding the filing of the commitment petition. 

Section 401 of title 32 of the District of Columbia Code provides 
that the expense of the indigent persons who may be admitted to Saint 
Elizabeths Hospital shall be paid from the revenues of the District 
of Columbia, and section 402 provides that such expense shall be 
charged against the appropriations to be paid toward the expenses of 
the District by the general government. The District of Columbia 
Appropriation Act, 1949, 62 Stat. 537, 549, contains an appropriation 
for support of indigent insane of the District of Columbia in Saint 
Elizabeths Hospital, as provided by law, with a proviso which reads 
as follows: 
That hereafter the funds of the District of Columbia shall not be available for 
the care of any person admitted hereafter to Saint Elizabeths Hospital who has 
not lived in the District of Columbia for more than one year immediately prior to 
application for voluntary admission or the filing of the petition provided for in 
the Act approved June 8, 1938, as amended. 

It appears that, while the patient had lived in the District for 
approximately twenty years immediately preceding the filing of the 
petition, the District has, in view of the quoted provision of the 1949 
appropriation act, apparently construed the finding of nonresidence 
by the court as barring payment under the appropriation involved. 
However, the Acting Administrator expresses the view that the 
patient’s legal residence is not material to the question of payment and 
that the proviso is not applicable because the patient actually lived in 
the District for more than one year immediately preceding the filing 
of the petition. In support of that view, attention is directed to the 
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legislative history of the proviso and it is suggested that, in considera- 
tion of the provisions of title 21, section 317, of the District of Colum- 
bia Code, supra, the finding of non-residence had the effect of merely 
determining the temporary nature of the commitment of the patient 
pending her transfer to the State of her residence. 

The proviso first appeared in the 1949 appropriation act. As it 
originally appeared in H. R. 6430, 80th Congress—which became 
Public Law 724, the District of Columbia Appropriation Act, 1949— 
it provided that funds of the District of Columbia should not be avail- 
able for the care at Saint Elizabeths Hospital of any person “who has 
been a resident of the District of Columbia for less than one year.” 
The bill was passed by the House of Representatives on May 5, 1948, 
with the proviso as originally drawn. 94 Congressional Record, page 
5333. In the Hearings before the Subcommittee of the Senate Com- 
mittee on Appropriations, it was requested by representatives of the 
District of Columbia that the proviso be changed to provide that funds 
of the District of Columbia should not be used for the care of any 
person admitted to said hospital who had not maintained “his prin- 
cipal place of abode” in the District of Columbia for more than one 
year immediately prior to application for voluntary admission or the 
filing of the petition provided for in the act of June 3, 1938, as amended. 
However, that was not done. Instead, on the recommendation of the 
Senate Committee on Appropriations, the proviso as originally written 
was deleted and there was inserted in lieu thereof the proviso as it 
appears in the act. The bill containing such proviso was passed by the 
Senate on June 3, 1948. 94 Congressional Record, pages 7019-20. The 
conference failed to agree on the item but the House Managers reported 
they would recede and concur in an amendment, after which the pro- 
viso, as it appears in the act, was agreed to by the House on June 12, 
1948. 94 Congressional Record, page 8027. 

It has frequently been held that the word “live” is synonymous with 
“reside,” though it has also been held otherwise and that a person 
may “live” in one place and have a legal residence in another. See 
25 Words and Phrases, Permanent Edition 410; Clark. v. Industrial 
Accident Commission of California, 19 P. 2d 44 (Cal. App.) ; Leroux 
v. Same, 35 P. 2d 624 (Cal. App.). However, any doubt in the instant 
matter would appear to be resolved by the legislative history of the 
measure above referred to, which, it is believed, clearly establishes 
the purpose of the Congress to draw a distinction between a “resident” 
of the District of Columbia and one who “lived in” the District of 
Columbia. And it would seem to follow therefrom that it was not 
the purpose of the Congress to make the matter of the legal residence 
of a patient the controlling factor and thus restrict such payments to 
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the case of a person who had been a legal resident of the District 
of Columbia for more than a year, but, instead to make the appropria- 
tion available for the care of patients who had lived in the District of 
Columbia for not less than the prescribed period even though their 
legal residence might be elsewhere. 

Accordingly, you are advised that so far as concerns the instant 
case, the appropriation is available for reimbursement of Saint Eliza- 
beths Hospital by the District of Columbia and that the claim properly 
may be paid by the District, if otherwise correct. 


[B-95950] 


Compensation—Promotions, Transfers, Ete.—Effect of 


Limitation in Act of May 26, 1950 





















The provision in the act of May 26, 1950, that “no funds may be used to pay 
compensation of any employee in a grade higher than the grade of such employee 
on May 22, 1950,” is applicable only to the deficiency appropriations therein 
made for “Fighting forest fires,” Department of Agriculture, and “Office of the 
Housing Expediter,” so that funds made available to other departments, agencies, 
and corporations by the act may be used in making appointments, transfers, and 
promotions of personnel, provided such personnel actions do not create any addi- 
tional deficiency beyond that for which funds are made available. 


Comptroller General Warren to the Postmaster General, June 21, 
1950: 

Reference is made to your letter of June 8, 1950, your reference 1, 
requesting decision whether the following proposed personnel actions 
are prohibited by Public Law 529, 81st Congress, approved May 26, 
1950. 





Case No. 1. It is proposed to appoint temporarily, for a period not to exceed 
June 30, 1950, an applicant to the position of statistical clerk, Grade GS-3, 
$2,650 per annum, to be paid from an appropriation for which funds are provided 
in H. R. 8567, Eighty-first Congress, the deficiency appropriation bill, 1950. The 
applicant is presently employed in the Veterans Administration, Washington, 
D. C., as key punch operator, Grade GS-2, $2,530 per annum. The applicant 
has been certified to this Department by the United States Civil Service Com- 
mission for the position of statistical clerk, GS-3, for not to exceed June 30, 
1950. 

Case No. 2. It is proposed to transfer and promote an employee from a Grade 
GS-7 position in one Bureau of the Department to a Grade GS-9 vacancy in 
another Bureau of the Department. Deficiency funds for the appropriations 
of both Bureaus involved are provided in H. R. 8567. 

Case No. 3. It is proposed to promote an employee from a Grade GS-10 position 
to a Grade GS-12 vacancy within one Bureau. Deficiency funds for the appro- 
priation of the Bureau are provided in H. R. 8567; however, due to savings 
eccurring between the time of submission of the deficiency estimate and the 
present, the Bureau will not require any deficiency funds to meet its estimated 
obligations for the balance of the 1950 fiscal year. 
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Public Law 529, 64 Stat. 193, so far as here material provides: 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That there are hereby appropriated, out of any 
money in the Treasury not otherwise appropriated, such amounts as may be 
necessary to enable the departments, agencies, and corporations for which funds 
or authorizations are provided in H. R. 8567, Eighty-first Congress, the deficiency 
appropriation bill, 1950, to pay the compensation of civilian personnel, and the 
pay and allowances of military personnel, of: such departments, agencies, and 
corporations, and to pay, or contribute toward the payment of, sums provided 
in said bill for the making of payments to individuals either in specific amounts 
fixed by law or in accordance with formulae prescribed by law: Provided, That 
amounts herein made available for the payment of such compensation, pay, and 
allowances shall not exceed the amounts necessary to supply deficiencies in 
funds appropriated for such purposes resulting from (1) the enactment, during 
the Highty-first Congress, of Acts increasing the rates of such compensation, pay, 
and allowances; (2) any comparable pay increases granted by administrative 
action pursuant to law; and (3) any pay increases granted by wage boards; 
except that this proviso shall not apply to appropriations included in such bill 
(H. R. 8567) for “Fighting forest fires,” Department of Agriculture, and “Office of 
the Housing Expediter” but no funds may be used to pay compensation of any 
employee in a grade higher than the grade of such employee on May 22, 1950, 
and no funds herein shall be used to pay the officers or employees of the Office of 
Housing Expediter for periods after June 30, 1950. * * * [Italics supplied.] 

When first introduced in the Congress, House Joint Resolution 476 
did not contain any of the language in the proviso. The language 
in the proviso preceding the italicized portion thereof, as quoted above, 
was inserted as an amendment in the Senate. The italicized words 
were inserted later as an amendment by the Committee of Conference 
of the two Houses. 

The language of the Senate amendment limits the amounts made 
available by the Joint Resolution for compensation and pay and al- 
lowances to amounts necessary to supply deficiencies in funds there- 
tofore appropriated for such purposes, which deficiencies result from 
the three causes therein specified. That is to say, so far as concerns 
compensation and pay and allowances, the Joint Resolution makes 
available only so much of the amounts authorized for such purposes 
in H. R. 8567, 81st Congress, as is necessary to make up deficiencies 
caused solely by the enumerated items and not by any other matters. 
As thus stated, the Joint Resolution would have failed to provide funds 
for compensation under the appropriations, “Fighting Forest Fires,” 
Department of Agriculture, and, “Office of the Housing Expediter,” 
to permit the continued availability of those appropriations through 
the end of the fiscal year—it being understood that the amounts origi- 
nally authorized by the Congress under those appropriations were not 
intended as covering the entire fiscal year 1950. Thus, the reason for 
the Conference amendment excepting such appropriations from the 
amount limitation contained in the Senate amendment becomes 
apparent. 
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The clause, “but no funds may be used to pay compensation of an 
employee in a grade higher than the grade of such employee on May 
22, 1950,” appearing in the italicized portion of the Joint Resolution, 
quoted above, was a part of the Conference amendment primarily di- 
rected to the matter of the extent to which funds for fighting forest 
fires and for the Office of the Housing Expediter are made available 
and there is nothing in the legislative history of that amendment from 
which it reasonably may be concluded that such prohibition was in- 
tended to apply to other than the funds made available for those two 
purposes by that amendment. Hence, it appears that such limitation 
reasonably must be construed as prohibiting the use of funds made 
available for those two purposes, on/y, under the Joint Resolution for 
the payment of compensation to an employee in a grade higher than 
the grade of such employee on May 22, 1950. 

However, as indicated above, Public Law 529 appropriates or makes 
available no definite amount of funds to any department, agency, or 
corporation included in H. R. 8567, and the terms of the proviso limit 
funds made available therein—other than those for the Office of the 
Housing Expediter and for fighting forest fires, Department of Agri- 
culture—for compensation, pay, and allowances to such amounts as 
“shall not exceed the amount necessary to supply deficiencies in funds 
appropriated for such purposes” resulting from the three causes speci- 
fied in the said proviso. Accordingly, if the appointment covered in 
case No. 1 and the transfer and promotion in case No. 2, as set forth 
in your letter and quoted above, will not result in the expenditure of 
funds in excess of an amount necessary to supply a deficiency in the 
appropriations of the bureaus involved resulting from one or more of 
the three causes specified in Public Law 529, the personnel actions 
would not be prohibited by the said law. On the other hand, if the 
proposed appointment or transfer and promotion would necessitate 
the use of funds in amounts in excess of amounts necessary to supply 
deficiencies in funds of the three bureaus resulting from the three speci- 
fied causes, the processing of the personnel actions would be prohibited. 

Since with respect to question 3 it is stated that no funds made avail- 
able under Public Law 529 are to be used in connection with the con- 
templated promotion, the processing of the proposed personnel action 
is not prohibited by said law. 

Your questions are answered accordingly. 
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[B-93649] 


Claims—Extra Compensation—Time Limitation for Filing 
in General Accounting Office 


Under the act of October 9, 1940, barring consideration of claims against the 
United States not received in the General Accounting Office within ten full years 
after the date such a claim first accrued, the date of accrual of the claim of a 
Customs Service employee for extra compensation under the act of February 13, 
1911, as amended, for services performed on Sundays during a particular month 
is to be regarded as the day the services were rendered. O’Rourke v. United 
States, 109 C. Cls. 33, applying a “monthly accrual” rule, distinguished. 


Comptroller General Warren to Flack G. Milner, June 26, 1950: 


Reference is made to your letter of February 11, 1950, requesting 
review of that part of settlement dated December 19, 1949, which dis- 
allowed that portion of your claim for extra compensation under the 
act of February 13, 1911, as amended (19 U.S. C. 267), covering serv- 
ices on Sundays during the month of April 1938, as an employee of the 
Bureau of Customs, Treasury Department. Said disallowance was 
premised upon the terms of the act of October 9, 1940, 54 Stat. 1061, 
hereinafter quoted, and the fact that your claim was not received in 
this Office until April 30, 1948. 


Section 1 of the act of October 9, 1940, swpra, provides as follows: 


That every claim or demand (except a claim or demand by any State, Territory, 
possession or the District of Columbia) against the United States cognizable by 
the General Accounting Office under section 305 of the Budget and Accounting 
Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 Stat. 413), 
shall be forever barred unless such claim, bearing the signature and address of 
the claimant or of an authorized agent or attorney, shall be received in said 
office within ten full years after the date such claim first accrued: Provided, 
That when a claim of any person serving in the military or naval forces of the 
United States accrues in time of war, or when war intervenes within five years 
after its accrual, such claim may be presented within five years after peace is 
established. 


Your request for review stems from the action of this Office in apply- 
ing the 10-year period prescribed in that statute upon the basis that 
the claim for the extra compensation accrued upon a daily basis 
rather than upon a monthly basis under the so-called monthly accrual 
rule applied by the Court of Claims in O’Rourke v. United States, 109 
C. Cls. 33. In urging the application of the latter rule, you quote the 
following from page 51 of the opinion in the O’Rourke case: 

The plaintiff's original petition was filed on October 22, 1945. It claims 
compensation for extra services rendered on various days during the whole 
month of October 1939. Since the days in October 1939 prior to the 22nd were 
more than six years before the filing of the petition, the question arises whether 
the right to recover for those days is barred by the statute of limitations. 
(Judicial Code see. 156, 36 Stat. 1139, 28 U. S. C. 262.) In our finding 2 it 
appears that the Government’s practice was not to pay for extra services until 


on or after the first day of the month following that in which the services were 
rendered. There was, therefore, no failure or refusal to pay, and no cause of 
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action accrued for services rendered in October 1939, until at least November 1, 
1939. The plaintiff's right to recover for them is not barred by the statute. 


Also, you quote the referred-to “finding 2,” as follows: 


Such extra compensation as plaintiff was paid for services rendered prior to 
filing suit October 22, 1945, was paid not earlier than the first day of the month 
following that in which the services were rendered. 


Furthermore, you assert that the circumstances giving rise to applica- 
tion of the “monthly accrual” rule under section 156 of the (old) 
Judicial Code (section 2501 of the new, 62 Stat. 976) are equally for 
application in applying the act of October 9, 1940; and you state that 
no suit could have been brought by you for the extra services you per- 
formed during the month of April 1938 until it could be established 
that the Government refused or failed to pay for such services, which 
could not have been earlier than May 1, 1938. 

Section 156 of the old Judicial Code, 36 Stat. 1139, provided, in 
pertinent part, as follows: 

Every claim against the United States cognizable by the Court of Claims shall 


be forever barred unless the petition setting forth a statement thereof is filed 
in the court * * * within six years after the claim first accrued, 


It may be stated at the outset that the practice of this Office with 
respect to the application of the daily accrual rule in connection with 
the 10-year period prescribed by the 1940 statute was in line with 
what appeared to be the practice of the Court of Claims in applying 
the limitation just quoted, as evidenced by judgments rendered in 
Book v. United States, 31 C. Cls. 272; Bale v. United States, 89 id. 
532; Anderson v. United States, 92 id. 308; and Long v. United States, 
93 id. 544. However that may be, it is concluded, for the reasons here- 
inafter stated, that no change in the practice of this Office with respect 
to the 1940 statute is required at the present time because of the rule 
applied in the O’Rourke case under a different statute. 

It is evident from a reading of the excerpt quoted from page 51 
of the opinion in the O’Rourke case that the court considered that a 
“claim first accrued” within the meaning of the statute of limitations 
there applicable when a cause of action accrued—a failure or refusal 
to pay on some customary pay day after the rendition of the services 
being a condition precedent to the accrual of a cause of action in 
the particular case involved. Such interpretation of that statute of 
limitations which specifically had reference to matters cognizable by 
the Court of Claims is understandable when it is considered that, in 
a claim such as yours for payment of compensation, an actual breach 
of the Government’s obligation must be shown in order to give rise 
to a suit or “cause of action” before that tribunal. 

Such a view as that just indicated is not required to be taken by 
this Office with respect to application of the 1940 statute which spe- 





a 


—- -» . 2 ce ee co Geo a ee 


Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 519 


cifically is directed to claims cognizable by the General Accounting 
Office. In its normal and customary usage the word “claim” is used 
to indicate the assertion of an existing right, and also to indicate 
the right itself. Mellus v. Potter, 267 P. 563, 564. Clearly, except 
in the phrase “such claim first accrued,” the word “claim” is used in 
the 1940 statute in reference to the assertion of a right; however, in 
the phrase mentioned, the word “claim” obviously refers to the right 
itself. There is for consideration, then, the date of accrual of the 
right which now is asserted; and there seems little doubt but that 
such date was the particular Sunday on which the services for which 
extra compensation under the 1911 act, as amended, is claimed were 
rendered, since under that act, as construed in United States v. Myers, 
320 U. S. 561, and the O’Rourke case, all events necessary to fix the 
right to and the amount of the extra compensation, as well as the 
Government’s liability therefor, occurred on that date. Furthermore, 
it had been the long-existing administrative practice not to pay the 
extra compensation now claimed for the services in question, so that 
you were on notice when the services were rendered that the Govern- 
ment, through its executive officers, denied liability for such extra 
compensation, and no reason is apparent for selecting as the date of 
accrual of the claim, within the meaning of the said 1940 statute, 
some later theoretical pay day. 

In view of the foregoing, it must be concluded that you were cor- 
rectly advised in the settlement of December 19, 1949, that no con- 
sideration may be given that portion of your claim prior to April 30, 


1938, and, accordingly, upon review, said settlement must be and is 
sustained. 


[B-91896] 


Redelegation of Delegated Authority 


In view of the authority conferred upon the Secretary of Commerce by section 2 
of Reorganization Plan No. 5, effective May 24, 1950, in accordance with the 
Reorganization Act of 1949, to authorize the performance of any function of the 
Secretary by any other officer or employee of his Department, the Secretary may 
delegate to subordinates the authority conferred upon heads of departments, 
under section 206 of the act of June 26, 1943, to designate officers and employees 
to administer oaths in connection with Federal employment. 29 Comp. Gen. 386, 
modified. 


Comptroller General Warren to the Secretary of Commerce, June 


27, 1950: 


Reference is made to your letter of May 10, 1950, enclosing a memo- 
randum from the Acting Solicitor of the Department of Commerce, 
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in view of which you request reconsideration of Office decision of 
March 22, 1950, B-91896, 29 Comp. Gen. 386, to you, holding that sec- 
tion 12 of the act of August 2, 1946, 60 Stat. 809, does not permit you to 
delegate to subordinates the authority to designate officers and em- 
ployees to administer oaths under section 206 of the act of June 26, 
1943, 57 Stat. 196, 5 U. S. C. 16a. 

Since the date of your letter there have been brought to my attention 
the provisions of Reorganization Plan No. 5 of 1950, Department of 
Commerce, which became effective on May 24, 1950, in accordance 
with the Reorganization Act of 1949, Public Law 109, 81st Congress, 
63 Stat. 205, because of the rejection by the Senate and House of Repre- 
sentatives of resolutions which would have disapproved the plan. 

Section 2 of Reorganization Plan No. 5 provides as follows: 

Performance of functions of Secretary.—The Secretary of Commerce may from 
time to time make such provisions as he shall deem appropriate authorizing the 
performance by any other officer, or by any agency or employee, of the Depart- 
ment of Commerce of any function of the Secretary, including any function 
transferred to the Secretary by the provisions of this reorganization plan. 

In the light of the extent of the authority in section 2 of Reorganiza- 
tion Plan No. 5, it reasonably may be concluded that the Secretary of 
Commerce would now be authorized to delegate to subordinates the 


authority to designate employees to administer oaths under the act of 
June 26, 1948, supra. 


[B-93525] 





Pay—Retired—Reserve Personnel—Status of De Facto Re- 
tired Officers as Affecting Retention of Erroneous Payments 
Where certain service was included erroneously in determining the entitlement 
to retirement and in computing the rate of retired pay of reservists or former 
reservists transferred to the Army of the United States Retired List under title 
III of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, such persons may not be considered as in the status of de facto retired officers 


and, therefore, may not retain the erroneous payments of retired pay made to 
them. 


Assistant Comptroller General Yates to the Secretary of the Army, 
June 28, 1950: 

Reference is made to letter of March 2, 1950, from your predecessor, 
requesting a decision on certain questions involving erroneous pay- 
ments of retired pay made to approximately 454 Reserve officers of the 
Army who were placed on the Army of the United States Retired List 
established under section 301 (a), title III, of the act of June 29, 1948, 
62 Stat. 1087, such erroneous payments having resulted from the 
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crediting of certain service, for determining entitlement to retirement 
and for computing the rate of retired pay, which under the said act 
may not be counted for such purposes. 

It is stated that the two classes of cases'involved are illustrated by 
the following representative cases: 

One category of cases is illustrated by the retirement of Lt. Col. Percy A. 
Walton, O-135485. In this case, representative of others, non-federally recog- 
nized service in the National Guard of a State which was not federal service as 
defined in Section 306 of title III of said act, was included as service in deter- 
mining the eligibility of Colonel Walton to retirement. Without this non-federally 


recognized National Guard service, this officer has not sufficient service to qualify 
for retirement under title III of the above cited act. 


Another category of cases is illustrated by the retirement of Major Edward R. 
Thorne, O-141951, who is now 73 years of age and a paralytic. It is stated he is 
entirely dependent on the Government retirement pay for his means of livelihood 
and medical care. The overpayment of Major Thorne amounted to $508.66. In 
this class of cases likewise non-federally recognized service in the National 
Guard of a State was subsequently determined not to be service which could be 
counted as Federal service under Section 306 of the act cited supra. The officers 
in this class of cases had sufficient service, excluding the stated National Guard 
ineligible service, to qualify for retirement, but the inclusion of this ineligible 
service entered into the computation of and increased their retired pay when 
placed on the Army of the United States retired list. The overpayments to persons 
in this category range from a few cents to $808.64 in one case. 

It is further stated that upon discovery of the administrative error 
steps promptly were taken to revoke the retirement order and to dis- 
continue the payment of retired pay entirely, or to recompute the rate 
of retired pay, as appropriate, and that collection action has been 
initiated in many of the cases involved. In that connection it is sug- 
gested that collection of the erroneous payments—which were due to 
administrative error without fault on the part of the reservists or 
former reservists concerned—will result in a distinct hardship to many 
of the persons involved. 

Decision is requested as to whether the persons who were not quali- 
fied to be placed on the retired list with retired pay may retain the 
erroneous payments as in the status of de facto retired officers, or 
whether all the persons involved are authorized to retain the erroneous 
payments under authority of the decision of this Office reported in 25 
Comp. Gen. 802. Also attention was invited to decisions: A-22060 
dated April 21, 1928 ; A~22060 dated September 14, 1928 ; 3 Comp. Gen. 
823; 5 id. 70; 8 id. 73; and 29 id. 14. 

It is well settled that a person discharging the duties of an oflice 
under color of authority is entitled to retain the pay received by him 

‘in good faith, as an officer de facto, and that where it has been refunded 
to the Government he is entitled to recover it back. United States v. 
Royer, 268 U. S. 394. An officer placed on the retired list of the 
Army, in apparent compliance with the law, is an officer de facto, if not 
de jure, and hence money paid to, and received by, him in good faith 
as retired pay cannot be recovered back by the Government. Badeau 








522 DECISIONS OF THE COMPTROLLER GENERAL [29 





v. United States, 130 U.S. 439. However, there can be no officer, either 
de jure or de facto, if there be no office to fill. See Norton v. Shelby 
County, 118 U. S. 425, 441; 43 Am. Jur. 228, section 475; annotation in 
15 L. R. A. (N.S.) 94. In order to be entitled to receive retired pay 
under title ITI of the act of June 29, 1948, supra, it is not necessary that 
a person be a member of any component of the armed services, it being 
sufficient that such person meet the statutory requirements as to age 
and past service, and that he file application for such pay. See 28 
Comp. Gen. 510 and compare 23 id. 284, 286; 29 id. 220. The said act 
of June 29, 1948, makes provision only for the payment of retired 
pay to reservists or former reservists who meet certain requisites and 
it does not provide that such persons so receiving retired pay shall 
perform, or be subject to orders to perform, any service in the armed 
forces. The status of such persons is essentially different from the 
status of an officer or enlisted man on the retired list of the Regular 
Army or the Regular Navy. Cf. 23 Comp. Gen. 102. In decision 
dated December 17, 1948, 28 Comp. Gen. 367, and decision dated April 
19, 1949, 28 Comp. Gen. 588, it was concluded that members of the 
Officers Reserve Corps and Naval Reserve transferred to the retired 
list pursuant to title III of the act of June 29, 1948, are not holding 
offices within the meaning of the act of July 31, 1894, 28 Stat. 205, as 
amended, 5 U. S. C. 62. Hence, this Office would not be justified in 
concluding that persons transferred to the retired list established by 
title III of the act of June 29, 1948, with retired pay, hold an office for 
the purposes of the established principles relating to de facto officers. 

In 25 Comp. Gen. 802, the question considered was the effect upon 
prior retirement payments, made by the Veterans Administration, of 
a redetermination by the Secretary of War as to the eligibility of the 
officers concerned for such payments. Under the provisions of the 
statute there involved (act of April 3, 1939, 53 Stat. 557, as amended, 
10 U.S. C. 456) and the Executive regulations issued pursuant thereto, 
eligibility for retirement pay was dependent upon a determination by 
the Secretary of War that the disability was incurred “in line of duty” 
from disease or injury while on active duty. There, upon the basis of 
additional evidence not considered at the time the original determina- 
tions of eligibility were made by the Secretary of War, it subsequently 
was determined that the officers had not incurred the disability “in line 
of duty” and hence were not entitled to the retirement pay. It was 
concluded that the original determinations were in the nature of 
awards made by competent administrative authority on the basis of 
available evidence and that hence, in view of the established principle 
that correction of an award cannot be made retroactive so as to dis- 
turb vested rights under a ruling or award made by competent 
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authority, the propriety of the payments made prior to the redetermi- 
nation need not be questioned. 

As indicated above, under the provisions of the statute here involved 
any person is entitled to receive retired pay who, upon attaining or 
having attained the age of sixty years and having performed the 
requisite service, files application therefor; that is, no determination 
involving the exercise of discretion is required to be made by any 
public official as a condition precedent to eligibility to receive the 
retired pay, but the right to retired pay accrues when the statutory 
requisites as to age, service, and the filing of an application are met. 
Hence, the principle followed in decision 25 Comp. Gen. 802 is not for 
application in the cases here considered. Cf. 8 Comp. Gen. 31, 33. 
The above-cited decisions dated April 21 and September 14, 1928 (A- 
22060), pertained to war risk insurance and do not constitute a prece- 
dent for abandoning attempts to recoup the erroneous payments here 
involved. And with the exception of decision dated July 13, 1949, 29 
Comp. Gen. 14, the other decisions cited in the submission related to 
de facto officers and employees and hence are not pertinent here. The 
said decision of July 13, 1949, pertained to overpayments of retirement 
pay (act of April 3, 1939, as amended, supra) to persons properly 
eligible to receive the retirement pay. It there was concluded that 
the principle of the decision in 25 Comp. Gen. 802 is not applicable to 
overpayments of retirement pay and that, since the amount of the 
retirement pay due is specifically fixed by statute and is dependent 
upon the grade and length of service of the individual concerned, col- 
lection of the overpayments was required. In that connection, see, 
also, 29 Comp. Gen. 75. 

There has not been found any statute or precedent which would form 
a proper basis for concluding, in either of the classes of cases here 
involved, that the recipients of the erroneous payments and over- 
payments of retired pay are entitled to retain such payments. It is 
well settled that the United States can never be bound or estopped by 
an erroneous payment made through administrative error by its of- 
ficers, with or without jurisdiction, and whether made under mistake 
of fact or mistake of law, and that parties receiving such erroneous 
payments acquired no right thereto but are liable ea aequo et bono to 
refund them. See United States v. Burchard, 125 U. S. 176; United 
States v. Wurts, 303 U.S. 414; Wisconsin Central Railroad v. United 
States, 164 U. S. 190, and the cases collected and discussed in United 
States v. Sutton Chemical Company, 11 F. 2d 24. As noted in 29 
Comp. Gen. 14, this Office has no authority to waive collection of pay- 
ments made in contravention of statute. Accordingly, I am con- 
strained to hold that collection of the overpayments and erroneous 
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payments here involved is required, the possibility or probability that 
collection of such overpayments and erroneous payments may result 
in hardship in some cases constituting no legal basis for any different 
conclusion. In view of the foregoing, an answer to the other questions 
presented is unnecessary. 





































[B-95268] 


Contracts—Liquidated Damages—Remission of by the 
Comptroller General 


The authority vested in the Administrator of General Services under the act 
of June 6, 1902, to remit liquidated damages provided for in contracts for con- 
struction or repair of public buildings or works, being inconsistent with the 
authority now vested in the Comptroller General by section 306 of the Federal 
Property and Administrative Services Act of 1949 to remit such damages, and 
section 502 (c) of the 1949 act expressly providing that the authority conferred 
by that act shall not be subject to any inconsistent legislation, the Administrator 
of General Services may not remit liquidated damages provided for under such 
contracts entered into after the effective date of the 1949 act. 


Comptroller General Warren to the Administrator, General Services 
Administration, June 28, 1950: 


Reference is made to your letter of May 9, 1950, with enclosures, 
requesting a decision as to whether you are authorized—under the 
authority contained in the act of June 6, 1902, 32 Stat. 326 (40 U.S.C. 
269), as transferred to and vested in you by virtue of the provisions 
of Reorganization Plan No. 1, section 303 (b), 53 Stat. 1427, effective 
July 1, 1939, 4 F. R. 2729, and section 103 of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 377; 380—to remit 
liquidated damages provided for under contracts entered into subse- 
quent to July 1, 1949, covering the construction or repair of public 
buildings or public works. 

Section 269 of title 40, U. S. C., provides, in pertinent part, as 
follows: 
In all contracts entered into with the United States for the construction or 
repair of any public building or public work under the control of the (General 
Services Administration), a stipulation shall be inserted for, liquidated damages 
for delay; and the (Administrator of General Services) is authorized and em- 
powered to remit the whole or any part of such damages as in his discretion may 
be just and equitable * * *, 

Your doubt as to whether you may exercise the authority conferred 
on you by the provisions of the above-quoted law with respect to 
contracts entered into for the construction or repair of any public 
building or public work subsequent to July 1, 1949, arises because of 
the provisions of section 306, title III, and section 502 (c), title V, 






eo Th wt © 


> + © 


a a oe 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 25 


of the Federal Property and Administrative Services Act of 1949, 63 
Stat. 377, 396, 401, which provide, in pertinent part, as follows: 

Sec. 306. Whenever any contract made on behalf of the Government by the 
agency head or by officers authorized by him so to do includes a provision for 
liquidated damages for delay, the Comptroller General on the recommendation 


of the agency head is authorized and empowered to remit the whole or any part 
of such damages as in his discretion may be just and equitable. 


* iH * + + . * 


Sec. 502 (c) The authority conferred by this Act is in addition to any authority 
conferred by any other law and shall not be subject to the provisions of any law 
inconsistent herewith * * *, 


In your letter you point out that title IIT of the Federal Property 
and Administrative Services Act of 1949 is entitled “Procurement 
Procedure” and the purpose of the title is stated in section 301, 63 
Stat. 393, as “to facilitate the procurement of supplies and services” 
and that, while you believe that the provisions of title III are broad 
enough to authorize the entering into of construction and repair con- 
tracts, your Administration derives specific authority for the execu- 
tion of such contracts from various other statutes and appropriation 
acts. You state that an examination of the Federal Property and Ad- 
ministrative Services Act of 1949, the conference reports of both houses 
of the Congress relative thereto, and its legislative history fails to dis- 
close any basis to support the inference that it was the intention of 
Congress, in the enactment of section 306 of title III, vesting au- 
thority in the Comptroller General for the remission of liquidated 
damages provided for in contracts covering the procurement of sup- 
plies and services executed under the authority of such act, to thereby 
revoke the authority vested in you by the above-cited 1902 statute to 
remit liquidated damages provided for in contracts covering con- 
struction or repair of public buildings or works executed under other 
appropriate authority and that, therefore, it is your opinion that your 
authority under the 1902 statute is in addition to, but not inconsistent 
with, the authority vested in the Comptroller General by section 306, 
title III, of the Federal Property and Administrative Services Act 
of 1949. 

Section 302 (a) of the Federal Property and Administrative Serv- 
ices Act of 1949, 63 Stat. 393, provides that the provisions of title IIT, 
which includes section 306, shall be applicable to purchases and con- 
tracts for supplies or services made by the General Services Adminis- 
tration for the use of such agency or otherwise. 

Subsection (e) of section 302, 63 Stat. 394, provides: 

This section shall not be construed to (A) authorize the erection, repair, or 


furnishing of any public building or improvement, but such authorization shall 
be required in the same manuer as heretofore, or (B) permit any contract for 
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the construction or repair of buildings, roads, sidewalks, sewers, mains, or 
similar items to be negotiated without advertising as required by section 303, 
unless such contract is to be performed outside the continental United States 
or unless negotiation of such contract is authorized by the provisions of para- 
graph (1), (2), (3), (9), (10), (11), or (13) of subsection (c) of this section. 


Section 309 (b), title III, of the act, 63 Stat. 397, provides that, as 
used in that title, the term “supplies” shall mean “all property except 
land, and shall include, by way of description and without limitation, 
public works, buildings, facilities.” 

In view of the definition of “supplies” contained in section 309 (b) 
of the act and having regard for the above-quoted provisions of sec- 
tion 302 (e), it seems apparent that, although title III does not au- 
thorize the erection, repair, or furnishing of any public building, it 
does require that contracts therefor, when otherwise authorized by 
law, shall be entered into by the General Services Administration in 
accordance with the procedure prescribed therein. It would seem to 
follow, therefore, that contracts entered into by the General Services 
Administration for the construction or repair of any public build- 
ing or public work subsequent to July 1, 1949, are within the scope of 
section 306 of the act. Therefore, since the authority to remit liqui- 
dated damages under such contracts is vested in the Comptroller 
General, with the result that the authority conferred by the 1902 
statute is inconsistent therewith, and since section 502 (c) of the 
Federal Property and Administrative Services Act of 1949 expressly 
provides that the authority conferred by that act shall not be subject 
to any inconsistent legislation, the conclusion appears required that 
you may not legally remit liquidated damages provided for under 
such contracts entered into subsequent to July 1, 1949. 

The enclosures forwarded with your letter are returned herewith 
as requested. 


[B-95377] 


Transportation of Dependents—Persons Appointed to Posi- 
tions Outside U. S. While at Place of Appointment 











Under section 7 of the act of August 2, 1946, permitting allowance of expenses 
of transportation of the immediate families of new appointees from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, a person who, while outside the United States, is 
employed by the Federal Government for duty in the country where appointed 
with the understanding that his dependents would be transported at Govern- 
ment expense to his post of duty from his legal residence in the United States 
may be reimbursed such expenses, even though the travel was performed with- 
out prior administrative authorization. 
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Comptroller General Warren to James H. Lambe, Department of 
Agriculture, June 28, 1950: 

Reference is made to your letter of May 12, 1950, file No. T-, trans- 
mitting a voucher stated in favor of Ernest Chacon for $216.11, rep- 
resenting transportation costs incurred for transportation of his im- 
mediate family from Los Angeles, California, to Mexico City, Mexico, 
and requesting an advance decision as to whether the voucher properly 
may be certified for payment. 

It appears from the evidence furnished this Office that, while tem- 
porarily in Mexico on a tourist card, the claimant accepted an appoint- 
ment as a Livestock Inspector, Bureau of Animal Industry, Depart- 
ment of Agriculture, said appointment to terminate not later than 
April 5, 1950. At the time of appointment, the claimant signed an 
agreement to remain with the Bureau of Animal Industry for 12 
months following his appointment with the understanding that, by 
signing such agreement, the transportation expenses of his immediate 
family to his post of duty in Mexico would be borne by the Government. 
On June 18, 1949, his family traveled from Los Angeles, California, his 
legal residence, to Guadalajara, Mexico, and from Guadalajara to 
Mexico City on August 26, 1949, for the purpose of joining the em- 
ployee during his assignment in Mexico. Said travel was performed 
by air to Guadalajara and by bus from that point to Mexico City, all 
travel being without prior authorization from the Bureau of Animal 
Industry. The claimant now requests reimbursement of the sum ex- 
pended for such travel, and the submitted voucher has been postap- 
proved by the Assistant Secretary of Agriculture. 

Section 7 of Public Law 600, 60 Stat. 808, permits allowance of 
expenses of transportation of the immediate families of new appointees 
“from places of actual residence at time of appointment to places of 
employment outside continental United States.” The term “actual 
residence” is not defined in the said law nor in Executive Order 9805, 
promulgated thereunder, and is for determination from the facts of 
each case. It is the view of this Office that the facts presented in this 
instance, outlined above, establish a prima facie case of actual resi- 
dence at Los Angeles, California, at time of appointment within the 
meaning of the term “actual residence” as used in section 7 of Public 
Law 600. Moreover, that appears to be the conclusion reached by the 
administrative officials, as evidenced by the postapproval of the sub- 
mitted voucher. 

Accordingly, assuming no increased transportation cost was in- 
curred by reason of the apparent lay-over for personal reasons at 
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Guadalajara, the voucher may be certified for payment, if otherwise 
correct. 
The voucher is returned herewith. 


(B-92561] 


Oil and Gas Leases—Red River Oil Lands—Distribution of 


Revenues 


The act of June 22, 1948, extending the Federal public-land laws to the south 
half of the Red River in western Oklahoma, not having repealed, either expressly 
or by implication, the specific provision in the act of June 12, 1926, for the distribu- 
tion of revenues from oil and gas leases in the south half of the Red River be- 
tween a trust fund for the benefit of certain Indians and the State of Oklahoma, 
such revenues should continue to be distributed in accordance with the provi- 
sions of the 1926 act, regardless of when the leases were issued, renewed, etc. 


Comptroller General Warren to the Secretary of the Interior, June 
29, 1950: 


I have your letter of January 27, 1950, requesting a decision as to 
the proper distribution of the revenues from oil and gas leases in the 
south half of the Red River, Oklahoma. 

In view of the act of June 22, 1948, Public Law 742, 62 Stat. 576, 
which extended the public-land laws generally to the south half of 
the Red River between the 98th meridian and the eastern boundary of 
the territory established as Greer County by the act of May 4, 1896, 
29 Stat. 113, you present the following specific questions: 


1. Should the revenues derived from the leases issued prior to June 22, 1948, 
continue to be distributed under the 1926 act, or should such revenues be dis- 
tributed as provided in the Mineral Leasing Act of 1920, as amended. 

2. Under which act should the revenues in the following circumstances be 
distributed. 

(a) New lease issued subsequent to June 22, 1948. 

(b) New lease issued subsequent to June 22, 1948, because of preference rights 
resulting from an original lease issued prior to that date, under section 1 of the 
Act of July 29, 1942 (56 Stat. 726). 

(c) Renewal lease issued subsequent to June 22, 1948, under section 17 of the 
Mineral Leasing Act (41 Stat. 443), as amended August 21, 1985 (49 Stat. 676) 
and August 8, 1946 (30 U. 8. C., 1946 Ed., sec. 226d) ; the original lease having 
been issued prior to that date. 

(d) Extension under Sec. 17 of the Mineral Leasing Act as amended August 
8, 1946 (60 Stat. 951; 30 U. S. C. 1946 Ed., sec. 226), of an existing lease after 
June 22, 1948; the original lease having been issued prior to that date. 

(e) Assignments subsequent to June 22, 1948, under section 30 (a) added to 
the Mineral Leasing Act by the Act of August 8, 1946 (60 Stat. 955; 30 U. S. C. 
1946 Ed., sec. 187a), of a portion of a lease issued prior to that date. 


The revenues from the oil and gas leases on the lands in question 
have been distributed between a trust fund for the benefit of certain 
Indians and the State of Oklahoma in the ratio of 6214 per centum and 
3714 per centum, respectively, as specifically provided in the act of 
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June 12, 1926, Public Resolution No. 36, 44 Stat. 740. The facts lead- 
ing to the enactment of that act are set out in decision of October 29, 
1926, 6 Comp. Gen. 307, and need not be repeated here. The revenues 
will continue to be distributed in accordance with Public Resolution 
No. 36 unless said resolution is repealed by the act of June 22, 1948, in 
which case the revenues would be distributed among the State of 
Oklahoma, the reclamation fund, and the general fund of the Treasury 
in the ratios of 8714, 5214, and 10 per centum, respectively, in accord- 
ance with the public-land laws. 
The act of June 22, 1948, 62 Stat. 576, provides as follows: 


That the public-land laws of the United States be, and the same are hereby, 
extended to the public lands in that part of the Red River between the medial 
line and the south bank of the river, in Oklahoma, between the ninety-eighth 
meridian and the east boundary of the territory established as Greer County by 
the Act of May 4, 1896 (29 Stat. 113): Provided, That such lands shall not be 
subject to disposition, settlement, or occupation until after the same have been 
classified and opened to entry, and other disposal by the Secretary of the Interior 
according to law. 

Sec. 2. The Secretary of the Interior is hereby authorized and directed to 
recognize equitable claims to such lands based on settlement made prior to Janu- 
ary 1, 1934, and all homestead entries of such lands, the allowance of which was 
erroneous because the lands were not subject to entry, and all suspended entries 
and applications to make final proof, are hereby validated if otherwise regular, 
as of the date of the regular application. 

Sec. 3. Except as to existing valid rights, the Act of March 4, 1923 (42 Stat. 
1448) is hereby repealed. 


The purpose of the foregoing act is stated in House Report No. 
1860 and Senate Report No. 1496 on H. R. 5071, 80th Congress (enacted 
as the said act of June 22, 1948), as follows: 


The purpose of this bill is to extend the Federal public-land laws to certain 
islands located in the Red River in western Oklahoma. 

These islands have been homesteaded by three families, entries upon which 
were allowed by the Department of the Interior. When the homesteaders filed 
their final proof, it was found that although title to the lands was vested in the 
United States, they had never been brought under the public-land laws and that 
the entries therefore had been erroneously allowed. In Oklahoma the general 
rule is that the public-land laws apply only to areas to which they have been 
specifically extended. Since such action has never been taken, the homestead 
entries cannot be perfected and patents cannot be issued under existing laws. 


H. R. 5071, 80th Congress, as originally introduced into the House 
of Representatives, contained a proposed section 3 as follows: 

Patents on nonmineral entries, selections, or locations of such lands shall 
contain a reservation to the United States of all minerals therein, together with 
the right to prospect for, mine, and remove the same under applicable laws 
relating to such minerals: Provided, That the proceeds accruing to the United 
States from leases of the oil and gas deposits in such lands shall continue to be 
disposed of as provided by existing law. 

The proviso to that section specifically would have preserved the 
distribution provided in the said act of June 12, 1926. However, the 
entire section was stricken from the bill by the Committee on Public 
Lands, House of Representatives, but the sole purpose for such action, 
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as disclosed by the legislative history, was to remove the provision 
reserving the mineral rights to the United States, since to reserve such 
mineral rights would have been a breach of good faith to homesteaders 
who had obtained entries without such reservations. In other words, 
there is nothing in the legislative history to indicate that the distribu- 
tion provided in the 1926 act would not be preserved. The changes 
in existing law proposed by H. R. 5071 and set out in the said House 
and Senate reports include the repeal of the said act of March 4, 1923, 
42 Stat. 1448, except as to existing valid rights, but make no reference 
to the 1926 act. The only reason advanced in the reports for the repeal 
of the act of March 4, 1923, which relates to mineral leasing in this 
specific area, is that such act would no longer be necessary since the 
public-land laws include the mining laws and the mineral leasing laws. 
It is clear that the Congress did not intend to deprive the Indians 
of any benefits previously given them, but rather intended to grant 
additional benefits to them. 

It is a general principle of statutory construction that, upon enact- 
ment, a statute becomes a part of and is to be read in connection with 
the whole body of the law to which it relates. Furthermore, a subse- 
quent statute will not be presumed to have been intended to abrogate 
a prior statute unless such intention is made clear by express declara- 
tions or by necessary implication, and repeals by implication are not 
favored in the law. See 50 Am. Jur., Statutes, § 339, e¢ seg. In view 
of the legislative history of the statutes involved and of the foregoing 
principles of statutory construction, the conclusion appears inescap- 
able that Public Law 742, approved June 22, 1948, did not repeal the 
provisions of Public Resolution No. 36, approved June 12, 1926. 
Hence, the revenues from oil and gas leases in the south half of the 
Red River, Oklahoma, are for distribution in accordance with the 
specific provisions of Public Resolution No. 36, supra, irrespective of 
whether such leases were issued, renewed, extended, or assigned prior 
or subsequent to the said act of June 22, 1948. 

Your questions are answered accordingly. 


[B-95497] 


Contracts — Damages — Liquidated — Non-necessity for 
Proof of Actual Damages 


Where damages for default by a prospective lessee of a Government-owned plant 
have been liquidated by the parties in the amount of a deposit made and accepted 
as security for the performance of the agreement to lease, such liquidated 
damages are for assessment as measuring the extent of the lessee’s obligation 
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in the matter without the necessity of inquiring into the question of whether 
actual damages were incurred. 

Comptroller General Warren to the Administrator, General Services 
Administration, June 29, 1950: 


Reference is made to your letter of May 17, 1950, transmitting the 
file relative to the claim of Harry H. Holloway, president, Western 
Reserve Steel Company, for $12,500, representing the aggregate 
amount of two deposits made by the claimant during negotiations for 
a lease for Plancors 2032 and 2349 (Standard Steel Spring Company 
and George Fuller Company), Madison, Illinois. 

Concerning the circumstances giving rise to the filing of the claim, 
your letter states that by letter of December 21, 1948, the claimant 
offered to lease with option to purchase the two plants described 
above. The referred-to offer, as quoted in your letter, stated in part 
that: 

Check for $5,000 as evidence of good faith on our part is attached with the 
understanding that it is to be forfeited if we fail to go through with the following 
offer, but if we are the successful proposer, then it is to be applied in its entirety 
to the first year’s obligation. 

lt appears that thereafter a receipt dated December 27, 1948, was 
issued and there is quoted in your letter a statement from said receipt 
as follows: 

This deposit is accepted according to the terms set out in the above-mentioned 
proposal, 

The receipt is signed on behalf of the War Assets Administration 
by the collection officer and, in that connection, you state that said 
oflicer was without authority to negotiate contracts on behalf of the 
War Assets Administration. However, it appears that thereafter, by 
letter of December 31, 1948, the Director, Industrial Divisions, Office 
of Real Property Disposal, War Assets Administration, notified the 
bidder that the leasing of the involved plants had been approved 
subject to certain terms and conditions substantially in accord with 
the principal terms and conditions of the claimant’s offer of December 
21,1948, supra. Paragraph 12 of the referred-to terms and conditions, 
as quoted in your letter, provides as follows: 

All of the above is conditioned upon there being established on terms satis- 
factory to the Government, a credit of at least $6,750,000 in The Cleveland Trust 
Company in favor of the Western Reserve Steel Corporation as operating capital 


for the purpose of enabling it to proceed with plan to lease the facilities for the 
proposed purposes. 


Paragraph 1 (a) provided for a term of five years with privilege of 
renewal for an additional term of five years and paragraphs 1 (b) 
and (c) provided for rentals of $50,000 for the first year, $150,000 
for the second year, and $240,000 for the third and each year there- 
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after, payable in advance in quarterly installments. Paragraph 3 
provided that the lessee should take possession immediately upon 
execution of letter of intent by the lessee. Paragraph 4 provided 
that War Assets Administration should have a reasonable period not 
to exceed 120 days in which to remove any residue of personal property 
not included in the proposed lease and that said period would be 
rent free. 

You state that on January 4, 1949, the proposed lessee accepted the 
aforesaid terms and conditions and that on February 11, 1949, the 
president of the proposed lessee forwarded his check for $7,500 as 
the balance of rental due for the first quarter. Also, you state that 
the proposed lessee was unable to comply with the credit requirements 
of paragraph 12 as quoted above; that on March 31, 1949, the proposed 
lessee was notified that its right had been terminated by default on 
account of failure to comply with such credit requirements; that all 
sums paid by the proposed lessee were being retained and would be 
applied in mitigation of damages; and that the Administration was 
proceeding to re-offer the property for disposal. However, you fur- 
ther state that, since the prospective lessee never took possession or 
entered upon the premises and actually received no benefit therefrom, 
the Administration offered to refund the $7,500 received for the 
balance of rent for the first quarter but that such offer was never 
accepted or rejected by the prospective lessee. 

In conclusion, you state that the president of the proposed lessee 
has filed a claim for refund of the $12,500 paid by it, and that in 
personal interviews the claimant’s president has indicated that the 
claim is based on the alleged fact that his offer of December 21, 1948, 
was never accepted and that the contract involved—referred to in 
your letter as consisting of the Administration’s counter-offer of De- 
cember 31, 1948, and the prospective lessee’s acceptance thereof—does 
not afford the Government the right to retain any of the amount paid 
thereunder. 

Viewed in the light of the intentions of the parties as gathered from 
the negotiations as reported in your letter, and as implemented by 
the enclosures transmitted therewith, the involved transaction must 
be regarded as an agreement to lease. 35 C. J. 1197, et seqg.; 51 C.J3.5., 
Landlord and Tenant, sec. 185 (b), et seg. When the transaction is 
considered as a whole, it is manifest that the recital and stipulations 
in the claimant’s offer of December 21, 1948, quoted above, concerning 
the disposition to be made of the deposit transmitted therewith, be- 
came a part of the agreement, notwithstanding any lack of authority 
in the collection officer who acknowledged receipt of such deposit or 
the fuct that the conditions and stipulations upon which the deposit 
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was made were not incorporated in the terms and conditions of the 
administrative letter of December 31, 1948, notifying the claimant 
that the proposed lease had been approved subject to the conditions 
therein set forth. No other reasonable conclusion can be reached. 
The deposit was accepted in accordance with the conditions upon which 
it was made and the record reasonably establishes that, at the time 
the claimant was notified that the leasing of the plant had been ap- 
proved, both parties to the transaction regarded the stipulation and 
conditions in the claimant’s letter of December 21, 1948, as security for 
the performance of such agreement by the proposed lessee. Deposits 
made pursuant to such conditions and stipulations have been held to 
import an intent to liquidate the damages, and when so made they 
are enforceable. 17 C. J. 948; 25 C. J. S. Damages, sec. 109; 35 
C. J. 1210, f. n. 75; and 51 C. J. S., Landlord and Tenant, secs. 200 
and 201. Thus, the damages for default by the prospective lessee 
having been liquidated by the parties in the amount of $5,000, it ap- 
pears that such liquidated damages are for assessment as measuring 
the extent of the lessee’s obligation in the matter without the necessity 
of inquiring into the question of actual damages. See 18 Comp. Gen. 
855, 858, and the cases there cited. You are advised, therefore, that 
this Office would not object to the payment to the claimant of the 
amount of $7,500 as the balance paid by it as rent for the first quarter 
but would be required to object to the refund of the amount of $5,000 
deposited by the claimant with the understanding that it would be 
forfeited in the event of default. 


[B-95984] 


Traveling Expenses—Return From Temporary Duty Station 
to Residence Over Week Ends—Per Diem Savings as Affect- 
ing Right to Travel at Government Expense 


Where the per diem savings resulting from an employee’s travel in accordance 
with his orders from his temporary duty station to his residence on week ends 
exceeded the cost of travel between said places, and the travel as performed was 
more economical than had the employee returned to his official station, the cost of 
such week end travel may be paid by the Government, provided leave of absence 
is not taken on Friday afternoons and Monday mornings. 


Comptroller General Warren to Lt. Col. J. E. Allen, Department 
of the Army, June 29, 1950: 


By first indorsement dated June 5, 1950, the Office of the Chief of 
Finance, Department of the Army (reference FINEK 248.7 Fabbro, 
Aldo) forwarded here for consideration your letter of May 15, 1950, 
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file No. FINKE-V 248.7, requesting an advance decision, in your ca- 
pacity as disbursing officer, on the submitted voucher stated in favor 
of Aldo Fabbro for an amount representing traveling expenses in- 
curred during the period December 13, 1948, to January 28, 1949, as an 
employee of the Department of the Army. 

It appears from the submitted evidence that by travel orders of 
December 8, 1948, the employee was directed to proceed from his offi- 
cial station, Philadelphia, Pennsylvania, to Meriden, Connecticut, for 
temporary duty of approximately 82 days and a per diem in lieu of 
subsistence at the rate of $6 was authorized therein. Item 11 of the 
travel order entitled, “METHOD OF TRAVEL,” authorized travel by 
common carrier and contains the statement “Twelve roundtrips to New 
York, N. Y. from Meriden, Conn. Traveler’s residence is in New 
York, N. Y.” The employee departed from Philadelphia, Pennsyl- 
vania, at 12: 30 p. m., December 13, 1948, and arrived at Meriden, Con- 
necticut, at 5:40 p.m.that sameday. As of January 28, 1949, the last 
day covered by the submitted voucher, the employee was still on tem- 
porary duty at Meriden, Connecticut. However, it appears that each 
week of the temporary duty period here in question, that is, December 
13, 1948, to January 28, 1949, the employee departed from Meriden 
on Friday, usually at approximately 3 p. m., for New York, New York, 
and returned to Meriden each Monday, arriving there at approxi- 
mately 10 a.m. All travel was performed by rail coach by use of 
transportation requests. The memorandum copies of the transporta- 
tion requests show that the costs of travel from Philadelphia to Meri- 
den and return and from Meriden to New York and return were $16.36 
and $5.45, respectively. It is stated in your letter that had the em- 
ployee returned to his headquarters over week ends the cost of trans- 
portation each week end would have amounted to $21.72, whereas the 
savings in per diem would have been $10.50. As actually performed, 
the total cost of week end travel was $6.05 and the per diem savings for 
each week end were $15, no per diem being claimed by the employee for 
week ends. 

From the above, it not only is seen that the per diem savings result- 
ing from the employee’s travel to his residence in New York City on 
week ends in accordance with his orders exceeded the cost of travel 
between Meriden and New York but also the travel as performed and 
the resulting claim are more economical than had he returned to his 
official station on week ends. Moreover, the factor of economy doubt- 
less was considered fully by the administrative officials at the time of 
preparation of the travel order and perhaps the primary purpose of the 
specific inclusion in said order of the authority for the trips to New 
York City was to remove any doubt with respect to the use by the em- 
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ployee of transportation requests for the week end travel. Under 
such circumstances, and provided leave of absence was not taken on 
Friday afternoons and Monday mornings, allowance of the per diem 
in lieu of subsistence and miscellaneous travel expenses without deduc- 
tion of the cost of travel performed by use of transportation requests 
between Meriden and New York City would appear to be proper. 
Payment of the voucher is authorized, if otherwise correct. Of course, 
if leave of absence was taken both on Friday and Monday—as the time 
of departure and arrival at Meriden each week end indicates may have 
been the case—no part of the travel costs for the week end trips would 
be for bearing by the Government, there being no per diem savings for 
consideration and the trips apparently being for personal reasons. 
See paragraph 45 (a), Standardized Government Travel Regulations. 
The voucher is returned herewith. 


CB-88967 


Pay—Active Duty—Members of the Naval Reserve—Hos- 
pitalization Extending Beyond Period of Training Duty 

A member of the Naval Reserve who is injured in line of duty while employed 
on training duty is entitled, under section 4 of the Naval Aviation Personnel Act 
of 1940, as amended, to receive active-duty pay and allowances while hospitalized 


as a result of such injury, even though the period of such hospitalization extends 
beyond the period of his training duty. 


The place where a member of the Naval Reserve is performing temporary training 
duty of fixed duration may not be considered a permanent duty station within 
the purview of section 10 of the Pay Readjustment Act of 1942, so as to authorize 
the payment of quarters allowance during a period of hospitalization. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 30, 1950: 


There has been considered your letter of August 31, 1949, with en- 
closures, wherein you request decision as to the pay status of Robert 
Ear! Preble, seaman recruit, 728 86 44, United States Naval Reserve, 
under the circumstances related below. 

It appears that by orders dated December 30, 1947, from the Com- 
mandant, Ninth Naval District, Mr. Preble was ordered to report to 
the Commanding Officer, Naval Reserve Armory, Chicago, Illinois, on 
or about January 2, 1948, for further assignment to training duty for 
a period of ninety days, such orders specifically providing that the 
training duty was not to extend beyond March 31, 1948. From the 
evidence in the file it further appears that on January 13, 1948, Mr. 
Preble sustained a fracture of the right heel which in the opinion of the 
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Bureau of Medicine and Surgery, Navy Department, was incurred in 
line of duty, although no official determination has been made in that 
respect. He was admitted to the Naval Hospital at Great Lakes, 
Illinois, on that same day for treatment from where he was discharged 
on April 28, 1948, and apparently he returned to duty at Chicago on 
May 5, 1948. On June 3, 1948, he again was admitted to the Naval 
Hospital at Great Lakes for further treatment of his injured heel and 
on November 10, 1948, he was found to be fit for duty insofar as his 
injury was concerned. However, in the meantime, on September 10, 
1948, he had been observed in a typical epileptic seizure. Accordingly, 
he was retained in the hospital for the purpose of investigating such 
seizures and on January 12, 1949, he was discharged to duty, reporting 
in Chicago on January 15, 1949. 

In the meantime, by orders dated March 25, 1948, from the Com- 
mandant, Ninth Naval District, the orders of December 30, 1947, were 
modified to extend the period of training duty for ninety-one days 
commencing April 1, 1948, and expiring June 30, 1948. By subsequent 
orders dated June 25, 1948, July 2, 1948, September 25, 1948, and 
December 1, 1948, the period of training duty was ultimately extended 
to March 31, 1949, although he actually was not released from active 
duty until June 29, 1949, receiving pay and allowances through that 
day. 


On the above statement of facts, you request decision on the follow- 
ing questions: 


(1) Is Preble entitled to retain the amount paid to him as pay and allowances 
subsequent to March 31, 1948, the terminating date specified in the original 
extended training duty orders, under the conditions set forth in the enclosure? 

(2) Is Preble entitled to credit, which has not heretofore been made, of retro- 
active quarters allowance, in accordance with provisions of paragraph 54214-1, 
Bureau of Supplies and Accounts Manual, upon his return to the U. S. Naval 
Reserve Armory, Chicago, Illinois, subsequent to his release from U. S. Naval 
Hospital, Great Lakes, Illinois, on January 15, 1949, if otherwise entitled? 


Section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 
864, as amended by section 1 of the act of June 20, 1949, Public Law 
108, 63 Stat. 201, reads, in pertinent part, as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, suffer 
disability or death in line of duty from disease while so employed; or 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training for any period of time, suffer 
disability or death in line of duty from injury while so employed; 
shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
* * * hospital benefits, and pay and allowances as are now or may hereafter 
be provided by law or regulation for officers, warrant officers, nurses, and 
enlisted men of corresponding grades and length of service of the Regular Navy 
or Marine Corps * * *, [Italics supplied.] 
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Section 4 of the said act of June 20, 1949, 63 Stat. 202, provides, in 
pertinent part, that— 


The provisions of this Act shall be effective from August 14, 1945, but no back 
pay, * * * shall be held to have accrued as the result of the enactment of 
this Act for any period prior tosuchdate * * *, 


The legislative history of the said act of June 20, 1949, reveals that 
one of its purposes was to permit members of the N aval Reserve, who 
are injured in line of duty while employed on training duty, to receive 
active-duty pay and allowances while hospitalized as a result of such 
injury notwithstanding the fact that the period of such hospitalization 
extends beyond the period of their training duty. Hence, assuming 
that it will be officially determined that Mr. Preble’s injury was in- 
curred in line of duty, he would be entitled under the said act to active- 
duty pay and allowances for the periods April 1 to April 28, 1948, 
and June 3 to November 10, 1948, even though orders had not been 
issued extending the period of training duty. Since he performed 
training duty under such orders during the interim April 29 to June 
2, 1948, he was entitled to pay and allowances under such orders for 
that period and, in view of the circumstances, this Office will not ques- 
tion his right to retain the pay and allowances received by him for 
the period November 11 to December 31, 1948, since the extension of 
his period of training duty to that date was the direct result of his 
injury. 

As to the period from and after January 1, 1949, the rule has been 
that a member of the Naval Reserve who is ordered to active duty 
for medical treatment, hospitalization, etc., is not employed on active 
duty so as to entitle him to active-duty pay and allowances. 26 
Comp Gen. 107. And, it previously has been recognized that where 
a member of the Reserve becomes ill, or contracts disease while on 
training duty for a specified period of time, he may not have his 
orders amended to extend the period of training duty so as to entitle 
him to pay and allowances during a period of hospitalization or 
treatment subsequent to the date originally fixed for his release from 
active duty. See Navy Department Court Martial Order No. 4-1948, 
page 134, e¢ seg. It will be noted, also, that the act of June 20, 1949, 
supra, does not authorize benefits for persons suffering disability or 
death from disease (as distinguished from injuries) suffered while 
on active duty for training (as distinguished from extended naval 
or military service). However, in the instant case, while it would 
appear that the amending orders of December 1, 1948, extending the 
period of Mr. Preble’s training duty to March 31, 1949, were issued 
primarily because of the continued hospitalization for disease rather 
than any need to continue treatment for the injury, such continued 
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hospitalization may have been attributable to some extent to the 
injury and since he actually was hospitalized under such orders only 
until January 12 and thereafter presumably performed some train- 
ing duty, the pay and allowances received by him for the period 
January 1 to March 31, 1949, will not be questioned in the audit of 
the disbursing officer’s accounts, if otherwise correct. In that con- 
nection, and as noted above, it appears from a copy of Mr. Preble’s 
Navy Pay Record that he actually was paid active-duty pay and 
allowances through June 29, 1949, on which date he was released from 
training duty. Assuming that further orders were issued authoriz- 
ing him to remain on training duty, and that he actually performed 
such duty, until this latter date, there would appear to be no basis 
for denying him his active-duty pay and allowances during such 
period. 

With respect to your second question, the third paragraph of sec- 
tion 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 364, reads, 
in pertinent part, as follows: 

Unlisted men entitled to receive allowances for quarters * * *_ shall con- 
tinue, while their permanent stations remain unchanged, to receive such allow- 


ances while sick in hospital or absent from their permanent-duty stations in 
apay status * * *, 


The purpose of the above-quoted provision of law was to permit 


an enlisted man who was drawing a quarters allowance in his own 
right at his permanent station to continue to draw such allowance 
while he was temporarily absent therefrom, the theory being that 
such an enlisted man would, while temporarily absent from his per- 
manent station, continue to maintain and pay for his quarters at that 
place. The place where a reservist is performing temporary training 
duty of fixed duration is not a permanent station within the purview 
of such statutory provision and the payment of the quarters allowance 
during period of hospitalization in such cases would appear to be 
neither within the letter nor purpose of the law. Accordingly, your 
second question is answered in the negative. 
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GENERAL REGULATIONS NO. 48 
Supplement No. 1 
April 7, 1950 


ADMINISTRATIVE EXAMINATION OF DISBURSING OFFICERS’ 
ACCOUNTS, BUREAU OF INDIAN AFFAIRS 


General Regulations No. 48, dated November 7, 1925, 5 Comp. Gen. 1057, is 
rescinded, 
LinpsAy C, WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 50—REVISED 
October 24, 1949 


SETTLEMENT OF DOUBTFUL CLAIMS AND ACCOUNTS AGAINST THE 
UNITED STATES AND REPORTING OF IRREGULARITIES 


General Regulations No. 50, dated April 21, 1926, 5 Comp. Gen. 1058, and 
Supplement No. 1 thereto, dated April 4, 1934, 13 Comp. Gen. 491, are hereby 
rescinded, and the following regulations prescribed in lieu thereof: 

1. No claim or account against the United States involving a doubtful question 
of law or fact hereafter shall be certified for payment by an authorized certifying 
officer or, in the case of claims or accounts originating in agencies not covered by 
the Certifying Officers’ Act, as amended (31 U.S. Code 82b, et seq.), hereafter shall 
be paid by any disbursing officer or agent of the United States, except pursuant to 
specific statutory authority or by direction given in an advance decision of the Comptroller 
General issued in accordance with the,Budget and Accounting Act of 1921, 42 Stat. 
24, or the Certifying Officers’ Act, supra, to which reference must appear on the 
voucher covering such payment. All such doubtful claims and accounts which 
may not be settled administratively pursuant to specific statutory authority or 
which have not been the subject of an advance decision shall be transmitted 
promptly to the General Accounting Office for direct settlement, together with all 
material data, an administrative report containing recommendations as to dis- 
position, and citation to the applicable appropriation or fund. 

2. Claimants should be informed briefly of such transmittal to the General 
Accounting Office. Jurisdiction of the General Accounting Office will be exclusive 
unless and until the claim is presented to a court of competent jurisdiction or to 
the Congress. There should be no further administrative action other than such 
supplemental reports to the General Accounting Office as conditions may warrant, 
as any other action may tend to retard final settlement. 

3. Claims will not be considered unless presented in writing over the bona fide 
signature and address of the claimant or over the signature of the claimant’s 
agent or attorney indicated to be such by a duly executed power of attorney or 
other documentary evidence of the agent’s or attorney’s right to act for the 
claimant. 

4. A copy or notice of each claim settlement, including disallowances, will 
be sent to the head of the department or establishment concerned, but said 
settlements may not be considered as a precedent for the guidance of accountable 
or other administrative officers. 

5. In view of the possibility of allowance upon review of administratively 
approved claims which have been disallowed, it is incumbent upon heads of 
departments and establishments, in order to guard against the incurrence of 
deficiencies in appropriations or funds, to provide a reserve in the amount of such 
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disallowed claims. Appropriations or funds need not remain encumbered with 
the amounts of claims disallowed by the General Accounting Office which have 
not and are not expected to receive administrative approval. 

6. For the further protection of the interests of the United States, the heads 
of departments or establishments of the Government, including the municipal 
government of the District of Columbia, will report or cause to be reported, 
promptly and in detail, to the General Accounting Office for its guidance any and 
all information coming to the knowledge of such department or establishment 
relative to any irregularity or discrepancy involving accountability to the United 
States or with respect to any claim involving the United States. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 62 
Supplement No. 1 

June 15, 1950 

FILING OF AFFIDAVITS BY CERTAIN OFFICERS OF 
STATES 


rHE UNITED 


1. Effective July 1, 1950, General Regulations No. 62, issued December 27, 
1926, 6 Comp. Gen. 890, is rescinded, and Standard Form No. 1041, Affidavit To 
Be Executed by Civil Officers of the United States Upon Appointment to Office, 
is declared obsolete. 

2. The requirements of sections 1 and 2 of the act of December 11, 1926, 44 
Stat. 918, 919, as amended, will be fulfilled by following the procedure set forth 
in Chapter A6 of the Federal Personnel Manual which provides that, effective 
July 1, 1950, an autographically signed copy of Bureau of the Budget Standard 
Form No. 61a shall be forwarded to the General Accounting Office attached to the 
pay roll on which the first payment is made to the appointee. 


Frank L. Yates, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 87 
Supplement No. 2 
December 9, 1949 


DISPOSITION OF COPIES OF SCHEDULES OF COLLECTIONS 


There are hereby rescinded all provisions of General Regulations No. 87, dated 
June 25, 1936, 15 Comp. Gen. 1159, and all other regulations of this Office which 
require copies of schedules of collections, together with supporting and collateral 
documents, to be forwarded direct to the Accounting and Reokineinian Division 
of the General Accounting Office at the time the remittance is forwarded to the 
accountable officer. (See in this connection paragraphs 3 (b), 4, 11, and 18 of 
General Regulations No. 87 and paragraph 10 of General Regulations No. 98, 
23 Comp. Gen. 998.) The supporting and collateral papers heretofore forwarded 
direct to this Office should be included in the account of the accountable officer as 
support for the proper schedule of collection, or where a site or comprehensive 
audit is made by this Office, retained at the point where the audit will be, performed. 

In view of the above action, it will no longer be necessary to indicate on the 
covering warrant or the certificate of deposit the number of the related schedule 
of collections. 

Linpsay C. WARREN, 

Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 102—SECOND REVISION 
Supplement No. 1 
February 3, 1950 


REVISIONS OF CERTAIN FORMS AND PROCEDURES UNDER GENERAL 
REGULATIONS NO. 102—SECOND REVISION 


1. The procedure prescribed in General Regulations No. 102, Second Revision, 
dated June 28, 1946, 25 Comp. Gen. 940, for the use of Standard Forms Nos. 1126, 
1126a, 1126b, and 1126c, Pay Roll Change Slip, is modified as hereinafter pro- 
vided, and the following new standard forms of Pay Roll Change Slip are hereby 
prescribed in lieu of the standard forms referred to above: 



















































Standard Form No. 11268, ra ca Change Slip—Supervisor’s Copy 
white). 

Standard Form No. 1126—Re- Pay Roll Change Slip—Pay Roll Copy 
vised, (white). 

Standard Form No. 1126a—Re- Pay Roll Change Slip—Employee’s Copy 
vised, (green). 

Standard Form No. 1126b—Re- Pay Roll Change Slip—Disbursing Officer’s 
vised, Copy (yellow). 

Standard Form No. 1126c—Re- Pay Roll Change Slip—Administrative 
vised, Copy (pink). 

Standard Form No. 1126d, * Nae Change Slip—Personnel Copy 

ue). 


(See facsimiles of Standard Forms Nos. 1126S and 1126—Revised attached.) 

2. It is the general practice throughout the Government service to prepare a 
Standard Form 50, Notification of Personnel Action, for each personnel action 
involving a change in pay records. A large percentage of these actions, composed 
principally of step-increases, is not required to be reported to the Civil Service 
Commission on Standard Form 50. The use of the costly snap-out style Stand- 
ard Form 50 to effect changes in pay records, where preparation of the said form 
is not required under the rules and regulations of the Civil Service Commission 
and is not otherwise essential, entails an unnecessary expenditure of time and 
money. 

8. Accordingly, in the interest of economy the new Standard Form No. 1126— 
Revised, Pay Roll Change Slip, as herein prescribed, will be used within each 
agency, bureau, etc., as an advice or notice of personnel action in lieu of Standard 
Form 50, in cases where preparation of Standard Form 50 is not required by the 
Civil Service Commission, or is otherwise unnecessary. Under no circumstances 
may the Pay Roll Change Slip be substituted for Standard Form 50 when use of 
the latter form is specifically required. See Chapter R1 of the Federal Personnel 
Manual. 

4. The six-part set of the forms as herein prescribed, or such lesser number of 
parts thereof as may be administratively needed, will be used for reporting and 
processing pay changes, for which the execution of Standard Form 50 is not 
required, as explained below. 

ta) Step-Increases (periodic and longevity).—A Standard Form No. 1126S, 
Supervisor’s Copy, together with the other parts of the set of forms, will be pre- 
pared for each employee who has qualified for a step-increase. The set will be 
originated by the section or unit responsible for the initiation of such personnel 
actions, sufficiently in advance of the effective date of the pay change to permit 
the proper processing of the change slip. The “Suspense Date’’ (item 19 on the 
forms) should be established so as to allow the supervisor ample time to review 
employee’s service and conduct and return adverse report thereon, if any, for ap- 
propriate action. The Supervisor’s Copy will be detached from the set, trans- 
mitted to the individual supervising the employee’s activities, and the remaining - 
parts of the set held in suspense. In all cases where the service and conduct are 
satisfactory, the supervisor will execute the certificate and deliver his copy to the 
employee in accordance with the instruction on the form. Upon expiration of 
the suspense date established for receipt of the supervisor’s disapproval, the Pay 
Roll Copy, Standard Form No. 1126—Revised, will be signed by the individual 
designated by the head of the agency to certify to the satisfactoriness of service 
and conduct. The Personnel Copy, Standard Form No. 1126d, will be processed 
as administratively required and filed in the employee’s Official Personnel Folder. 
The Pay Roll Copy, Standard Form No. 1126—Revised, together with the re- 
maining parts of the set, will be processed by the pay roll office for completion of 
the pay records. Due to organizational structure with respect to the maintenance 
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of leave records, the point at which verification of excess leave without pay is 
made will have to be administratively determined. 

(b) Other Pay Changes.—Personnel actions with respect to certain other pay 
changes, requiring advice thereof in the Official Personnel Folder, such as adminis- 
trative pay increases, superior accomplishment pay increases, certain pay adjust- 
ments, etc., which need not be reported on Standard Form 50, under Civil Service 
Commission Regulations, should be processed on a set of the new Pay Roll Change 
Slip initiated in the section or unit responsible for such actions from an approved 
recommendation or appropriate notice covering such changes. The Supervisor’s 
Copy, not being needed in such instance, may be detached from the set and de- 
stroyed. The Personnel Copy will be processed as administratively required and 
filed in the employee’s Official Personnel Folder. The Pay Roll Copy after 
authentication by a designated employee will be processed together with the re- 
maining copies by the pay roll office for completion of the pay records. 

(c) A five-part set of the forms herein prescribed, or such lesser number of 
parts thereof as may be administratively needed, may be used where the Super- 
visor’s Copy, Standard Form No. 11268, is not desired as an advance notice to 
the employee. The parts of the five-part set will be used as described in (a) 
above for the other parts of the six-part set. 

5. A four-part set of the forms as herein prescribed which will consist of the 
Pay Roll Copy (Standard Form No. 1126—Revised), the Employee’s Copy 
(Standard Form No. 1126a—Revised), the Disbursing Officer’s Copy (Standard 
Form No. 1126b—Revised), and the Administrative Seer (Standard Form No. 
1126c—Revised), or such lesser number of parts thereof as may be administra- 
tively needed, will be used for reporting and processing pay changes as explained 
below. 

(a) All changes involving the pay records for which Standard Form 50 is 
required to be executed, such as appointments, separations, etc., will be processed 
in the records by the use of the four-part set of the new Standard Form No. 
1126—Revised. These sets will be prepared in the pay roll office from the pay 
roll copy of the Standard Form 50. 

(b) All miscellaneous changes involving the pay records for which Standard 
Form 50 is not required to be executed and no advice thereof is needed in the 
Official Personnel Folder, such as changes in number of tax exemptions, changes 
in bond deductions, etc., will be processed by the use of the four-part set of the 
new Standard Form No. 1126—Revised. These sets will be prepared on the 
basis of administrative advices. 

6. In the several sets of the new Pay Roll Change Slip forms herein prescribed 
the Employee’s Copy will be furnished him as an earnings statement; the use of 
the Disbursing Officer’s Copy is required where such officer prepares the pay 
list; and the use of the Administrative Copy is optional with respect to organi- 
zational needs. Each agency will be expected to carefully review its procedure 
for the preparation and maintenance of records with a view to limiting so far as 
possible the use of the several parts of the new Pay Roll Change Slip sets to the 
minimum number of parts needed for a proper and economical operation. 

7. In view of substantial savings to be realized in the substitution of the revised 
Pay Roll Change Slip for a large percentage of the Standard Form 50, where such 
substitution does not contravene the rules and regulations of the Civil Service 
Commission, each department and establishment, upon receipt of these regula- 
tions, should immediately take action as outlined in paragraph 6 to determine 
the parts of the new form to be used in the several sets previously described. 
Since the procedure generally followed in the use of the superseded forms has been 
found to uneconomical, agencies are urged to institute the new forms herein 
prescribed as soon as they become available and in no event will the old forms be 
used later than the close of the last pay period to be paid in December 1950. The 
use of the new forms in the several sets specified should be established only at the 
beginning of a pay period, and under no circumstances should both the old and 
new forms of Pay Roll Change Slip be used by the same pay roli installation at 
the same time. 

8. The standard forms of Pay Roll Change Slip herein prescribed may be 
obtained in either snap-out style sets, or in pads prepared in sets of the required 
parts. To effect the maximum economies to the Government by reducing the 
cost of printing and manufacture of the snap-out style sets, each agency should 
submit a Printing and Binding Requisition (Standard Form 1) upon the Public 
Printer for a six months’ supply as soon as practicable but not later than March 
15, 1950, and thereafter not later than March 15 and September 15 of each year. 
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Pads of the forms made up in a specified number of sets, each set consisting of the 
particular parts required, may be secured at any time after initial printing at the 
Government Printing Office (approximately April 1, 1950) by a Printing and Bind- 
ing Requisition (Standard Form 1) upon the Public Printer. All the forms 
whether furnished in snap-out or pad style may be printed with the name of 
agency and bureau and other recurring entry data. Also the undesignated 
column on the forms following ‘‘OVERTIME” may be printed with whatever 
additional earnings heading administratively required and the two undesignated 
columns following ““BOND” may be printed with whatever additional deduction 
headings administratively required. 


PAY ROLL CONTROL REGISTER 


9. There is hereby prescribed the new Standard Form No. 1125A, Pay Roll 
Control Register (see facsimile attached), to be 14 by 8% inches in size, designed 
for the simplified summary posting of totals of pay roll change slips advocated 
by this Office in lieu of the posting of individual pay roll change slips to the present 
Standard Form No. 1125, Pay Roll Control Register. While the control prin- 
ciple is the same, the arrangement of the new contro! register form will permit 
the summary postings to be made down the sheet instead of across and will result 
in considerable saving in time and paper. It will be noted that to facilitate 
administrative instructions for the use of the new form, the columns are lettered 
from (a) through (0) and the first seven lines, on which line captions in the ‘‘Con- 
trol Item” column are printed, are numbered from 1 through 7. The additional 
lines on the form are for adjustment items, such as check cancellations, adjustment 
vouchers, ete. Line captions in the ‘‘Control Item” column for such additional 
lines will be as administratively determined and should be entered manually 
unless sufficient quantity of the form is ordered from the Government Printing 
Office to justify the cost of overprinting such additional line captions. 

10. The use of the present Standard Form No. 1125 may be continued and the 
said form will for the present be carried in stock at the Government Printing 
Office. However, agencies will be expected to review their pay roll control 
register procedures with the view to effecting the savings in summary postings 
afforded by adopting the new standard form herein prescribed. 

11. Agencies desiring to use the new Standard Form No. 1125A will make requi- 
sition therefor immediately upon the Public Printer for the supply estimated to 
meet their needs, and to effect economies in the printing of the first stock thereof 
such requisitions should be received by the Government Printing Office not later 
than March 1, 1950. 


INDIVIDUAL PAY RECORD AND OTHER STANDARD FORMS 


12. Active consideration is being given by this Office to a revision of the present 
Standard Form No. 1127, Individual Pay Record, to bring the columnar arrange- 
ment thereon in agreement with that of the new pay roll change slip (Standard 
Form No, 1126—Revised) herein prescribed and other desired revisions, The 
revised form of individual pay record will be available as soon as feasible and in 
ample time to effect the change to new individual cards at the beginning of the 
next calendar year. Consideration will also be given to revisions of the other 
standard forms prescribed by General Regulations No. 102, Second Revision. 
Constructive suggestions from agencies based on operating experience with 
respect to the above contemplated revisions of standard forms and procedures 
will be given careful eonsideration by this Office in the light of Government-wide 
effectiveness. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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i. Agency and organizational designations | 2. Pay roll period ae 3. Block No. ~—*| 4. Slip No. 


5. Employee’s name | 6. Grade and salary 





NOTICE TO SUPERVISOR 


1. The above named employee is scheduled to receive a pay increase as indicated below. You are re- 
quired to make a determination regarding his or her service and conduct and to take action in accordance 
with the following: 

a. If service and conduct are satisfactory, and there is no doubt that the increase is merited, affix your 
signature in item 18b and give this form to the employee concerned. 

b. If service and conduct are not satisfactory, or if there is doubt that the increase is merited, a signed 
Saas = reasons to that effect must be made on the reverse of this form or attached hereto and returned 
mmediately. 

2. If your report of service and/or conduct is not received by the date recorded in item 19 below, payment 
will be effected at a higher salary rate. 


O Periodic step-increase. O Pay adjustment. © Other step-increase 


14. Effective | 15. Date last | 16. Old salary 17. New 18. a. Efficiency rating is good | 19. Suspense 
date equivalent rate salary rate or better than good and serv- 
increase ice and conduct require- 
ments certified: 


| : Signature or other authen- 
| tication 


20. LWOP data (fill in appropriate spaces covering LWOP (Check applicable box in case of excess LWOP) 
during following periods): 0 in pay status at end of waiting period. 

0 in LWOP status at end of waiting period. 

GC) Noencem LAVOP. Total excess IAVOP qn nnec ese enna newness — --.------- Initials of clerk 


Standard Form No. 11268 or - 
Form prescribed by Comp. Gen., U.S. PAY-ROLL CHANGE SLIP—SUPERVISOR’'S COPY 
February 3, 1950 








1, Agency and organizational designations rv | 2. Pay roll period ~—s 3. Block No. | 4. Slip No. 
! 


5. Employee’s name | 6. Grade and salary 
Pay Roll Change Data pergepinee 


| | 
| Base pay |Overtime | | Gross pay| Ret. | Tax ..| Bond | 


= | 

| | | 

7. Previous | | 
normal | | | 

at = | 

8. New nor- 

mal 





9. Pay this 


_ Period | 


10. Remarks: : ‘Il. Appropriation(s) -—~S—«12. Prepared by . 
| 13. Audited by 


C) Periodic step-increase. (—) Pay adjustment. (J Other step-increase _.._........--.-..---.--.. 





14. Effective | 15. Date last | 16. Old salary| 17. New sal- | 18. a. Efficiency rating is good | 19. Suspense 
date equivalent rate ary rate or better than good and serv- 
increase ice and conduct require- 
| ments certified: 


Signature or other authen- 
| tication 





20. LWOP data (fill in appropriate spaces covering LWOP (Check applicable box in case of excess LWOP) 
during following periods): (J In pay status at end of wating period. 

? C) In LWOP status at end of waiting period. 

CJ Noexcess LWOP. Total excess LWOP -........-..-__.._____ <a Cautnonecmabcomnsunn MUD Os GNeEe 


Standard Form No. 1126—Revised =, 6 
Form prescribed by Comp. Gen., U. S. PAY ROLL CHANGE SLIP—PAY ROLL COPY 
February 3, 1950 








Note.—Employee’s Copy, Disbursing Officer’s Copy, Administrative Copy, and Personnel Copy have 
same format as Pay Roll Copy. 
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GENERAL REGULATIONS NO, 106 
Supplement No. 1 
November 4, 1949 


STANDARD FORMS FOR THE CIVIL SERVICE RETIREMENT SYSTEM 


J. In accordance with Office policy that accounting forms having general 
application throughout the Government service shall be issued as standard, the 
following are hereby prescribed as standard forms for use in application of the 
fiscal and accounting procedures established for administration of the Civil 
Service Retirement Act of May 29, 1930, as amended: 

Standard Form No. 2800, Application for Death Benefits (formerly 8. F. 100, 
same title, prescribed by the Bureau of the Budget). 

Standard Form No. 2801, Application for Retirement (formerly S. F. 101, 
same title, prescribed by the Bureau of the Budget). 

Standard Form No. 2802, Application for Refund of Retirement Deductions 
(formerly S. F. 102, same title, prescribed by the Bureau of the Budget). 

Standard Form No. 2803, Application for Service Credit (formerly S. F. 103, 
same title, prescribed by the Bureau of the Budget). 

Standard Form 2804, Election to Make Voluntary Contributions (formerly 
S. F. 104, same title, prescribed by the Bureau of the Budget). 

Standard Form No. 2805, Request for Recovery of Debt Due the United 
States (formerly CSC Form 3037, Revised, same title). 

Standard Form No. 2806, Individual Retirement Record (formerly CSC Form 
2806, Revised, same title). 

Standard Form 2806-1, Designation, Change, or Revocation of Beneficiary 
(formerly CSC Form 2806-1, same title). 

Standard Form No. 2806-3, Notice of Correction of Individual Retirement 
Record (formerly CSC Form 2806-3, same title). 

Standard Form No. 2807, Register of Separations and Transfers (formerly 
CSC Form 2807—Revised, same title). 

Standard Form No. 2807-1, Register of Adjustments (formerly CSC Form 
2807-1, Revised, same title). 

Standard Form No. 2807-2, Annual Summary of Retirement Fund Trans- 
actions (formerly CSC Form 2807-2, Revised, same title). 

2. Instructions as to the purpose and use of the above-prescribed standard 
forms will be found in the Federal Personnel Manual and the Retirement Account- 
ing Manual, both of which are issued by the United States Civil Service Com- 
mission, under the former form numbers until the said manuals are revised. 

3. Public Law No. 310, approved September 30, 1949, 63 Stat. 699, amends 
section 4 (b) of the Civil Service Retirement Act of May 29, 1930, as amended, 
to provide survivorship benefits not only for widows as heretofore, but also for 
widowers of officers and employees who at time of retirement elect to receive 
such survivorship benefits. The present Standard Form 101, Application for 
Retirement, does not meet the additional requirements imposed by Public Law 
No. 310, supra, and therefore may no longer be used. Accordingly, requisition 
for an immediate supply of the new Standard Form No. 2801, Application for 
Retirement, should be made upon the Public Printer upon receipt of these 
regulations. 

4. In the interest of economy, the present supply of the other superseded forms 
on hand in the departments, establishments, and agencies will be used until ex- 
hausted or until instructions to the contrary may be issued. As the present supply 
of the old forms is exhausted, agencies will make requisition upon the Public 
Printer for a supply of the new standard forms herein prescribed. However, the 
Public Printer will continue to furnish the old forms until the supply thereof in 
the Government Printing Office is exhausted. 

5. General Regulations No. 106, dated October 9, 1946, 26 Comp. Gen. 975, 
is revised as follows: 

Paragraph 1.—The last clause is amended, and a new clause is added, so as to 
read “; a sum equal to 5 per centum of such employee’s basic salary, pay, or 
compensation from and after July 1, 1942, and prior to the first day of the first 
pay period beginning after June 30, 1948; and a sum equal to 6 per centum of 
such basic salary, pay, or compensation for services rendered from and after 
the first pay period which begins after June 30, 1948.” (Section 10, Civil Service 
Retirement Act of May 29, 1930, as amended by Public Law No. 426, approved 
February 28, 1948, 62 Stat. 53.) 

Paragraph 10.—References to 95 percent and to 5 percent are changed to read 
94 percent and 6 percent, respectively. 
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Paragraph 11.—The reference to Civil Service Commission Form 2806 is 
changed to read Standard Form No. 2806. 

Paragraph 12.—The following sentence, ‘(See Retirement Accounting Manual, 
issued by the United States Civil Service Commission, April 1, 1948)” is sub- 
stituted for the reference, ‘‘(See Civil Service Commission Retirement Circular 
No. 120, dated December 6, 1945.)” 

Paragraph 14.—Elimination of Item 2. The copy of the Receipt for Deposit 
in the Civil Service Retirement and Disability Fund, Form RET 49-30, pre- 
scribed by the Comptroller General, March 4, 1948, is no longer required to be 
forwarded to Personnel Office or other office of agency where remitter’s deduction 
records are maintained. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 106 
Supplement No. 2 
June 28, 1950 


DESIGNATION OF BENEFICIARY, CIVIL SERVICE RETIREMENT SYSTEM 


1. Standard Form No. 2806-1, Designation, Change, or Revocation of Bene- 
ficiary, prescribed by Supplement No. 1 to General Regulations No. 106, dated 
November 4, 1949, 29 Comp. Gen. 546, is hereby declared obsolete. CSC Form 
2806-1, same title, the continued use of which was authorized by Section 4 of the 
said Supplement No. 1, is also declared obsolete and may not be used after August 
31, 1950. 

2. A new Standard Form No. 2808, Designation of Beneficiary, consisting of 
an original and duplicate, is hereby prescribed for use by each officer and employee, 
or former officer and employee of the Government, subject to the Civil Service 
Retirement Act, 41 Stat. 614, who desires to name a beneficiary or beneficiaries 
to receive any lump sum payment that may be due at time of death. Instruc- 
tions relative to the preparation and submission of the new standard form are 
made a part thereof. Other information with respect to the purpose and use of 
Standard Form No. 2808 will be incorporated in the Federal Personnel Manual 
issued by the United States Civil Service Commission. 

3. The use of the new Standard Form No. 2808, Designation of Beneficiary, 
will become effective September 1, 1950. Accordingly, upon receipt of these 
regulations each department, establishment, or agency is requested to make 
requisition upon the Public Printer for an immediate supply of Standard Form 
No. 2808 which is estimated to meet its needs, in order that all requisitions sub- 
mitted may be combined and the form printed in one edition. However, in 
determining its needs each agency should consider the revised order of precedence 
for lump sum death payments provided by Public Law 547, approved June 14, 
1950, 64 Stat. 214. Pursuant to the said Act it will no longer be necessary to 
designate a beneficiary, and none should be designated, if the order of precedence 
established thereby is acceptable. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. lll 
June 9, 1950 


STANDARD FORM FOR REPORTING LEAVE TRANSFERRED 


1. Experience has indicated that there is need for additional information to 
that presently supplied when transmitting leave data between Federal agencies 
in transfer and reemployment cases. To meet this need Standard Form No. 
1150, Record of Leave Data Transferred, has been designed and, effective July 
1, 1950, is prescribed for use by all departments and agencies of the Government. 

2. A facsimile of Standard Form No. 1150, Record of Leave Data Transferred, 
and a set of instructions relating to its preparation are attached. 

3. It has been determined that, coincident with the release of this regulation, 
the provisions of Chapter L1 of the Federal Personnel Manual will be amended 
consistent therewith. 

4. Each department or agency is requested to make requisition upon the 
Public Printer for a supply of the standard form herein prescribed which is esti- 
mated to meet its needs, in order that all requisitions submitted may be combined 
and the form printed in one edition. 

FRANK L. YATES, 
Acting Comptroller General of the United States. 
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1. Lastname Firstname Initial(s)| 2. 


ei Entered on duty | 





4. Date and nature of separation: 





Summary of leave (hours) 


Item | Annual Sick 


“5. Balance at close of prior year (or serv-| 
ice month) 


6. Current year accrual... .......--- 


Permanent employee 


APPENDIX 


| 3. oyee 
| ne 


| 
F/T | P/T | Service month date | F/T | P/T 


Temporary employee 


. During calendar year in which 
separated | 





. (A/L earned and credited to 
. (S/L earned and credited to_.....-~-) 
9. Total_...-- ; 


. Since waiting period for step- | 
increase which began on__----- 





. Reduction in credits if | 
any (current year)... Ss 
. Total leave taken..--.| eee 
Total 


. Balance transferred or included in 


ea 





. Total hours paid in lump sum 
pI Iii whine date aitdeintnbonnnadonginenithenein 
. Lump sum leave period: 

From Hrs 


(Date) (Date) 


. Certified correct by: 
Signature_____---- 


“(Date) 





(Title) 
Standard Form No. 1150 
Form prescribed by Comp. Gen., U. 8. 
June 9, 1950 
General Regulations No. 111 


4 Days 


. Military leave granted during cur- 
rent calendar year-.---..-- state th D bee mecinee 


19. Remarks: at 


20a. Address and phone number for purposes of 
inquiries: 


RECORD OF LEAVE DATA TRANSFERRED 
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1 Size of form—5’’ x 8”’ 
Face of form Printed on both sides, head to foot Reverse of form a 


21. To: Releasing Organization—You are requested to furnish promptly the leave data on 


(Name of employee) 


Note 
If this address is not the correct one to 
which future inquiries should be mailed, 
be sure to insert the correct address under 
item 20a, 


FOLD HERE FOR MAILING 


IN WINDOW ENVELOPE 


22. Return to: Employing Organization. 
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INSTRUCTIONS FOR THE PREPARATION OF STANDARD FORM NO. 1150 
RECORD OF LEAVE DATA TRANSFERRED 


The numbered items appearing on the captioned form will be filled in by 
employing and releasing organizations as follows: 


A. By the Employing Organization: 

21. Type the name and address of the department or agency to which the form 
is being forwarded for execution. Enter also the name of the person concerning 
whom the information is being requested. 


22. Type the name and address of the department or agency to which the 
executed form is to be returned. 


B. By the Releasing Organization: 


1. Enter the name and middle initial(s) of employee covered by the form. 

2. Indicate meee status for leave purposes by filling in date of entrance 
on duty and insert X for F/T or P/T. 

3. Indicate employee’s status for leave purposes by filling in beginning service 
month date and insert X for F/T or P/T. 

4. Show same information that appears on Standard Form No. 50, Notification 
of Personnel Action, effecting separation. 

5. For a permanent employee enter balances of annual and sick leave brought 
forward from close of previous calendar year. For a temporary employee enter 
balances of annual and sick leave as of the end of the last complete service month. 

6. For permanent employees enter on this line the amount of annual and sick 
leave earned and credited since the beginning of the current calendar year. 

7. and 8. Enter final date through which earned annual and/or sick leave has 
been credited. 

9. Enter the sum of the prior balances and current accruals. 

10. Enter as an item to be subtracted, the reduction in credits caused by 
absences in nonpay status or losses in sick leave accumulation. 

11. Enter as an item for subtraction, the total number of hours of annual and 
sick leave taken during the current year through date of separation as shown in 
item 4. 

12. Enter the figures derived by subtracting the total reduction in credits and 
leave taken from the total figures in item 9. 

13. Enter number of hours of annual leave (including applicable holiday time) 
paid in lump sum at time of separation. 

14. Enter salary rate at which lump-sum payment was computed. If more than 
one salary rate was involved, state the number of hours computed at each rate. 

15. Enter the inclusive calendar dates and number of hours on such dates in- 
cluded in the lump-sum leave period. 

16. Enter the number of hours’ absence in a nonpay status during calendar year 
in which separated. 

17. Enter total number of hours’ absence in a nonpay status since effective date 
of waiting period for step increase. Enter also the effective date of waiting period. 

18. Enter number of days of military leave for training purposes, as distin- 
guished from active duty periods, granted from beginning of current calendar 
year. 

19. Enter pertinent information not specifically required elsewhere on the form, 
such as overseas or territorial differential, etc. 

‘ 20. The person having responsibility for accuracy of leave records will sign this 
orm, 

20a. Enter address and phone number to which inquiries regarding this record 
should be directed. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 1! 
June 7, 1949 


INITIATION OF ACCOUNTING SYSTEMS MEMORANDA 


1. General Explanation.—In my letter of October 20, 1948, B-45109, to the 
heads of all executive departments and agencies, and in the document dated 
January 6, 1949, approved by the Secretary of the Treasury, the Director of the 






' Inadvertently omitted from volume 28. 
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Bureau of the Budget, and myself, concerning the program for improving ac- 
counting in the Federal Government, reference was made to a series of Account- 
ing Systems Memoranda to be issued in connection with my responsibility under 
the law for prescribing accounting systems. This is the first in the series of these 
Memoranda and it explains their nature and purposes. They will bear a proper 
relation to and be a means of implementing developments under the joint pro- 
gram involving the improvement of accounting. Hence, the Bureau of the Bud- 
get and the Treasury Banestenied will be consulted in connection with the issu- 
ance of all Accounting Systems Memoranda. Likewise, under present working 
arrangements the General Accounting Office will be consulted in connection with 
Treasury Department and Bureau of the Budget regulations or other releases 
having accounting implications. All Memoranda authorizing or directing modi- 
fications in or deviations from accounting regulations will be issued over my 
signature. Other Memoranda dealing with other phases of the program and its 
development will be issued over the signature of the Chief of the Accounting 
Systems Division. 

2. Purposes.—Accounting Systems Memoranda are intended to be a flexible 
means for providing current information on the progress of the joint program 
with respect to accounting, and in assisting in the development of the most use- 
ful and effective systems and procedures on an evolutionary and cooperative basis 
with all agencies of the Government. They will be used specifically for the 
following purposes and for such other purposes as may be ee desirable in 
connection with the work of the Accounting Systems Division. 

a. Modification of Existing Requirements.—The Memoranda will be used, when 
appropriate, to modify existing accounting regulations and requirements in their 
current application. This will be done to provide a more flexible basis for the 
development of accounting improvements by agencies and lay the groundwork 
for broader concepts of agency responsibility in the development of accounting 
systems to meet their needs without being restricted by certain requirements of 
existing regulations which in the interest of general improvement might subse- 
quently require revision. 

b. Interim Requirements.—Closely related to the purpose explained in 2. a., 
will be the use of Accounting Systems Memoranda to promulgate interim require- 
ments when it is desired to obtain the benefit of practical experience in the appli- 
cation of such requirements in various agencies of the Government prior to the 
establishment of more formal requirements by means of regulations. When an 
Accounting Systems Memorandum is used for this particular purpose, any pro- 
visions of existing regulations which are not consistent with the interim require- 
ments may be considered as temporarily modified. In each such case the 
Accounting Systems Memorandum will specifically indicate any provisions of 
existing regulations which may be construed as being temporarily modified. 

c. Proposals for New or Revised Requirements.—As proposals for new regulations 
or revisions of present regulations are developed they will be distributed to 
agencies, by means of Accounting Systems Memoranda, in order to receive the 
benefit of comments and suggestions prior to taking more firm action on the 
proposals either through additional Accounting Systems Memoranda or regu- 
lations. 

d. Information on Developments ——The Accounting Systems Memoranda will 
be used to keep all agencies informed regarding significant developments and 
problems under the joint program which have implications in terms of changes 
in accounting processes or requirements. An important objective is to keep 
agencies currently informed regarding the policy of the program and the trend 
of developmental work in order that they may coordinate their efforts on their 
own accounting with the work which is being done in the General Accounting 
Office, Treasury Department, and Bureau of the Budget under the program. 

e. Solicitation of Views on Projects—Through Accounting Systems Memoranda 
the views of agencies will be solicited with reference to new projects or proposals 
for projects to be undertaken and also regarding broad procedural proposals 
which cross or go beyond project lines and embrace many areas of interest. 

f. Advice on Improved Methods and Techniques.—The Accounting Systems 
Division is intended to serve, with the cooperation of all agencies, as a center 
regarding information on significant improvements in methods and techniques 
in the accounting field. 

Therefore, Accounting Systems Memoranda will be used as a vehicle for the 
interchange of ideas, suggestions, and new methods and techniques developed 
from the knowledge and experience of personnel in the various Government 
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agencies. This is true also with respect to benefits which can be derived from 
experience with these matters in industry. The use of Accounting Systems 
Memoranda for this purpose is based on a long-standing conviction that there 
is much constructive work being done in various parts of the Government which 
should be made known to all agencies for such application to their problems as 
may be helpful and appropriate. To this end, all agencies are urged to bring to 
the attention of the Accounting Systems Division, formally or informally, infor- 
mation relative to improved procedures, methods and techniques which they 
have developed or with which they are otherwise familiar. Agencies submitting 
information of this character will or will not be identified in Accounting Systems 
Memoranda depending on the desires of each agency concerned. 

3. Distribution of Memoranda.—Accounting edaain Memoranda will be sent 
to the accounting representative designated by the head of the agency pursuant 
to my letter of October 20, 1948, for appropriate distribution within each indi- 
vidual agency. Each of these representatives is requested to notify the Account- 
ing Systems Division (Telephone Code 195—Extension 1) regarding the number 
of copies of Accounting Systems Memoranda needed for distribution within the 
agency. In addition to making sure that accounting personnel at all levels are 
kept adequately informed, it is important, in view of the joint nature of the 
program, that the agency representative make provision for appropriate coordina- 
tion with the Budget Officer and others in the agency who need to be informed 
regarding the substance of Accounting Systems Memoranda issued. The success 
of the program is dependent in large measure on the extent to which the accounting 
work in each agency is organized and coordinated in relation to the accounting 
program for the Government as a whole. It is highly important that each 
agency representative be able to bring to bear on the general problem the coor- 
dinated efforts of all concerned with the development and administration of the 
accounting function in his agency. Suggestions in connection with Accounting 
Systems Memoranda are solicited. The free interchange of ideas, suggestions 
and information is essential to the success of the whole program. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 2! 
June 7, 1949 


PRESENT STATUS AND APPLICATION OF GENERAL REGULATIONS 
NO. 100 


1. Purpose.—This Memorandum is for the purpose of indicating present policy 
and future plans with respect to the application and modification of General 
Regulations No. 100, 23 Comp. Gen. 1003, with regard for the improvement of 
accounting systems as contemplated under the joint program of the General 
Accounting Office, Treasury Department and Bureau of the Budget working in 
cooperation with all other agencies of the Government. 

2. Ultimate Objective for Accounting Regulations.—It will be my objective, as 
the program progresses, to establish accounting requirements largely in terms of 
standards, principles and basic forms, procedures and terminology. This will be 
done to provide the necessary consistency, uniformity and integration of account- 
ing and financial reporting for the Government as a whole and to provide a sound 
foundation for accounting development in each agency. The requirements will 
be such as to provide flexibility for each agency to mold and develop an accounting 
system and related procedures adapted to its own operations and management 
needs subject to constructive review by representatives of this Office. 

3. Approach to Development of Revised Accounting Regulations.—The accom- 
plishment of the above objective will result ultimately in complete substitution 
of new accounting regulations for General Regulations No. 100. It is essential 
to the orderly development of the program that this not be done prematurely 
since the work which is now being done on various projects, and with individual 
agencies, will affect the type of regulations on the revised basis to be promul- 
gated. For example, effect will be given to considerations developed in connec- 
tion with such matters as integration of agency accounting results with the central 
accounts and reports of the Treasury Department, development of improved 
budgetary processes, simplification of Government-wide disbursement and collec- 
tion procedures, and appropriate modification of audit and control methods and 


1 Inadvertently omitted from volume 28. 
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concepts. Of great importance is the need to reflect in the revised regulations 
the results of constructive work by individual agencies in making their accounting 
systems more effective from a management viewpoint. 

4, Transitional Status of General Regulations No. 100.—Pending the promulga- 
tion of revised regulations under the approach described, it is desired that General 
Regulations No. 100 be regarded by all agencies as a starting point for the flexible 
development of accounting systems to meet the needs of each individual agency. 
Present requirements of General Regulations No. 100 should not be construed as 
limiting or regimenting constructive accounting development in any agency. 
The General Accounting Office is prepared to consider any modifications, in 
individual circumstances, which agencies feel should be made in the interest of 
improving accounting from the management viewpoint. 

5. Initiative to be Exercised by Agencies.—All agencies are urged to reexamine 
their present accounting systems. They should seek out any requirements which 
they deem to be too costly and burdensome in relation to the accounting results 
obtained, or which impede effective accounting development. They should 
develop and suggest adaptations of, or alternatives to present provisions applicable 
to existing systems which will more effectively or efficiently meet their needs. 
This analysis should relate not only to existing account classifications, but also 
to such new classifications as may be needed, revisions in basic procedures and 
concepts now prescribed and similar matters. Agencies should feel free to de- 
velop suggestions as to specific requirements now imposed which they think should 
be modified in the direction of greater latitude and discretion on their part. 

6. Procedures for Coordination of Modifications and Adaptations of General 
Regulations No. 100.—During the transitional period, it is necessary that pro- 
posed modifications of the present requirements of General Regulations No. 100, 
or systems based thereon, be reviewed by the Accounting Systems Division of 
my Office. This will be done (1) to provide a basis for such approval on my part 
as may be required, (2) to reach such understandings as may be appropriate as to 
areas of flexibility in developmental work to be done by agencies, (3) to assure 
proper coordination of all modifications in agency systems and procedures with 
| awe developments under the joint program of the General Accounting Office, 

reasury Department and Bureau of the Budget, and (4) to provide for such 
uniformity in the light of external considerations as may be necessary or desirable. 
The Accounting Systems Division, in reviewing proposals of an agency, will be 
in a position to advise it of constructive developments by other agencies which 
have similar problems. Agencies should feel free to discuss their plans and pro- 
ay in advance on an informa! basis. It is intended that all these arrangements 

handled as informally and expeditiously as possible with the closest practicable 
working relationships between the agencies and the Accounting Systems Division 
of my Office. That Division will make such arrangements as may be appropriate 
for participation by its staff, other divisions of the General Accounting Office, 
and the staffs of the Bureau of the Budget and the Treasury Department. It is 
expected that the adaptation and modification of present requirements on this 
basis will be an important factor in shaping the requirements which will ultimately 
be established to replace the present General Regulations No. 100. 

7. Conclusion.—In announcing this policy described herein with respect to the 
present status and application of General Regulations No. 100, it should be 
understood that I am not inviting changes in prescribed requirements merely in 
the interest of change. Nor should it be construed as indicating any general 
reflection on the soundness and propriety of principles which underlie accounting 
systems which have been prescribed or developed on the basis of these Regulations. 
The accounts and procedures provided by these Regulations are essentially sound 
in many applications and undoubtedly meet administrative requirements in 
those cases. The primary purpose of announcing the policy outlined herein is to 
provide a positive basis for giving recognition to the many individual conditions, 
circumstances and management needs in the development of accounting systems 
and requirements in proper relationship to the work which is being done under 
the joint program. I trust that each agency will use this opportunity to make a 
serious re-examination of its accounting system and procedures in the light of its 
needs, requirements and operating conditions and to bring to my attention, 
through the Accounting Systems Division, such modifications of present require- 
ments as will, in its opinion, provide a better basis for accounting development in 
its particular area of responsibility. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 3! 
June 29, 1949 


MODIFICATIONS OF GENERAL REGULATIONS NO. 88--REVISED AND 
SUPPLEMENT NO. 2, TO INCORPORATE PROVISIONS OF TRAVEL 
EXPENSE ACT OF i949 RELATING TO ADVANCES TO EMPLOYEES 


1. Purpose.—This Memorandum is to make the necessary modification in Gen- 
eral Regulations No. 88—Revised, issued October 20, 1944 (24 Comp. Gen. 950), 
and Supplement No. 2 thereto, issued December 16, 1946 (26 Comp. Gen. 969), 
to comply with the provisions of the Travel Expense Act of 1949, and the amend- 
ments to the Standardized Government Travel Regulations issued by the Bureau 
of the Budget. The principal changes relate to an interim modification of the 
prescribed forms and their use, and to making and accounting for advances to 
employees. 

2. Forms and Procedures.—The present supply of the standard forms, and the 
procedures prescribed by General Regulations No. 88—Revised and Supplement 
No. 2 will continue to be used with such modifications as hereinafter set forth until 
such forms and procedures may be thoroughly reviewed and revised in the light of 
experience gained under the new legislation and regulations. Constructive sug- 
gestions, based on administrative experience, for the revisions of the forms and pro- 
cedures will be weleomed by this Office. 

3. Travel Advances.—In lieu of section I of General Regulations No. 88—Revised, 
the following forms and procedures will apply: 

(a) Processing the Application for Advance.—Standard Form No. 1038—Revised, 
Application for Advance of Funds for Travel Expenses, will be executed by the 
employee requesting an advance to finance expenses relating to official travel 
or the authorized movement of household goods. The name and title of the 
official designated to approve advances will be inserted on the line now provided 
for the name and title of disbursing officer. The official designated to approve ad- 
vances will execute the application in the block immediately below the applicant’s 
signature, and will specify the appropriation or fund to be charged. After ap- 

roval of the advance, a Standard Form No. 1034—Revised, Public Voucher for 
urchases and Services Other Than Personal, will be prepared in the name of the 
applicant. The words “Advance to Employee per travel authorization No. 
MGS Ue. 2 AAI AA ”? will be typed or written in the space under ‘“‘ Articles 
or Services.” The signature of the applicant will not be required on Standard 
Form No. 1034—Revised in the space provided for certification of the payee. 
The voucher will be certified by an authorized certifying officer and scheduled 
to the disbursing officer for issuance of the check. 

(b) Charging the Appropriation—Normally, advances will be charged to the 
appropriation from which the reimbursement voucher will be paid. However, 
where the reimbursement voucher may be paid from two or more appropriations 
or funds, the advance will not be split but will be charged to such appropriation or 
fund, available for payment of travel and transportation expenses, as is determined 
proper by the agency. Any of a number of methods may be used at the option 
of the agency for charging the advances against the unexpended balances of 
the appropriations. Among those which may be considered are: 

(1) Advance vouchers may be summarized for posting and control through the 
general ledger only. Under this method disbursements and collections on advances 
will be debited or credited, as the case may be, to the ‘“‘Advances to Employees” 
account and will not affect the budgetary accounts. 

(2) Advance vouchers may be posted to memorandum allotment ledgers for the 
purpose of accumulating disbursements for advances. (No allotments should be 
posted to these ledgers, and the unobligated balances will be credit balances.) 

(3) Advance vouchers may be posted to allotments for advances. 

(4) Advance vouchers may be posted to the regular allotment accounts in the 
same manner as any other disbursement. 

Although methods (1) and (2) are recommended for simplicity and effectiveness 
in accounting and reporting, agencies may wish in certain cases to charge advances 
to their regular allotments as in methods (3) and (4). When methods (3) and (4) 
are used, the net disbursements and the unexpended balance (i. e., exclusive of 
advances) may be ascertained, except in the case of multiple-year and revolving 
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funds, by adjusting total disbursements and the unexpended balance of the appro- 
priation in the amount of the balance of the ‘‘Advances to Employees’’ account, 
and the net obligations (i. e., exclusive of advances) may be ascertained by adding 
the adjusted disbursements to the unliquidated obligations. Where advances are 
charged to multiple-year appropriations and revolving funds, the increases and 
decreases during the fiscal year in the ‘‘Advances to Employees,” ‘‘Unliquidated 
Obligations,” and “Expended Appropriations’ accounts must be considered in 
ascertaining the net transactions for the period. 

(c) Control of Outstanding Advances.—An ‘‘Advances to Employees’’ control 
account will be established in the general ledger to reflect the balance of outstanding 
advances. The executed Standard Form No. 1038—Revised, modified as herein 
described, will be maintained to reflect the status of the individual advances and 
as support to the ‘‘Advances to Employees” account. Advances and repay- 
ments thereof will be posted in detail to the reverse of individual Standard Forms 
Nos. 1038—Revised, and in summary to the ‘‘Advances to Employees” control 
account. The supporting individual accounts, Standard Forms Nos. 1038— 
Revised, shall be balanced with the control account, ‘‘Advances to Employees’’ 
each month. Each agency shall be prepared to furnish at any time a listing of 
the supporting Standard Forms Nos. 1038—Revised, setting forth the name of 
each employee to whom an advance has been made, and the unpaid balance thereof. 
Pending further revision, the reverse of Standard Form No. 1038—Revised should 
be modified as follows to serve as the account of the advance of each employee: 

(1) The employee’s name should be typed in the space provided. 

(2) The line provided forjidentificationfofstheJadvance need not{be"used. 

(3) The block headed “Expenditures Reimbursed but not Applied to Reduce 
Outstanding Balance of Travel Advance’’ may be used to record the amount of 
advances and repayments by changing the heading of column 2 from “‘Voucher 
No.” to ‘‘Reference,”’ column 3 from ‘“‘Check No.” to ‘Amount,’ and column 4 
from ‘“‘Amount” to ‘Balance Due.’”? The amounts of original advances will be 
recorded in column 3 and extended to column 4. Deductions from vouchers, or 
remittances to apply against balances due, will be described in column 2 by show- 
ing the voucher number, check number or date, or other appropriate identifica- 
tion, and such amounts will be entered in column 3 and deducted from the 
previous balance in column 4. Entries in column 3 for advances should be en- 
closed in parentheses in order to distinguish them from applied amounts. 

(d) Repayment of Advance.—When an employee is transferred to another 
agency, or separated from the service, or where for any reason the advance is no 
longer required for official purposes, the head of the agency, or his designee, is 
responsible for assuring that the account is settled by collection of the balance 
due, as required by paragraph 96 (a) of the Standardized Government Travel 
Regulations. All reimbursement vouchers submitted by employees to whom 
advances have been made must bear the notation ‘“‘Advance Outstanding” and 
any other identification administratively required, whether or not the voucher 
is to be applied, in whole or in part, in repayment of the advance. Vouchers 
submitted by an employee for application in their entirety against an advance 
(a) where chargeable to the appropriation from which the advance was made, 
shall be treated as no-check vouchers, given a bureau voucher number, and after 
certification and entry in the agency accounts shall be transmitted directly to the 
General Accounting Office, Audit Division, Washington, D. C.,? (b) where charge- 
able to an appropriation different from the one from which the advance was made, 
shall be scheduled to the disbursing officer with a Standard Form No. 1096 to 
effect the payment and collection transactions in the respective appropriations. 

(e) Security for Advances.—In those cases where it is determined, under the 
provisions of paragraph 96 (a) of the Standardized Government Travel Regula- 
tions, that travelers must give bond or other security to assure repayment of 
advances, the name of the surety and the bond number and date will be noted 
on the individual’s account (Standard Form No. 1038—Revised). If security 
other than a bond is accepted, a brief description thereof will be noted on the 
account, and appropriate steps will be taken to safeguard the security. 

(f) New Advances to Replace Advances Outstanding in Disbursing Officers’ 
Accounts on June 30, 1949.—FEach agency should review all advances to employees 
outstanding in the accounts of disbursing officers as of June 30, 1949, to determine 
the amounts to be recovered by collection from the employees, the amounts of 
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j 2 Where decentralized or site audits are involved arrangements will be made with the Chief, Audit Divi- 
sion, for disposition of such vouchers. 
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new advances to be made to such employees, and the amounts of security, if any, 
to be required. Advances outstanding in the accounts of disbursing officers will 
be settled in the following manner: 

(1) Advances to employees who have left the service will be liquidated by the 
disbursing officers. However, agencies must take all steps possible to assist 
disbursing officers in effecting final settlement. 

(2) Advances to employees who are still in the service of the agency must be 
liquidated by collection from the employee, or by a new advance under the 
revised Standardized Government Travel Regulations. In those cases where the 
agency determines that a new advance will be made, a list shall be prepared 
reflecting the name of the employee and the amount of the advance, and shall be 
approved by an official designated to approve advances. The list will be attached 
to a Standard Form No. 1034—Revised, Public Voucher for Purchases and Services 
Other Than Personal, described in the body thereof as “‘Advances to Employees 
per list attached,’’ and scheduled to the disbursing officer in whose accounts the 
advance is charged. The voucher will be charged to the applicable appropriations 
and funds for fiscal year 1950. The check will be applied by the disbursing officer 
in liquidating the outstanding advances in his account. Increases in outstanding 
advances, and advances to employees who do not have outstanding advances, 
should not be included on this voucher, but should be processed as separate 
transactions. The total amount of the voucher will be entered in the ““Advances 
to Employees” account on the books of the agency, and will be supported by 
individual Standard Forms 1038—Revised as described in subsection (c). Dummy 
forms may be prepared if executed copies of Standard Form No. 1038—Revised 
evidencing original advances are not available. The voucher should be scheduled 
to the disbursing officer as soon as possible after June 30, 1949, and must reach 
him in time to be effected in his accounts prior to September 1, 1949. 

4. General Provisions.—Standard Form No. 1089—Revised, Schedule of Ad- 
vances of Funds for Travel Expenses, will no longer be required and is declared 
obsolete. Standard Form No. 1039—Revised, Statement of Advance of Funds 
for Travel Expenses, will no longer be required, but may be used for administrative 
purposes if desired. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 4 
October 4, 1949 


GENERAL SUPPLY FUND BILLING PROCEDURE 


1. The procedures prescribed in General Regulations No. 98, October 7, 1943, 
23 Comp. Gen. 998, for effecting transfers between appropriations, funds, limita- 
tions and project accounts are modified as outlined below with regard to payments 
made for credit to account No. 47F5730, General Supply Fund, Special Deposits, 
General Services Administration. 

2. Where the agency billed carries its appropriation accounts with the Depart- 
ment of the Treasury and payments are made by the Division of Disbursement 
of that Department, the following procedure will be observed: 

a. The billing agency will furnish the billed agency an original invoice or a 
copy designated as “original,” certified in accordance with paragraph 7 of General 
Regulations No. 98, and one uncertified copy thereof. Facsimile signature stamp 
may be used on the certificates in lieu of complete signature, provided the cer- 
on. officer personally autographs the facsimile with his initials. 

b. The billed agency will: 

(1) Prepare the transfer voucher, Standard Form 1080 Revised, Standard 
Form 1080a Revised, and Standard Form 1080b Revised, showing thereon 
information required by General Regulations No. 98, paragraph 7, in the case 
of agencies using an approved form of invoice, including the invoice numbers and 
amounts. Separate transfer vouchers will be prepared for each supply center 
from which invoices are received. 

(2) List the transfer (disbursement) vouchers on Standard Form 1064, Schedule 
of Disbursements, or on Voucher and Schedule of Payments where authorized, 
in the same manner as other disbursement vouchers. 

(3) Attach the certified invoice to the Standard Form 1080 Revised and: (a) 
Transmit Standard Form 1080 Revised, Standard Form 1080b Revised and the 
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Schedule of Disbursements, Standard Form 1064, to the disbursing officer; or (b) 
Where Voucher and Schedule of Payments is used, transmit the Voucher and 
Schedule of Payments with Standard Form 1080b Revised to the disbursing officer. 
Standard Form 1080 Revised will be disposed of in the same manner as other 
basic bureau vouchers used in connection with the Voucher and Schedule of 
Payments. 

(4) Attach the uncertified copy of the invoice to Standard Form 1080a Re- 
vised and retain same. 

ce. The disbursing officer will: 

(1) Effect the necessary adjustments in his accounts on the basis of the transfer 
vouchers, without issuing check where the issuance of check is not otherwise 
required. 

(2) Prepare a single Schedule of Collections, Standard Form 1044 Revised, for 
each day for each supply center for which collections are made. The Schedule of 
Collections will be prepared in original and two copies, together with one additional 
copy where required for use in the disbursing office and will be stated in the name 
of the General Services Administration—General Supply Fund. A numerical 
series for each fiscal year, identifying the disbursing office effecting the collection, 
will be established for such Schedules of Collections, and the date and disbursing 
voucher number of the transfer voucher will be listed thereon. 

(3) Use the original Schedule of Collections to support the account current 
in which the collection is taken up, retain one copy, and transmit one copy, with 
Standard Form 1080b Revised attached, to the billing office. 

d. The billing office will retain the copy of the Schedule of Collections with 
attached Standard Form 1080b Revised, and the copy of certificate of deposit if 
used. 

3. In all cases where the billed agency is governed by General Regulations No. 
98 and does not effect payment through the Division of Disbursement, Treasury 
Department, action to make payment by transfer will be in accordance with the 
provision of General Regulations No. 98, except that: 

a. The billing agency will furnish the billed agency only the original certified 
invoice and one copy thereof and it will not be necessary to attach a copy of the 
invoice to Standard Form 1080b Revised. 

b. Schedule of Collections, Standard Form 1044 Revised and attached Stand- 
ard Form 1080b Revised will not be forwarded to the General Accounting Office 
by the billing agency. 

c. It will not be necessary to prepare memorandum copy of the transfer voucher, 
Standard Form 1080c Revised. 

4. For the information of agency accounting representatives, this Memorandum 
will be distributed by the General Accounting Office in the some manner as its 
General Regulations. Agency accounting representatives may secure additional 
copies from the Accounting Systems Division of this Office. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 5 
October 5, 1949 


VOUCHERS FOR PAYMENT OF POST OFFICE BOX RENT 


1. Purpose.—This Memorandum describes certain modifications of present pro- 
cedure relating to payment of post office box rental in accordance with a general 
agreement between the Post Office Department, the Bureau of the Budget and 
this Office. 

2. Advance Payment.—Advance payment of post office box rental was author- 
ized in a decision of this Office (B~57828, June 5, 1946, 25 Comp. Gen. 834) to 
the Director, Bureau of the Budget. Agencies of the Federal Government were 
requested (Budget Bureau Bulletin No. 1946-47:4, August 5, 1946) to arrange 
for advance payments of post office box rent on an annual basis beginning with 
the fiscal year 1947. 

3. Vouchers for Post Office Box Rent.—It has been proposed that payment 
procedures be simplified by eliminating the requirement that postmasters certify 
an invoice or a voucher prior to payment. Such a modification would be con- 
sistent with the cited decision authorizing advance payment of box rental, and 
with the decision (B—66188, July 7, 1947) authorizing purchase of postage stamps 
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without certification of the voucher by the postmaster. 
of post office box rent will be made as follows: 

a. Notice of Box Rent Due.—Form 3908, card notice of box rent due, will be 
prepared by postmasters to give notice of the amount of box rent due to the end 
of the fiscal year in the case of new rentals, or for the entire fiscal year in the 
ease of renewals. The form will be postmarked and will bear a notation of the 
amount due, and in the case of renewals, will be placed in the box 15 days in 
advance of renewal date. 

b. The agency billed will prepare Standard Form 1034, or similar voucher 
form, to which will be attached Form 3908, card notice of box rent due. The 
payee’s certificate will not be signed by the postmaster; instead, the space pro- 
vided for signature will be lined through by the paying agency. The voucher 
will be certified and scheduled for payment in the usual manner. 

4. Instructions to Postmasters.—The Post Office Department will issue appro- 
priate instructions to postmasters on the revised billing procedures. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


Accordingly, payment 






ACCOUNTING SYSTEMS MEMORANDUM NO. 7 
May 2, 1950 


MODIFICATIONS IN ACCOUNTING PROCEDURES OF GENERAL 
REGULATIONS NO. 100 


1. Purpose-—This Memorandum amplifies Accounting Systems Memorandum 
No. 2, 29 Comp. Gen. 552. It contains: 

a. A modification in the requirements for the submission of monthly reports 
to the General Accounting Office, Bureau of the Budget and Treasury Department. 

b. A summary of various types of modifications which have been made in the 
accounts and procedures of General Regulations No. 100, 23 Comp. Gen. 1003, 
which have been found to be effective in simplifying accounting work and develop- 
ing more useful accounting results. These are presented merely as information 
which might be helpful to agencies in developing proposed changes in accounting 
procedures for review by the Accounting Systems Division of the General Account- 
ing Office in accordance with the provisions of Paragraph 6 of Accounting Systems 
Memorandum No. 2. They are not to be regarded as prescribed or as require- 
ments. Nor are they to be construed as in any sense restricting the types of 
changes which will be authorized in various individual circumstances. 





































MODIFICATION OF REPORTING REQUIREMENTS 
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2. Monthly Reports on Status of Appropriations (Standard Forms No. 1117 
and 1118.—In a number of agencies the requirement of General Regulations 
No. 100 for monthly preparation and submission of reports to the General Account- 
ing Office, the Treasury Department and the Bureau of the Budget has been 
eliminated. This has been done on the basis of (1) internal procedures providing 
for the preparation of reports for agency management which in the individual 
circumstances more adequately fill the purposes intended to be served by such 
reports; and (2) adequate internal provision for integrating the preparation 
of reports on the status of appropriations under Budget-Treasury Regulation 
No. 1 (Budget-Treasury Form No. 3) with the accounting records and processes. 
In line with the policy which has been observed in this connection, the present 
requirement for the preparation and submission of these reports is hereby modified 
for all agencies presently preparing and submitting such reports as follows: 

a. The monthly submission of such reports to the General Accounting Office, 
Treasury Department, and Budget Bureau will be discontinued immediately in 
all cases. 

b. The preparation of either or both of these reports as a matter of presently 
prescribed internal accounting procedure of individual agencies may be dis- 
continued on the basis of agreement between the agency and the Accounting 
Systems Division of the General Accounting Office that (1) other internally 
prepared reports, based on accounting records, adequately take care of the 
purposes served by such present reports; and (2) that the preparation of the 
reports on the status of appropriations required pursuant to Budget-Treasury 
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Regulation No. 1 is adequately based on, or integrated with, the accounting 
records and procedures of the agency. 

3. Monthly Statement of Account Balances (Standard Form No. 1116).—The 
monthly submission to the General Accounting Office, Treasury Department, 
and Bureau of the Budget of the monthly statement of account balances (Standard 
Form No. 1116) may be discontinued immediately. Agencies should, however, 
continue as a matter of internal accounting procedure preparation of trial balances 
of their accounting records on this or similar forms. 


SUMMARY OUTLINE OF OTHER MODIFICATIONS WHICH HAVE BEEN MADE IN INDIVID- 
UAL AGENCIES IN ACCOUNTS AND PROCEDURES OF GENERAL REGULATIONS NO. 100. 


4. As previously stated, the following summary of various types of modifications 
in the accounts and procedures of General Regulations No. 100 which have been 
made in various individual agencies is presented only for information and as a 
general guide for possible use or adaptations in other agencies in developing 
improvements in their accounting systems. No effort is made to outline the 
procedural changes involved in detail, since it has been found that detailed pro- 
cedures can best be developed in the light of individual circumstances. All 
agencies are encouraged to contact the Accounting Systems Division of the 
General Accounting Office for the purpose of discussing any of these matters in 
further detail in the light of their particular problems. The Accounting Systems 
Division will be glad to arrange for obtaining such participation in these dis- 
cussions as may be helpful on the part of accounting personnel of agencies who 
have effected these revisions and for furnishing descriptive material, in such 
detail as may be required, to illustrate detailed procedures used in various types 
of individual situations. 

5. Improved Procedures for Decentralizing Accounting Operations.—Various 
methods have been developed in different agencies for effecting an improved basis 
for decentralizing accounting operations. Aside from the advantages of 
placing accounting at the point of operations where it is most needed and useful 
for management purposes, these revised methods have resulted in eliminating 
considerable overlapping and record keeping at various levels. The methods and 
accounts used are based primarily on the principles of branch office accounting 
common to business and include the use of interoffice control accounts. The 
central accounts have in many cases been limited to control accounts, the detailed 
accounting being maintained by the field offices. Two different plans of approach 
have been used in various situations. In one the reciprocal accounting relation- 
ship has been maintained through accounts which control allotments and transfers 
of funds. In others it has been worked out by reflecting in the central office the 
total investment in the field office (as an asset) with reciprocal accounts on the 
field office books representing the net worth of such office. 

6. Simplified and More Effective Budgetary Accounting and Reporting.—Sub- 
stantial revisions in present accounts and procedures have been worked out in 
various agencies to effect basic simplifications and improvements in budgetary 
accounting and reporting. Some of these are covered below. 

a. Available Funds.—¥or the purpose of this Memorandum, ‘‘available funds’’ 
is considered as being all program resources of an agency including amounts appro- 
priated, authority to incur obligations not covered by appropriations, reimbursable 
receivables, anticipated reimbursements, and revenues which will be made avail- 
able to the agency, as well as anticipated appropriation transfers. If the budgetary 
accounts are to refiect the program of an agency the available resources should be 
accounted for. However, where an agency receives only incidental reimburse- 
ments, it is not considered necessary that accounts be set up for such anticipated 
receipts and repayments. There may also be other factors which make it desirable 
to restrict the asset accounts in the formal accounting records to resources which 
have been actually realized in the form of cash or firm receivables relying on records 
and procedures outside the formal accounts to integrate the accounting records 
and controls with the total budget program. Additional accounts which might 
be established with respect to available funds are discussed below: 

(1) Contract Authorizations.— Wherever authority to incur obligations has been 
granted by the Congress in the form of contract authorizations, such amounts 
should be recorded as available for this purpose in a separate asset account until 
the amounts thereof are funded by an appropriation, lapsed or revoked. Account 
03.1, Contract Authority, is recommended for this purpose. In some cases, it 
has been found better to exercise control with respect to such authorizations by 
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maintaining a separate series of budgetary accounts in the 91 series or separate 
allotment ledgers, while in others the unfunded contract authorizations may be 
handled in the regular budgetary accounts provided there is an effective control 
outside of the formal accounts to assure that appropriated funds will not be used 
to liquidate obligations incurred under contract authorization only. 

(2) Estimated Appropriation Receipts, Reimbursements, and Transfers.—In 
those cases where an agency, bureau, or unit thereof operates wholly or in part on 
estimated reimbursements or transfers, it is necessary that provision be made in 
the accounts for such resources. The amount of anticipated receipts, reimburse- 
ments and transfers may be recorded in the following accounts: 

15.1 Estimated Appropriation Receipts. 

15.2 Estimated Appropriation Reimbursement;. 

15.3 Estimated Appropriation Transfers. 
When estimates are established, the credit may be made to account 91.1, Un- 
allotted Appropriations. When amounts, or any portions thereof, are realized 
and made available, the related portion of the above entries may be reversed in 
order to reflect the remaining amounts outstanding. ‘The actual amounts realized, 
either by the issuance of bills or by collections, should be recorded as though not 
previously estimated. In this manner all actual receipts and reimbursements 
can be entered in both operating accounts and the budgetary accounts. Any 
estimated amounts not realized and outstandIng at the end of a fiscal year will be 
canceled. No estimates are to be carried forward from one fiscal year to another. 
New estimates should be established at the beginning of each fiscal year. 

The authorization of the accounts for estimated appropriation receipts, reim- 
bursements, or transfers in no way relieves an agency from the responsibility for 
preventing the overobligation of appropriations. Agencies, therefore, should not 
incur obligations on the basis of anticipated receipts, reimbursements, or transfers 
unless they are certain that the amounts actually realized will be adequate to 
liquidate such obligations. 

(3) Unappropriated Special and Trust Funds.—In some cases, appropriation 
receipts, when realized, are not immediately available and the amounts cannot be 
obligated or expended until approriations are made. Funds of this nature are to 
be accounted for in the following accounts: 

69.6 Unappropriated Trust Funds. 

91.6 Unappropriated Special Funds. 
These amounts will be offset in account 06, Special and Trust Fund Receipts on 
Deposit, until such amounts are appropriated. Based on appropriation warrants 
later issued, the balances will be transferred to 01, Appropriated Funds with the 
Treasury, and 69.1, Unallotted Trust Appropriations, or 91.1, Unallotted Appro- 
priations, as applicable. 

b. Accrual Basis for Expenditures——Emphasis has been in the direction of 
reflecting to the extent practicable expenditures on the basis of goods, property, or 
other assets acquired, and services which have been received. For the purpose of 
this Memorandum, an accrued expenditure is defined as an outlay of an appro- 
priation by either a payment or the incurring of an actual liability for future pay 
ment. This basis has been applied to recording expenditures in the allotment and 
related budgetary accounts as well as in the proprietary accounts. The applica- 
tion of this procedure has required modification of the entries now set forth in 
General Regulations No. 100 with respect to ‘‘Unvouchered Invoices Payable 
Account” and in the budgetary accounts. Appropriations are considered as 
expended in the budgetary accounts when the accounts payable are set up in the 
proprietary group, subject to any necessary adjustments. All liabilities incurred 
as well as any refunds or adjustments are processed through the allotment ledger 
accounts. 

In addition to the advantages in terms of reflecting expenditures in the budg- 
etary accounts and reports on a performance basis and in the integrated develop- 
ment of expenses and cost analyses on the accrual basis in the proprietary accounts, 
the procedure results in refining ‘‘Unliquidated Obligations” to include only those 
reservations of funds which have not reached a stage of performance in terms of 
an asset acquired or an expense incurred. 

A voucher register (liabilities incurred) can be established in connection with 
the accrued expenditure account. In this register, liabilities would be recorded 
in the month incurred. The register shows a distribution of the amounts to the 
assets or expense accounts to be charged in the general ledger, the offsetting credit 
being made to accounts payable. his entry naturally is the same as the net 
amount of accrued expenditures recorded in the allotment accounts, 
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c. Reduction of Allotment Account Classifications.—Where expenditures are 
recorded in both the budgetary and proprietary accounts on the accrual basis, as 
above outlined, an effective means is provided for reducing substantially the 
number of allotment accounts which need to be maintained. This is accomplished 
by utilizing classifications of expenditures and costs by functions, activities, etc., 
in lieu of providing for such classifications in allotment accounts. Allotment 
account classifications can then be restricted to fund control categories (e. g., 
organizational units). Reconciliation of classified expenditure and cost data with 
the budgetary status of the appropriation obtained from the allotment accounts is 
readily accomplished by development of the variations in inventory, deferred 
charges, and other unapplied costs as reflected in the proprietary accounts. 
Simultaneous posting of accrued expenditures to cost distribution sheets, inventory 
and other general ledger accounts, and allotment ledgers has been found to be an 
effective means of accomplishing this general objective with a minimum of account- 
ing effort. Such distribution sheets are maintained at the activity level at which 
necessary detailed classifications of transactions can most effectively be recorded. 
d. Improved Procedures for Controlling and Recording Obligattons.—Various 
modifications have been made in the procedures employed for controlling obliga- 
tions. Such revisions have been aimed at utilizing the best possible methods, in 
the light of individual circumstances, for effecting control over commitment and 
obligating action. They have given recognition to the needs of the administrative 
agency for controlling commitment and obligation action on a going-concern basis 
during the fiscal year as well as the basis needed for monthly reporting of obliga- 
tions under Budget-Treasury Regulations. The following are illustrative of the 
methods employed in various situations: 

(1) Use of Allotment Accounts to Reflect Budget-Treasury Obligations and 
Administrative Reservations Separately.—Allotment ledger forms have been 
utilized which provide for the current recording of obligations on the basis pro- 
vided by Budget-Treasury Regulation No. 1 while also providing additional 
columns to reflect the amount of funds required to cover administrative action 
which has not yet matured into obligations as defined by Budget-Treasury Regu- 
lations. Such additional columns are usually regarded as memorandum columns 
and need not necessarily be controlled by general ledger accounts. They serve 
the purpose of providing current information as to the amount of funds available 
under the allotment from an administrative control viewpoint while at the same 
time also developing the amount of obligations and unobligated balances on the 
basis required by Budget-Treasury Regulations and related purposes. 

(2) Restricting Recorded Obligations to Budget-Treasury Concept.—In certain 
cases, obligations recorded in the formal allotment accounts are restricted to the 
concept set forth in Budget-Treasury Regulation No. 1. In such cases, control 
over administrative action which has not yet matured into obligations as defined 
in Budget-Treasury Regulations is exercised by methods and procedures outside 
the formal accounting records. 

(3) Monthly Adjusiment of Recorded Obligations to Budget-Treasury Concepis.— 
Effective and simple systems of allotment accounting have been devised under 
which obligations are currently recorded on the basis most useful for administra- 
tive control purposes. On this basis they include certain reservations of funds 
which go beyond Budget-Treasury Regulation concepts. At the end of each 
month the amounts of reservations which are not regarded as obligations under 
Budget-Treasury Regulations are separated as a part of the procedure for proving 
the balances of unliquidated obligations with the supporting documents. 

(4) Accounting for Accrued Expenditures in Formal Accounts and Obligations in 
Memorandum Accounts.—Where the accrual accounting basis has been adopted 
in an agency, the accounting for commitments and obligations may be kept on 
a memorandum basis by the organizational units which receive allotments or 
authority to incur obligations provided there is an effective control to assure the 
total obligations will not exceed the available funds. This method is particularly 
adaptable (1) to agencies which have a centralized accounting system, but where 
authority to incur obligations is decentralized; and (2) where the costs of operating 
an agency are in the nature of services and current expenses and where purchase 
orders and contracts are relatively small as to number and amounts. Under this 
method the reports on the allotments relating to outstanding obligations should 
be coordinated with the budgetary accounts maintained in the formal records 
before reports on the status of funds are prepared and submitted. 

(5) Accounting for Obligations Involving Small Amounts.—Under certain cir- 
cumstances substantial savings in accounting work have been effected by recording 
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some types of obligating action in the allotment ledgers on the basis of periodic 
journal entries instead of recording each individual transaction. Usually this has 
been done by making an estimate for such amounts at the beginning of each month 
and establishing the actual amounts at the end of each month. 

7. Modification of Income and Expense Accounts.—Some agencies operate on 
special or trust fund receipts and in addition carry on business-type or revolving 
fund operations. In these cases, it is necessary to have income accounts as well 
as cost accounts. It is also necessary to record the amounts in the budgetary 
account. In order to reflect this information in the records, the following addi- 
tional accounts have been established: 

50.2 Income. 
69.5 Trust Fund Receipts Deposited (Dr.). 
91.5 Special Fund Receipts Deposited (Dr.). 
When sales are made (for this illustration a cash sale is used) the following entries 
are made: 
Dr. 06 Special and Trust Fund Receipts on Deposit. 
Cr. 50.2 Income. 
also 
For special funds: 
Dr. 91.5 Special Receipts Deposited (Dr.). 
Cr. 91.6 Unappropriated Special Funds. 
For trust funds: 
Dr. 69.5 Trust Fund Receipts Deposited (Dr.). 
Cr. 69.6 Unappropriated Trust Funds. 

8. Use of Certain Accounts Which May be Discontinued or Limited.—The use 
of the following accounts may be eliminated or limited if certain conditions are 
met: 

a. The 03.32 Disbursing Officer’s Cash—Receipts and Repayments.—If accom- 
plished copies of certificates of deposits are received from the disbursing officer 
or depositary immediately after submission, the use of this account may be elim- 
inated. In such cases, amounts, when collected, identified, and scheduled for 
deposit may be posted directly to the following applicable accounts: 

01 Appropriated Funds With Treasury. 

05 General Fund Receipts Deposited. 

06 Special and Trust Fund Receipts on Deposit. 
07 Retirement and Disability Fund. 

b. The 39.1 Undistributed Expenditures, and 39.6 Undistributed Expenditures— 
Trust.—The recording of expenditure transactions in this account may be re- 
stricted only to (1) those as to which the accounts ultimately affected cannot be 
ascertained when originally recorded on the accounts; and (2) those which relate 
to clearing accounts that provide the accumulation of cost for certain expenses 
which benefit several activities or units and which need to be brought together 
in one account in order that the totals may be determined and properly distrib- 
uted on the basis of benefits received. As one method a voucher register might 
be used in connection with a system that is operating on the accrued expenditure 
basis, and posting may be made from that register to the general ledger accounts 
affected without clearing the transaction through an undistributed account. 

c. Repetitive Classification of Contra Accounts.—The maintenance by classes of 
one of the accounts 03.37, Special Deposit Account, or the offsetting account 66, 
Unapplied Special Deposit Collections, may be discontinued. The maintenance 
of account 70, General Fund Receipts, by symbols and titles, may be discontinued 
since the information will be reflected in account 05, General Fund Receipts 
Deposited. 

9. Control of Capital Expenditures.—In certain agencies it is desirable to sum- 
marize or clear through one account all capital expenditures in order that the cost 
of assets acquired may be compared with the budget estimates. This is partic- 
ularly adaptable to agencies which manufacture or construct the items. This 
information may be obtained by charging all capital expenditures to General 
Ledger Account 38, Work in Process. The items, when finished or completed, are 
transferred to the appropriate asset account for fixed property or equipment. 
This account may be supported by appropriate subsidiary accounts such as work 
orders, job orders, etc. Administrative agencies which purchase items represent- 
ing capital expenditures may clear the transactions through a Current Cost 
Account (Capital Expenditures) in the 40 series in order that a comparison may 
be made of the budgetary expenditures with the budget estimates, which may 
include both capital expenditures and expenses. Reports on the status of this 
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type of account should show the costs (debits) separately from the transfers 
(credits) to fixed property or equipment accounts. 

10. Other Modifications in Procedures and Accounts.—Detailed accounting pro- 
cedures including posting media, books of original entry, as well as the account 
classifications, have been worked out for individual agencies. This has been 
done under arrangement for appropriate review by the Accounting Systems 
Division and suggestions based thereon. Many variations in procedures have 
been developed by agencies and have resulted in improvement in terms of both 
economy and more effective controls. The following are only a few examples: 

a. Procedures involving summarization of source documents and posting of 
summary totals to the general ledgers as well as to allotment ledgers. 

b. Use of books of original entry such as cash receipts and cash disbursements 
registers in lieu of requirements for individual item recordation in the general 
ledger and allotment ledger accounts. 


c, Revised procedures for recording currently or within the accounting period 
of accounts payable on the basis of receiving reports or other evidence of receipt 
of goods or services and the recording of corresponding liabilities. 


d. Procedures for monthly adjusting entries for certain classes of transactions 
in lieu of numerous individual entries for small items for various classes. 


e. The accounts have been renumbered, rearranged, and the titles and defini- 
tions of the accounts have been changed to suit the needs of the particular agency. 
The accounts have been segregated as between balance sheet accounts and income 
and expense accounts in order that financial statements might be more readily 
prepared from the records. 


f. Certain accounts involving different types of transactions have been divided 
into new accounts where the information is needed for administrative and report- 
ing purposes. For example, the account 90, Invested and Donated Capital, may 
be segregated as follows: 


90.1 Appropriations. 

90.2 Results from Operation. 

90.3 Contributions and Donations. 

90.4 Funds Returned to the U. 8. Treasury (Dr.). 


11. Conclusions—As previously noted, the illustrations presented in this 
Memorandum are not intended to be comprehensive. They are merely presented 
as illustrations of certain matters on which modifications and adaptations of 
existing regulations have been made. They indicate the trend of some of the work 
which is currently being done by agencies under cooperative arrangements with 
the General Accounting Office and are not to be regarded as mandatory or even 
necessarily desirable changes in all cases. 

There is attached a chart of general ledger accounts which includes the new 
accounts mentioned in this Memorandum. It is not considered desirable to 
attempt to illustrate journal entries since they would dej»end upon the particular 
circumstances and related transactions of an agency. The Accounting Systems 
Division will be glad to discuss any of these matters as well as any other desirable 
adaptations and modifications and to work out appropriate arrangements for their 
execution. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


CHART OF GENERAL LEDGER ACCOUNTS 


These accounts are based on the presently prescribed accounts in General 
Regulations No. 100 for numbering and arrangement and illustrate a system of 
accounts primarily for centralized operations. If a decentralized system of ac- 
counting is to be developed, a separate chart of accounts will be necessary for the 
central office. The above chart can be used for the branch offices and can be 
modified to include the necessary interoffice accounts. 


01. Appropriated Funds With Treasury (by symbols and titles). 

02. Available Appropriated Funds (by symbols and titles). 

03.1 Contract Authority. 

03.31 Appropriated Funds with Disbursing Officer—Disbursing Funds (by 
symbols and titles). 
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ee Officer’s Cash—Receipts and Repayments (by symbols and 
titles). 

Disbursing Officer’s Cash—Special Deposits (by classes). 
Securities—Special Deposits. 

General Fund Receipts Deposited (by symbols and titles), Note A. 
Special and Trust Fund Receipts on Deposit (by symbols and titles). 
Retirement and Disability Funds. 

Investments. 

Accrued Interest Receivable on Investments. 
Investments—Trust Funds (by trusts). 

Accrued Interest Receivable on Investments—Trust Funds (by trusts). 
Loans Receivable. 

Accrued Interest Receivable on Loans. 

Loans Receivable—Trust Funds (by trusts). 

Accrued Interest Receivable on Loans—Trust Funds (by trusts). 
Travel Advances (by symbols and titles). 

Other Advances and Prepayments. 

Accounts Receivable—Appropriation Repayments. 

Accounts Receivable—Revenues and Receipts. 

Accounts Receivable—Appropriation Repayments—Trusts. 
Accounts Receivable—Revenues and Receipts—Trusts. 
Unmatured Collection Contracts. 

Estimated Returns—Unmatured Collection Contracts. 
Unmatured Collection Contracts—Trust Funds. 

Estimated Returns Unmatured Collection Contracts—Trust Funds. 
Estimated Appropriation Receipts. 

Estimated Appropriation Reimbursements. 

Estimated Appropriation Transfers. 

Stores. 

Stores—Trust Funds. 

Freight and Handling—Adjustment Account. 

Freight and Handling—Adjustment Account—Trust Funds. 
Fixed Property. 

Fixed Property Depreciation Reserve. 

Fixed Property—Trust Funds. 

Fixed Property Depreciation Reserve—Trust Funds. 
Equipment. 

Equipment Depreciation Reserve. 

Equipment—tTrust Funds. 

Equipment Depreciation Reserve—Trust Funds. 

Work in Process. 

Work in Process—Trust Funds. 

Undistributed Expenditures. 

Undistributed Expenditures—Trust Funds. 

Current Costs. 

Current Costs—Trust Funds. 

Current Refunds—Trust Funds. 

Operating Reimbursable Earnings. 

Income. 

Unvouchered Invoices Payable. 

Accounts Payable and Accrued Liabilities. 

Unvouchered Invoices Payable—Trust Funds. 

Accounts Payable and Accrued Liabilities—Trust Funds. 
Retirement Contributions—Civil Service Commission Form 2806. 
Retirement Contributions—Individual Earnings Record. 
Unapplied Special Deposit Collections. 

Deferred Credits. 

Trust Obligations. 

Unallotted Trust Appropriations (by symbols and titles). 
Unobligated Trust Allotments. 

Unliquidated Trust Obligations. 

Expended Trust Appropriations. 

Trust Fund Receipts Deposited (Dr.). 

Unappropriated Trust Funds. 

General Fund Receipts (by symbols and titles), Note A. 
Invested and Donated Capital, Note B. 
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91.11 Unallotted Appropriations. 

91.12 Unallotted Contract Authorizations. 

91.21 Unobligated Appropriation Allotments. 

91.22 Unobligated Contract Authorization Allotments. 
91.31 Unliquidated Obligations (Appropriations). 

91.32 Unliquidated Obligations (Contract Authorizations). 
91.4 Expended Appropriations. 

91.41 Reimbursements to my opriations (Dr.). 

91.5 Special Fund Receipts Deposited (Dr.). 

91.6 Unappropriated Special Funds. 


Nore A.—The credits arising from billings and collections, which are to be 
deposited as General Fund Receipts, may be made to the income accounts, and 
the amounts deposited into the General Funds may be shown as a deduction 
under Invested and Donated Capital, account 90. 

Note B.—This account may be segregated to show its various components, 
such as appropriations, cost and property transferred on nonappropriation transfer 
vouchers, results from operations, funds returned to the United States Treasury, 
and Contributions and Donations. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 8 
June 23, 1950 


STANDARD FORM NO. 1148 PRESCRIBED FOR USE BY DISBURSING OFFI- 
CERS IN SUBMITTING STATEMENT OF DEPOSITARY ACCOUNT AND 
REPORT OF CHECKS DRAWN 


1. General Regulations No. 91-Second Revision, dated January 9, 1947, 26 
Comp. Gen. 970, paragraph 1 (b), is hereby modified as outlined below, pending the 
issuance of the Third Revision of the subject Regulations now under consideration 
for modification in other respects. 

2. Standard Form No. 1148 is prescribed for use by all disbursing officers of the 
Government for United States dollar checking accounts maintained with the 
Treasurer of the United States or designated depositaries. A separate standard 
form is being developed for stating foreign currency accounts. 

3. Each disbursing officer will submit, in accordance with paragraph 1 (a) of 
General Regulations 91-Second Revision, a Statement of Depositary Account and 
Report of Checks Drawn on S$. F. No. 1148 following the instructions stated on the 
reverse side of the form. 

4. There is no change in the requirements for submitting schedules and lists of 
deposits and checks drawn as stated in General Regulations No. 91—Second 
Revision. However, it will not be necessary to submit separate additional lists of 
checks drawn for: Cash, transfer of funds, deposits to personal credit, deferred 
credit items, advances, and adjustments to checking account, unless specifically 
requested by this Office. 

5. In cases where the preliminary proof of checking account made by this Office 
reveals the account to be out of balance a special request will be made of the 
officer to submit a separate detailed listing of the checks issued in support of line 
items 9, 10, 11, 12, 13, and 14 as reported on the Statement of Depositary Account, 
8. F. No. 1148. 

6. It will be incumbent upon each disbursing officer to maintain his check issue 
records in such form that the special detailed check lists that may have to be 
furnished can be readily submitted by return mail if request is made for such 
information. 

7. On the basis of prescribing S. F. No. 1148 for general use by all disbursing 
officers of the Government in stating their depositary accounts, it will no lon er be 
necessary to reflect detailed transactions in the “Disbursing Cash Account” and 
the “Collection Account” on the Account Current forms, 8. F. No. 1019—Revised, 
8. F. No. 1019.2, and Navy S&A Form 1021, as required by General Regulations 
No. 80, 14 Comp. Gen. 940. 

8. General Regulations No. 80, paragraph 11 (e) and (f), is hereby modified in 
requirements as stated in the above paragraph. Pending the related revisions in 
the future printing of Account Current forms, the two subject blocks may be left 
blank or lined out. 
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9. The Standard Form No. 1148 will be printed in quadruplicate with distribu- 
tion to be made as follows: 

a. Original.—To Check Service Section, Reconciliation and Clearance Division, 
General Accounting Office, Washington 25, D. C. 

b. Duplicate-——To Central Administrative or Accounting Office of the disbursing 
officer as may be required by administrative instructions. 

c. Triplicate——To be retained by the disbursing officer for his accounting 
record files. 

d. Quadruplicate—Work sheet for use by the disbursing officer when preparing 
the Statement, and may be destroyed after serving its purpose. 

10. Upon receipt of this Memorandum each department, establishment, or 
agency should make requisition upon the Public Printer for a supply of the 
Standard Forms estimated to meet its officers’ needs, in order that all requisitions 
submitted may be combined and the Forms printed in one edition. 

11. The use of Standard Form No. 1148 should begin with accounts statements 
for July 1950 or as soon thereafter as the Forms are available to the officers from 
the Public Printer. 

E. L. FIsHer, 
Acting Comptroller General of the United States. 
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Standard Form No. 1148 


Form - scribed ny. 
Comptroller General, 


STATEMENT OF DEPOSITORY ACCOUNT 
AND REPORT OF CHECKS DRAWN 


(Exclusive of foreign currency accounts) 


Name = 
(Disbursing officer) 


Station 

Checking Account with Treasurer of the United States—Symbol No. 

Checking account with ue eae : 
(Name of depositary and location) 


Accounting period: From Peet to 





= — ———______.______._. = 


(SEE REVERSE SIDE FOR LINE INSTRUCTIONS) 


. Check book balance at close of previous period _ - 


. Accountable warrants - - _ - ke 
3. Deposits to official credit___- , 
. Checks canceled this period - - - - 

Adjustments - - - - -- 
Total accountability for period _ 


Total checks drawn this period - - _- 


; In payment of vouchers -_- 
9. In exchange for cash _ 
10. For transfers of funds_ 
11. For deposits to personal c redit 
12. For deferred credit items_- 
13. For advances__- 
14. For adjusting checking account 


15. Uncollectible checks returned by Sypertary : 
16. Adjustments 
17. Total withdrawals this period __ 


18. Check book balance at close of period -_ _ - 


Deposits in transit, $ 


Certified as correct: 


(Disbursing officer’s signature) 
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[Reverse of Standard Form No. 1148] 
LINE INSTRUCTIONS 


. Report on this line the balance in checking account carried forward from 
previous statement. 

. Show the total funds credited this period by Accountable warrants. 

. Show the total here of all other deposits made to the checking account and 
submit a detailed list of the accomplished certificates of deposit evidencing 
depositary credit. 

. On on line will be shown the total of checks canceled during the report 
perio 

. Report here the total of all adjustments made increasing the accountability 
under the account during the report period, and submit in support thereof 
a detailed explanation of each adjustment. 

. The figure shown here will be the total of lines 1 through 4 and reflect the 
total accountability for the period being reported. 

. Show on this line the grand total of all checks drawn for the period and submit 
a complete detailed list or check carbon copies showing details of each check. 
An analysis of checks drawn by class will be shown on lines 8 through 14. 

. Report here the total of checks drawn in payment of disbursement vouchers 
which are submitted in support of the account. 

9. Report here the total checks drawn for obtaining cash from the checking 
account to make cash payments or for establishing foreign currency ac- 
counts. 

. Report here the total of checks drawn for transferring funds to other dis- 
bursing symbols. 

. Report here the total of checks drawn for depositing excess checking account 
funds to personal credit including the deposit of unexpended balances 
returned to the Treasury. 

. Report here the total of checks drawn in payment of deferred credit transac- 
tions where claim for payment in your account will not be made in the 
current period. 

. Report here the total of checks drawn as advances to agent cashiers or 
officers, or to others as authorized. 

. Report here the total of checks drawn for underpayment adjustments where- 
in the correct full amount of the payment due was claimed in the account 
and the same amount reported in the check issue list but the check was 
actually drawn and paid in a lesser amount.! 

5. The total of all uncollectible checks returned by the depositary during the 
report period will be reported on this line. A schedule listing the amount 
of each check and showing the number of the Certificate of Deposit on 
which it was originally deposited will be submitted in support of the total 
shown. 

3. On this line report the total of all no-check adjustments processed during 
the period which reduces the period accountability and submit in support 
thereof a detailed explanation of each adjustment. 

. On this line will be reported the total of lines 7, 15, and 16 representing the 
total decrease in the checking account accountability for the report period. 

. The figure shown here will be the difference between the totals on lines 6 
and 17 and must agree with the ens account balance reported in the 
“Analysis of Balance Due the United States” on the related Summary 
Account Current submitted by the accountable officer. 
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1 Contra entries for checks drawn to make up underpayments will be included in the total shown for line 5° 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 9 
June 29, 1950 


WITHDRAWALS AND CREDITS BETWEEN APPROPRIATIONS 


1. Purpose-—This Memorandum sets out the method of making adjustments 
between appropriations, provided section 1110! of the General Appropriation Bill 
for the Fiscal Year 1951 is enacted. If this section is passed, the use of transfer 
appropriation warrants and transfer and counter warrants to make adjustments 
between appropriation accounts will be discontinued July 1, 1950, or upon the 

assage of the appropriation bill, whichever is later. In lieu thereof Standard 
‘orms No. 1080 and 1151 will be used to effect required adjustments. The adjust- 
ments will be made in the accounts of disbursing officers and credits to appropri- 
ations, or working funds, resulting therefrom will be available immediately for 
disbursement without the use of covering warrants. Since section 1110! of the 
General Appropriation Bill for Fiscal Year 1951 provides that no funds shall be 
withdrawn from one appropriation for the credit to another, or to a working fund, 
except as authorized by law, documents directing such withdrawals and credits 
shall contain citations to laws or other authority authorizing such action. 

2. Types of Withdrawals and Credits Between Appropriations.— Withdrawals and 
credits between appropriations will fall into two general classes defined as follows: 

A. Withdrawals and Credits between Appropriations which Represent Redistri- 
butions or Adjustments in the Amounts Appropriated, Allocations of Funds, and 
Transfers to the ‘‘Payment of Certified Claims Account.’’—These transactions will 
be documented on Standard Form No. 1151, and will be considered as nonex- 
penditure transactions and except for item (3) below the transactions will be 
referred to as appropriation transfers. The different kinds of transactions which 
are to be included in this general class and the related accounting are explained 
as follows: 

(1) Adjustment of Appropriations.— This includes transfers of appropriations 
which represent a redistribution of funds, or the redelegation of authority, which 
permits the funds to be expended under another appropriation. In effect these 
transactions decrease the funds available for obligation and expenditure under 
one appropriation and increase the amount available under the other. In such 
cases the amounts transferred do not represent any benefit to the paying appro- 
priation, but represents a redistribution of funds, as authorized by law. Included 
in this category are: 

(a) Reorganization transfers, which include adjustments resulting from reor- 
ganizations, where functions and the related appropriations are transferred to 
different agencies. 

(b) Interchanges between appropriations (amount decreased in one appropri- 
ation for one purpose and included in another for a different purpose) which 
include transfers representing the administrative exercise of authority granted 
by law for the interchange of money between appropriations, where one appro- 
priation may be increased and the other decreased up to a certain percentage as 
specified by law. 

(c) Reappropriations which include transfers from appropriations, which expire 
(or lapse), to current appropriations which are available for obligation and 
expenditure. 

(d) Changes in appropriation pattern, which include transfers, that consolidate 
and merge appropriations as a result of modifications in the number of appropria- 
tions, functions, titles, ete. 

(2) Allocation Accounts.— This includes allocations of a part or all of an ap- 
propriation made by one agency to another agency, and where the receiving 
agency carries an appropriation symbol and title similar to the appropriation 
from which allocated (with an appropriate prefix to indicate the agency receiving 
the allocation). Included in this category are: 

(a) Allocations from appropriations made to the President. 

(b) Allocations from an appropriation made to one agency with the specific 
intent that the amounts be distributed to another agency which assists in the 
administration of the purpose. 

(c) Allocations of a construction appropriation from an agency receiving the 
appropriation to an agency which administers the construction program. 

(3) Payments to the Certified Claims Account.—This includes transfers to the 
certified claims account as provided by the Certified Claims Act of 1949, enacted 
July 6, 1949, 63 Stat. 407. 


! Section 1110 became section 1210 of Public Law No. 759, as enacted September 6, 1950, 64 Stat. 765. 
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Transactions included in A above will be considered as nonexpenditures. They 
will not be recorded on the financial records as either obligations or expenditures 
of the paying appropriation. Likewise they will not be recorded as reimbursc- 
ments on the books of the receiving appropriation. The amounts transferred 
under this general class will be recorded in the same manner as appropriation trans- 
fers have heretofore been recorded except that the transactions will be charged or 
credited to the disbursing officer’s account without the use of warrants. These 
transactions will be accomplished on Standard Form No. 1151, as outlined in 
paragraph 4 below. Any corrections or adjustments of amounts previously trans- 
ferred will also be effected on Standard Form No. 1151. 

B. Withdrawals from Appropriations Representing Payments to Other Appropria- 
tions, Revolving Funds, or Working Funds, to Carry out the Purpose of the Paying 
Appropriation.—These transactions will be documented on Standard Form No. 
1080 and shall be recorded as obligations and expenditures and as reimbursements 
in the paying and receiving appropriations, respectively, and shall be reported 
accordingly. They will be referred to as expenditure transactions. The different 
kinds of transactions which are included in this general class and the related ac- 
counting are explained as follows: 

(1) Payments to other appropriations where the identity of the paying appropria- 
tion is not maintained and where the law authorizes a merger of the funds. This 
includes payments between appropriations, even though there are no specific 
orders involved. An example of this type of transaction is where the Congress 
specifies that a particular amount shall be paid or transferred from one appro- 
priation to another in order to carry out,the’general purpose of the first!appropriation. 

(2) Reimbursements for services performed or goods delivered. This includes 
payments for goods, services, or equipment received on orders issued under Section 
601 of the Economy Act (31 U.S. & 686) and where payment is made after delivery 
takes place. It also includes payments made under contractual agreements cover- 
ing orders for goods, services, or equipment placed under any other law and where 
reimbursement is made to an appropriation either before or after contract perform- 
ance. 

(3) Payments to revolving or working capital funds. This"includes payments 
made to authorized revolving or working capital funds, whether the payment is 
made before or after the goods or services have been furnished. 

(4) Payments to working funds established under Section 601 of the Economy 
Act (31 U. S. C. 686), representing advance payments made on orders issued 
under Section 601 of the Economy Act, and where working funds are established in 
order to accomplish the purpose. 

(5) Correction of errors and adjustment of expenditures. This includes charges 
and credits to appropriations to correct errors where amounts involving expendi- 
tures or repayments have not been recorded in the proper appropriation and where 
subsequent adjustments are to be made to the expenditures of appropriations. 
Included in this category are: 

(a) Correction of errors which involve charges or credits to appropriations in 
order properly to state the expenditures or reimbursements of an appropriation 
which corrections have heretofore been made on Standard Form No. 1097. 

(b) Adjustments of expenditures where one account has temporarily been 
charged or credited, and which requires a subsequent adjustment in order that the 
proper appropriation may be charged or credited. This type of adjustment ap- 
plies principally to the “‘Accounts of Advances”’ as authorized for use by the De- 
partment of Defense and the Department of State. 

Transactions included in B above will be considered as expenditures or reimbursc- 
ments. Orders placed ahead of the payment will be reported as obligations in- 
curred. Subsequent payments will liquidate these obligations. Where advances 
are made before an obligation has been set up the advance will be treated simul- 
taneously as obligations and expenditures. 

Agencies receiving funds under these types of transactions will record the 
amounts received as reimbursements to appropriations. Any returns of advances 
will be reported as reductions or reimbursements by agencies making the returns, 
and as reductions of obligations and expenditures by agencies to which advances 
are returned. 

Where transactions represent corrections or adjustments of previously recorded 
amounts, the account originally overstated will be reduced and the account which 
is understated will be increased by like amount. This will apply to the adjust- 
ment of obligations incurred and expenditures as well as to reimbursements re- 
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veived. Vouchers made to correct errors will contain all the necessary information 
to identify the corrections with the original transaction being corrected. 

All transactions referred to in B above will be documented on Standard Form 
No. 1080 outlined in pane 5 below. 

3. Analysis of Withdrawals and Credits Between Appropriations.—The General 
Accounting Office, the Treasury Department and the Bureau of the Budget are 
now preparing an analysis of the withdrawals and credits specified in the General 
Appropriation Bill for the Fiscal Year 1951, as well as those authorized under 
permanent legislation. This analysis will segregate the transactions into the two 
general classes as follows: 

a. Nonexpenditure transactions, identified on the analysis by the code NE, 
representing appropriation transfers, will be accomplished on Standard Form No. 
1151. 

b. Expenditure transactions, identified on the analysis by the code E, repre- 
senting appropriation expenditures and reimbursements, will be accomplished on 
Standard Form No. 1080. 

The analysis will also show, where specified in the acts, the appropriation titles 
and symbols of the accounts affected. Where definite amounts are specified in 
the act, the analysis will include those also. In some cases the act does not specify 
the appropriation to be credited. Under this type of adjustment it will be nec- 
essary for agencies to contact the Analysis and Digest Section, Accounting and 
Bookkeeping Division, General Accounting Office, in order to have a title and 
symbol established, before the transfer can be effected. Where the appropriation 
title and symbol of the fund to be credited are shown on the analysis, agencies 
should initiate and effect the transfer. Copies of this analysis will be furnished 
to agencies which have transfers. 

4. Preparation and Distribution of Standard Form No. 1151, Appropriation 
Transfer Authorization.—A separate Standard Form No. 1151, Appropriation 
Transfer Authorization, will be used for each nonexpenditure transaction under 
specific authority appearing in legislation directing or authorizing withdrawal 
and credit adjustments between appropriations. Such Form 1151 will be approved 
by the head of the department or agency, or his duly designated representative, 
having jurisdiction over the funds being transferred. ‘The Form will be prepared 
in the following number of copies and will be distributed as follows: 

a. If two accounts current are involved, an original and eight copies will be 
prepared. The original and six copies will be forwarded to the disbursing officer 
to whom the form is addressed. One copy will be retained in the originating 
agency for processing through its accounts and for filing pending the return of an 
accomplished copy from the disbursing officer. The remaining copy will be for- 
warded to the agency indicated in the ‘‘Pay to” column of the form for processing 
through its accounts and for filing pending receipt of an accomplished copy from 
the disbursing officer. 

b. If only one account current is involved an original and four copies will be 
prepared. Except that the original and two copies will be forwarded to the dis- 
bursing officer, the distribution will be that shown in 4a. 

c. Where a withdrawal and credit adjustment affects only those appropriations 
the accounts for which are maintained at the point of preparation of the form, and 
where only one disbursing symbol is involved, it will not be necessary to prepare 
a copy of the form for the agency indicated in the “Pay to’’ block. 

d. The paying officer will deposit the proceeds of checks drawn on Form 1151 
to the credit of a disbursing officer on Certificate of Deposit, Standard Form No. 
207. -See Treasury Department Circular No. 12, Supplement No. 2. 

e. The Division of Disbursement, Bureau of Accounts, Department of the 
Treasury, will issue appropriate instructions to Regional Disbursing Offices, con- 
sistent with the foregoing, covering the distribution and processing of copies of 
Standard Form No. 1151 received in accordance with 4a and 4b. Until further 
notice, one accomplished copy will be forwarded to the Accounting and Book- 
keeping Division, General Accounting Office, Washington 25, D. C. 

5. Preparation and Distribution of Standard Forms Nos. 1080 and 1081.— 
Expenditure transactions will be documented on Standard Form No. 1080 which 
will be prepared and distributed in accordance with existing procedures. Pending 
revision tel Regulations Nos. 98 and 99, 23 Comp. Gen. 998 and 1001, 
wn Standard Form No. 1081 will be used to schedule Standard Form 
No. 1080. 

A separate Standard Form No. 1081, Schedule of Adjustments, will be used for 
each specific authority appearing in legislation directing or authorizing expendi- 
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ture withdrawal and credit adjustments between appropriations. The form will 
be prepared in the following number of copies and will be distributed as follows: 

a. If two accounts current are involved, an original and seven copies will be 
prepared. The original and five copies will be forwarded to the disbursing officer 
to whom the form is addressed. One copy will be retained in the originating agency 
pending the return of an accomplished copy from the disbursing officer. The 
remaining copy will be forwarded to the agency whose funds are to be credited for 
information pending receipt of an accomplished copy from the disbursing officer. 

b. If only one account current is involved an original and four copies will be 
poe. Except that the original and two copies will be forwarded to the dis- 

ursing officer, the distribution will be that shown in a above. 

c. Where a withdrawal and credit adjustment affects only those appropriations 
the accounts for which are maintained at the point of preparation of the ioens and 
where only one disbursing symbol is inodived, it will not be necessary to prepare 
a copy of the form for the agency whose funds are to be credited. 

d. Where Standard Form No. 1080 indicates that a check is to be sent to a 
disbursing officer other than the one shown on the covering Standard Form No. 
1081, the receiving officer will make deposit on Treasury Form 6599. Since the 
supporting detail of amounts deposited will appear on Standard Form No. 1081, 
it will not be necessary to prepare Standard Form No. 1044. 

e. The Division of Disbursement, Bureau of Accounts, Department of the 
Treasury, will issue appropriate instructions to Regional Disbursing Officers, 
consistent with the foregoing, covering the distribution and processing of copies 
of Standard Form No. 1081, received in accordance with a and b above. 

6. Temporary Procedure ny Enactment of the General Appropriation Bill.— 
In the event that the General Appropriation Bill for 1951 is not enacted by 
July 1, 1950, and agencies are authorized to obligate and expend funds on a 
temporary resolution, and in the meantime it is necessary to make withdrawals 
and credits between appropriations, the transfers or adjustments will be classified 
in accordance with the concepts and principles set forth in paragraph 2 above. 
Until the bill is passed the nonexpenditure transaction, as explained in paragraph 
2A will be made on transfer appropriation warrants in accordance with existing 
procedures. The expenditure transaction explained in paragraph 2B will be 
made on Standard Form No. 1080 in accordance with presently prescribed pro- 
cedures, which require the use of covering warrants and accountable warrants. 
Also, in the interim, transfer and counter warrants may be used when the 1080 
vouchers are not adaptable. 

The General Appropriation Bill for 1951 contains several provisions whereby 
the unexpended, or obligated, balances of appropriations on June 30, 1950, are 
to be transferred to and merged with the new appropriations. Until agencies are 
granted specific authority to transfer such appropriation, expenditures should 
continue to be made from the old accounts. After the enactment of the bill it 
will be necessary to adjust the expenditures and make the transfers effective 
July 1, 1950. This should be accomplished as follows: 

a. Transfer the expenditures made between July 1, 1950, and the date of the 

assage of the bill from the prior year’s appropriations to the new appropriations. 
This adjustment of expenditures should made in accordance with the pro- 
cedures outlined in paragraph 2B, item (5) (b). 

b. The credits resulting from the above adjustment, together with any other 
balances should be transferred to the new appropriations in accordance with the 
procedures outlined in paragraph 2A, items (1) (c) and (d). 

7. Supply of Forms——Upon passage of the General Appropriation Bill, each 
department, establishment, or agency is requested to make requisition upon the 
Public Printer for a supply of the Standard Form No. 1151, herein prescribed, 
which is estimated to meet its needs, in order that all requisitions submitted may 
be combined and the forms printed in one edition. To meet its needs during the 
interim between passage of the General Appropriation Bill and the receipt of a 
supply of printed Standard Form No. 1151, each department, establishment, or 
agency is authorized to produce a temporary supply of this Form. 

8. Advance Release—This Accounting Systems Memorandum is being issued 
in contemplation of the passage of the General Appropriation Bill and the pro- 
cedures herein shall be followed until revised. So much of the instructions in 
General Regulations Nos. 98 and 99 and other instructions as is in conflict’ with 
this Memorandum is hereby superseded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 








APPENDIX 573 


Standard Form No. 1151 D. O. No. _. 
Comptralen General U.8. APPROPRIATION TRANSFER ; 
June 1950 AUTHORIZATION Bu. No. 


To _- 


(Disbursing officer) (D. O. symbol) 


Address 


You are hereby authorized to effect the withdrawal and payment indicated 
below. 

















WITHDRAW FROM l PAY TO narvees 

Dept. || Dept. 

Bureau Bureau 

Address Address 

APPROPRIATION SYMBOL AMOUNT ! APPROPRIATION SYMBOL AMOUNT 
} 
} 
| 
| 
1} 
i} 
i] 
i} 
| 
\| 
\| 
| 
| 

| | 
i} 








AUTHORITY 


| 
1} 
i} 





| 
Be ieutiv io-wh tna werintasiss bbe a 
i} 


a ee te: (Address) 
The above transfer is proper under the authority cited. 





Check No, ._-.---- dated): yiecesus Chi Nexs cisaa¢ dated 
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CERTIFICATE TO BE USED BY CONTRACTORS AND VENDORS ON IN- 
VOICES OR BILLS 


[A-51607, A-49009] 


May 1, 1950. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


1. In the interest of uniformity and in order to simplify certifications required 
of contractors and vendors when submitting invoices or bills to the Government 
for payment, the following certificate on such documents will be sufficient and is 
hereby approved: 


“T certify that the above bill is correct and just and that payment therefor 
has not been received.” 

2. The prescribed certificate may be printed, stamped, typed, or written on the 
vendor’s bill of sale or invoice and must be signed, in original only, by the vendor 
or his duly authorized representative. 

3. Under no conditions should the certificate on Government vouchers or on 
invoice forms to be attached to such vouchers be signed in blank or at any time 
prior to the submission of the voucher or invoice but only after delivery or per- 
formance by the claimant. To do so may result in the submission of a false claim 
against the Government for which the person signing the certificate may be held 
liable under the law. 

4. Where purchases are made under contracts which provide that unit prices 
of gasoline or other petroleum products shall be based on posted tank wagon, 
barge, or service station prices at date and point of delivery, such unit prices at 
date and point of delivery should be shown on invoices or vouchers as audit 
information. 

5. Where purchases are made under contracts containing an article entitled 
‘Price Escalation,” price change notices issued in compliance with price escalation 
notices received from contractors should be furnished the General Accounting 
Office for association with the pertinent contract and for audit purposes. 

6. All other directives in conflict with this circular letter are hereby modified 
to the extent of such conflict. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


INFORMATION AND EVIDENCE REQUIRED TO SUPPORT REIMBURSE- 
MENT UPON A COMMUTED BASIS TO CIVILIAN OFFICERS AND EM- 
PLOYEES OF THE GOVERNMENT OF THE COST OF THE TRANSPORTA- 
TION OF THEIR HOUSEHOLD GOODS AND PERSONAL EFFECTS ON 
PERMANENT CHANGE OF STATION 


{B~-90247] 


DECEMBER 19, 1949. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


Under the act of August 2, 1946, 60 Stat. 806, 807, and Executive Order 9805, 
as amended, reimbursement to civilian officers and employees of the Government 
of the cost of transportation of their household goods and personal effects, when 
transferred from one official station to another within the continental United 
States for permanent duty, is authorized upon a commuted basis. 

Numerous vouchers covering payments upon a commuted basis of the cost of 
the transportation of household goods and personal effects are being received in 
the General Accounting Office without the supporting data necessary to permit 
proper determinations of the propriety of such payments. To readily permit such 
determinations and, thereby, to avoid unnecessary delay in the audit, and in the 
interest of uniformity and efficiency generally, certain pertinent provisions of 
Executive Order 9805, as amended, and the evidence requirements in connection 
therewith, are brought to your attention: 


— > of TD co aA 


—- 
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EVIDENCE OF SHIPMENT: ORIGIN, DESTINATION, WEIGHT AT ORIGIN 


When common carrier service is used, the employee is required to submit the 
carrier’s original bill of lading, or a certified copy thereof. If no bill of lading is 
required, other evidence showing the point of origin, destination, and the weight 
is required. Where no adequate scale is located at the point of origin or at any 
point within a radius of 10 miles thereof, a constructive weight, based upon seven 
pounds per cubic foot of properly loaded van space, may be used. Section 14. 

When charges for transportation are based upon weight, the actual (not esti- 
mated) weight shall be shown. Section 10 (a). 

Where common carrier service is not used and a bill of lading is, therefore, not 
required, there should be furnished a statement from the carrier showing the 
points between which the goods actually were moved. 

Claims based upon actual weight should be supported by properly executed 
weight certificates showing, in addition to the actual weight, the date and place 
the goods were weighed. Where common carrier service is used the weight 
stated on the bill of lading furnished will suffice, unless it be indicated thereon as 
being only an estimated weight. If a constructive weight is used because of the 
lack of an adequate scale at the point of origin or within a radius of 10 miles 
thereof, the carrier should furnish a statement to that effect and should show the 
cubic measurement of the “properly loaded van space’”’ occupied by the goods. 
It must be emphasized here that such space means the space occupied by the goods 
which have been properly loaded. 


MEANS OF SHIPMENT 


Reimbursement is authorized for household goods and personal effects actually 
shipped by carrier for the employee (within the prescribed weight limitation). 
Section 12 (a). 

Where a common carrier is not used, complete details, including a showing of 
the means employed in the performance of the transportation—truck or other- 
wise, name of party transporting the goods for the employee, ownership of the 
vehicle used, etc.—and other services should be furnished, in order that a 
determination may be made that the goods were moved “‘by carrier for the 
employee.” 

EVIDENCE OF PAYMENT TO CARRIER 


The authorized commuted allowance is in lieu of the actual expenses of trans- 
portation, packing, crating, drayage, and unpacking. Section 12 (a). 

Vouchers should be supported by receipts itemizing the actual expenses incurred 
for transportation and other services. 


FAMILY STATUS 


Net weights shall not exceed 7,000 pounds for employees with immediate 
families and 2,500 for those without immediate families. Section 16. 

An employee is considered as having an “immediate family” if such employee 
has a spouse, children (including stepchildren and adopted children) unmarried 
and under 21 years of age or physically or mentally incapable of supporting 
themselves regardless of age, or a dependent parent. Section 1 (d). 

Where a reimbursement voucher covers a shipment exceeding a net weight of 
2,500 pounds, the travel order or the voucher should contain information showing 
the relationship of the members of the immediate family. Where the claimed 
immediate family consists only of children sufficient information should be 
furnished to show whether they qualify as members of the ‘‘immediate family”’ 
within the meaning of that term as defined in section 1 (d) of the Executive order. 


PREVIOUS PLACE OF RESIDENCE 


The commuted allowance is authorized whether the shipment originates at the 
ompmeger's last official station or at some previous place of residence, or partially 
at both. Section 8. 

Where a shipment or a portion thereof does not originate at the last official 
station, the voucher should contain evidence of an administrative determination 
that the originating point was a ‘‘previous place of residence.’ 
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OWNERSHIP OF GOODS SHIPPED 


When transferred from one official station to another for permanent duty; 
civilian officers and employees of the Government are authorized to have their 
household goods and personal effects transported at Government expense. Sec- 
tion 1 (a) of the act of August 2, 1946, 60 Stat. 806, and preamble of Executive 
Order 9805. 

Where the particular circumstances in a case are such as would ordinarily raise 
a question of ownership of the goods on the effective date of change of station 
orders, sufficient evidence or explanation to permit a determination of ownership 
should be furnished. 


ITEMS NOT ALLOWABLE 


Household goods and personal effects shall not include wines, liquors, animals 
or birds not necessary in the performance of official duties, or automobiles. Sec- 
tion 7. 

The voucher should contain a statement showing that the prohibited items are 
not included in the weight for which reimbursement is claimed. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


DEPOSIT OF CONTRACTS IN THE GENERAL ACCOUNTING OFFICE IN 
ACCORDANCE WITH THE PROVISIONS OF SECTION 3743, REVISED 
STATUTES, AS AMENDED, 41 U. S. C. 20, AND GENERAL REGULATIONS 
NO. 51, DATED JUNE 18, 1926, 5 COMP. GEN. 1059, AS AMENDED 


[B-—92456] 
JuNE 16, 1950. 
To the Heads of Departments and Independent Establishments and Others Concerned: 


Under the provisions of section 3743, Revised Statutes, as amended, 41 U. S. C. 
20, all contracts to be made, by virtue of any law and requiring the advance 
of money, or in any manner connected with the settlement of public accounts, 
shall be deposited promptly in the General Accounting Office. General Regula- 
tions No. 51, dated June 18, 1926, 5 Comp. Gen. 1059, sets out generally the 
manner in which the deposit of such contracts in this Office should be accomplished. 

Delay is being encountered in the audit of the accounts of disbursing officers 
and the ee of certifying and other accountable officers, due to the 
fact that the original signed contracts—under which funds are purportedly 
advanced, paid or deposited—are not forwarded promptly to this Office and are 
not immediately available for audit reference purposes. 

Since it is desired that the audit of such accounts and responsibilities be com- 
pleted as currently as possible and in view of the act of May 19, 1947, 61 Stat. 101, 
effective May 19, 1950—generally requiring that such accounts be settled within 
three years of the receipt thereof in this Office—it is requested that steps be taken 
to assure that the contracts required to be filed in this Office are hereafter 
forwarded immediately after their execution and approval. 


Frank L. Yaress, 
Acting Comptroller General of the United States. 
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GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 31 

October 31, 1949 

[B-50870] 


UNITED STATES GOVERNMENT SALARY TABLES 


Executive Branch of the Government 
40-Hour Week 


1. For the information of those officers and employees of the Government con- 
cerned in the preparation, certification, and payment of civilian pay rolls and 
pay vouchers covering per annum employees, the accompanying salary table is 
published to be effective on the first day of the first pay period which begins after 
October 28, 1949, with respect to those positions which, immediately prior to 
said date, were subject to the Classification Act of 1923, as amended. Section 
1105 (b) of the Classification Act of 1949, 63 Stat. 972, provides that, ‘‘With 
respect to any position which, immediately prior to the date of enactment of this 
act, is not subject to the Classification Act of 1923, as amended * * *, but 
to which this act applies, this act shall take effect on a date specified by the Com- 
mission, but not later than the first day of the first pay period which begins after 
6 months following the date of enactment of this act.” 

2. The salary table herein shows for each salary rate the necessary figures for a 
full biweekly pay period under the Federal Employees Pay Act of 1945, as amended 
and supplemented by the Federal Employees Pay Act of 1946, the Federal Em- 
ployees Salary Act of 1948, and the Classification Act of 1949. Hourly, daily, 
and overtime unit rates are also shown, and the tax deductions indicated are in 
accordance with the Revenue Act of 1948, 62 Stat. 110. 

3. Particular attention is directed to the selected excerpts from the Classifica- 
tion Act of 1949 appearing herein, which refer to the allocation of grades under the 
new General Schedule and CPC Schedule. 

4. In order that proper examination, certification, and audit may be made of 
pay rolls or pay vouchers, it is necessary that there be indicated on comprehensive 
pay rolls, individual pay vouchers, and individual pay records the tax code for 
the respective payees, as follows: 

Persons claiming no income tax withholding exemption 

Persons claiming from 1 through 9 exemptions 

Persons claiming 10 or more exemptions 10. 

Persons not subject to tax withholding X (or XT). 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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OWNERSHIP OF GOODS SHIPPED 






When transferred from one official station to another for permanent duty; 
civilian officers and employees of the Government are authorized to have their 
household goods and personal effects transported at Government expense. Sec- 
tion 1 (a) of the act of August 2, 1946, 60 Stat. 806, and preamble of Executive 
Order 9805. 

Where the particular circumstances in a case are such as would ordinarily raise 
a question of ownership of the goods on the effective date of change of station 
orders, sufficient evidence or explanation to permit a determination of ownership 
should be furnished. 


ITEMS NOT ALLOWABLE 





Household goods and personal effects shall not include wines, liquors, animals 
or birds not necessary in the performance of official duties, or automobiles. Sec- 
tion 7. 


The voucher should contain a statement showing that the prohibited items are 
not included in the weight for which reimbursement is claimed. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


DEPOSIT OF CONTRACTS IN THE GENERAL ACCOUNTING OFFICE IN 
ACCORDANCE WITH THE PROVISIONS OF SECTION 3743, REVISED 
STATUTES, AS AMENDED, 41 U. S. C. 20, AND GENERAL REGULATIONS 
NO. 51, DATED JUNE 18, 1926, 5 COMP. GEN. 1059, AS AMENDED 


[B-92456] 





JuNE 16, 1950. 
To the Heads of Departments and Independent Establishments and Others Concerned: 


Under the provisions of section 3743, Revised Statutes, as amended, 41 U.S. C. 
20, all contracts to be made, by virtue of any law and requiring the advance 
of money, or in any manner connected with the settlement of public accounts, 
shall be deposited promptly in the General Accounting Office. General Regula- 
tions No. 51, dated June 18, 1926, 5 Comp. Gen. 1059, sets out generally the 
manner in which the deposit of such contracts in this Office should be accomplished. 

Delay is being encountered in the audit of the accounts of disbursing officers 
and the responsibilities of certifying and other accountable officers, due to the 
fact that the original signed contracts—under which funds are purportedly 
advanced, paid or deposited—are not forwarded promptly to this Office and are 
not immediately available for audit reference purposes. 

Since it is desired that the audit of such accounts and responsibilities be com- 
pleted as currently as possible and in view of the act of May 19, 1947, 61 Stat. 101, 
effective May 19, 1950—generally requiring that such accounts be settled within 
three years of the receipt thereof in this Office—it is requested that steps be taken 
to assure that the contracts required to be filed in this Office are hereafter 
forwarded immediately after their execution and approval. 





















FraNK L. YATEs, 
Acting Comptroller General of the United States. 
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GENERAL gee OFFICE 
SALARY TABLE NO 

October 31, 1949 

[B-50870)} 


UNITED STATES GOVERNMENT SALARY TABLES 


Executive Branch of the Government 
40-Hour Week 


1. For the information of those officers and employees of the Government con- 
cerned in the preparation, certification, and payment of civilian pay rolls and 
pay vouchers covering per annum employees, the accompanying salary table is 
published to be effective on the first day of the first pay period which begins after 
October 28, 1949, with respect to those positions which, immediately prior to 
said date, were subject to the Classification Act of 1923, as amended. Section 
1105 (b) of the Classification Act of 1949, 63 Stat. 972, provides that, ‘‘With 
respect to any position which, immediately prior to the date of enactment of this 
act, is not subject to the Classification Act of 1923, asamended * * *, but 
to which this act applies, this act shall take effect on a date specified by the Com- 
mission, but not later than the first day of the first pay period which begins after 
6 months following the date of enactment of this act.” 

2. The salary table herein shows for each salary rate the necessary figures for a 
full biweekly pay period under the Federal Employees Pay Act of 1945, as amended 
and supplemented by the Federal Employees Pay Act of 1946, the Federal Em- 
ployees Salary Act of 1948, and the Classification Act of 1949. Hourly, daily, 
and overtime unit rates are also shown, and the tax deductions indicated are in 
accordance with the Revenue Act of 1948, 62 Stat. 110. 

3. Particular attention is directed to the selected excerpts from the Classifica- 
tion Act of 1949 appearing herein, which refer to the allocation of grades under the 
new General Schedule and CPC Schedule. 

4. In order that proper examination, certification, and audit may be made of 
pay rolls or pay vouchers, it is necessary that there be indicated on comprehensive 
pay rolls, individual pay vouchers, and individual pay records the tax code for 
the respective payees, as follows: 

Persons claiming no income tax withholding exemption 
Persons claiming from 1 through 9 exemptions 

Persons claiming 10 or more exemptions 

Persons not subject to tax withholding 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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CLASSIFICATION ACT OF 1949 


Sec. 601. There are hereby established the following basic compensation 
schedules for positions to which this act applies: 

(1) A “General Schedule,” the symbol for which shall be “GS,” in lieu of the 
professional and scientific service, the clerical, administrative, and fiscal service, 
and the subprofessional service specified in section 13 of the Classification Act 
of 1923, as amended; * * ¥*, 

SEc. 602. (a) The ‘General Schedule shall be divided into 18 grades of difficulty 
and responsibility of work, * * 

Sec. 604. (b) The rates of basic enantio of officers and employees to 
whom this act applies shall be initially adjusted as follows: 

(1) In all cases where the number of pay rates within a grade specified in this 
act is the same as in the corresponding grade of the Classification Act of 1923, as 
amended, employees shall have the same relative pay rate of the new grade, except 
as provided in paragraphs (2), (3), and (11) of this subsection. 

(2) Employees in grade 1 of the subprofessional service immediately prior to 
the effective date of this title, at the first, second, third, fourth, fifth, sixth, and 
seventh rate shall have the first, first, second, third, fourth, fifth, and sixth rate, 
respectively, of grade 1 of the General Schedule. 

(3) Employees in grade 2 of the subprofessional service immediately prior 
to the effective date of this title, at the first, second, third, fourth, fifth, sixth, 
and seventh rate shall have the second, third, fourth, fifth, sixth, seventh, and 
seventh rate, respectively, of grade 1 of the General Schedule. 

(6) Employees in grade 4 of the professional and scientific service and grade 11 
of the clerical, administrative, and fiscal service immediately prior to the effective 
date of this title, at the first, second, third, fourth, and fifth rate shall have the 
first, second, third, fourth, and sixth rate, respectively, of grade 11 of the General 
Schedule. 

(7) Employees in grade 5 of the professional and scientific service and grade 12 
of the clerical, administrative, and fiscal service immediately prior to the effective 
date of this title, at the first, second, third, fourth, and fifth rate shall have the 
first, second, third, fourth, and fifth rate, respectively, of grade 12 of the General 
Schedule. 

(8) Employees in grade 6 of the professional and scientific service and grade 13 
of the clerical, administrative, and fiscal service immediately prior to the effective 
date of this title, at the first, second, third, fourth, and fifth rate shall have the 
first, second, third, fourth, and fifth rate, respectively, of grade 13 of the General 
Schedule. 

(9) Employees in grade 7 of the professional and scientific service and grade 14 
of the clerical, administrative, and fiscal service immediately prior to the effective 
date of this title, at the first, second, third, fourth, and fifth rate shall have the 
first, second, third, fifth, and sixth rate, respectively, of grade 14 of the General 
Schedule. 

(10) Employees in grade 8 of the professional and scientific service and grade 15 
of the clerical, administrative, and fiscal service immediately prior to the effective 
date of this title, at the first and second rate of the grade shall have the third rate 
of grade 15 of the General Schedule. 


(11) Employees receiving a rate of basic compensation, authorized by law, 
immediately prior to the effective date of this title, in excess of the appropriate 
new rate of the grade as determined under paragraphs (1) to (10), inclusive, may 
continue to receive such rate so long as they remain in the same position and 
grade, but when any such position becomes vacant, the rate of basic compensation 
of any subsequent appointee shall be fixed in accordance with this act. 
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APPENDIX 


CLASSIFICATION ACT OF 1949 


Sec. 601. There are hereby established the following basic compensation 
schedules for positions to which this act applies: 

(2) A “Crafts, Protective, and Custodial Schedule,” the symbol for which 
shall be “CPC,” in lieu of the crafts, protective, and custodial service * * *. 

Sec. 602. (b) The Crafts, Protective, and Custodial Schedule shall be divided 
into 10 grades of difficulty and responsibility of work, * * *. 

Sec. 603. (c) (2) Charwomen working part time shall be paid at the rate of 
$2,400 per annum, and head charwomen working part time at the rate of $2,540 
per annum. 

(d) Whenever payment is made on the basis of a daily, hourly, weekly, bi- 
weekly, or monthly rate, such rate shall be computed from the appropriate 
annual rate specified in subsection (b) or (ec) by the method prescribed in section 
604 (d) of the Federal Employees Pay Act of 1945. 

Sec. 604. (b) The rates of basic compensation of officers and employees to 
whom this Act applies shall be initially scimeted as follows: 

(1) In all cases where the number of pay rates within a grade specified in this 
Act is the same as in the corresponding grade of the Classification Act of 1923, as 
amended, employees shall have the same relative pay rate of the new grade, 
except as provided in paragraphs * * * (11) of this subsection. 

(4) Employees in grade 1 of the crafts, protective, and custodial service imme- 
diately prior to the effective date of this title, at the first, second, third, fourth, 
and fifth rate shall have the first, third, fourth, sixth and seventh rate, respec- 
tively, of grade 1 of the Crafts, Protective, and Custodial Schedule. 

(5) Employees in grades 2 and 3 of the crafts, protective, and custodial service 
immediately prior to the effective date of this title, shall have the same relative 
pay rate of the first six rates of grades 2 and 3, respectively, of the Crafts, Protec- 
tive, and Custodial Schedule. 

(11) Employees receiving a rate of basic compensation, authorized by law, 
immediately prior to the effective date of this title, in excess of the appropriate 
new rate of the grade as determined under paragraphs (1) to (10), inclusive, may 
continue to receive such rate so long as they remain in the same position and 
grade, but when any such position becomes vacant, the rate of basic compensa- 
tion of any subsequent appointee shall be fixed in accordance with this act. 


SCHEDULE OF ANNUAL SALARY RATES BY GRADE—CPC SCHEDULE 


(Authorized by the Classification Act of 1949) 


Top figures in each line are the current minimum and additional rates within grade for the new Crafts, 
Protective and Custodial Schedule (CPC) grades shown at the left. The lower figures are rates for the 
former service and grade in effect immediately prior to the Classification Act of 1949. 
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APPENDIX 589 


CLASSIFICATION ACT OF 1949 


Sec. 1105. (a) Except as provided in subsection (b)— 

(1) titles VI, VII, VIII, and XII shall take effect on the first day of the first pay 
period which begins after the date of enactment of this act; 

(2) all other provisions of this act shall take effect upon enactment. 

Sec. 1106. (a) Whenever reference is made in any other law to the Classifica- 
tion Act of 1923, as amended, such reference shall be held and considered to mean 
this act. Whenever reference is made in any other law to a grade of the Classi- 
fication Act of 1923, as amended, such reference shall be held and considered to 
mean the corresponding grade shown in section 604 of this act. 

Sec. 603. (d) Whenever payment is made on the basis of a daily, hourly, 
weekly, biweekly, or monthly rate, such rate shall be computed from the appropri- 
ate annual rate specified in subsection (b) or (¢) by the method prescribed in 
section 604 (d) of the Federal Employees Pay Act of 1945. 

Sec. 1203. Section 604 (d) of the Federal Employees Pay Act of 1945, as 
amended, is amended to read as follows: 

““(d) (1) Hereafter, for all pay computation purposes affecting officers or 
employees in or under the executive branch, the judicial branch, or the 
District of Columbia municipal government, basic per annum rates of com- 
pensation established by or pursuant to law shall be regarded as payment 
for employment during 52 basic administrative workweeks of 40 hours. 

**(2) Whenever for any such purpose it is necessary to convert a basic 
monthly or annual rate to a basic biweekly, weekly, daily, or hourly rate, 
the following rules shall govern: 

**(A) A monthly rate shall be multiplied by twelve to derive an annual 


rate; 

**(B) An annual rate shall be divided by 52 or 26, as the case may be, 
to derive a weekly or biweekly rate; 

*(C) A weekly or biweekly rate shall be divided by 40 or 80, as the case 
may be, to derive an hourly rate; and 

“(D) A daily rate shall be derived by multiplying an hourly rate by the 
number of daily hours of service required. 

**(3) All rates shall be computed to the nearest cent, counting one-half 
cent and over as a whole cent.” 

Nore.—In accordance with the provisions of section 604 (d) above of the 
Federal Employees Pay Act of 1945, as amended, the rates appearing in General 
Accounting Office Salary Table No. 31 have been computed as follows: 

The annual rate has been divided by 26 and the result adjusted to the nearest 
cent to derive the biweekly rate; 

The adjusted biweekly rate has been multiplied by 6 percent and the result 
adjusted to the nearest cent to derive the retirement deduction; 

he adjusted biweekly rate has been divided by 80 and the result adjusted 
to the nearest cent to derive the hourly rate; 

The adjusted hourly rate has been multiplied by 8 to derive the daily rate; and 

The adjusted hourly rate has been multiplied by 1% and the result adjusted to 
the nearest cent to derive the overtime hourly rate in those instances where the 
basic annual rate is less than $2,980. The formula appearing on page 11 of H. R. 
Report No. 726, Seventy-ninth Congress, has been applied and the result has 
been adjusted to the nearest cent to derive the overtime hourly rate in those 
instances where the basic annual rate is $2,980 and above. 





590 APPENDIX 


GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 31 
Supplement No. 1 

November 15, 1949 

[B-50870] 


UNITED STATES GOVERNMENT SALARY TABLES 
Longevity Step-Increases 


To: Heads of Departments and Independent Establishments. 


1. As a special service for those officers and employees of the Government 
concerned in the preparation, certification, and payment of civilian pay rolls 
and pay vouchers covering per annum employees, there is transmitted herewith 
Supplement No. 1 to General Accounting Oflice Salary Table No. 31, showing 
the new longevity rates provided by section 703 of the Classification Act of 1949, 
63 Stat. 968. For ready reference, the three longevity step-increases for each 
of the first ten grades of the General Schedule and for the ten grades of the CPC 
Schedule have been designated ‘‘x,’”’ “‘y,”’ and “z,”’ respectively. 

2. Supplement No. 1 consists of two sheets covering the rates under the new 
General Schedule and CPC Schedule, respectively, and is effective the first day 
of the first pay period which begins after October 28, 1949, with respect to those 
positions which, immediately prior to said date, were subject to the Classification 
Act of 1923, as amended. 

3. Supplement No. 1 shows for each longevity rate the necessary figures for a 
full biweekly pay period, as well as hourly, daily, and overtime unit rates, com- 
puted in accordance with the provisions of section 604 (d) of the Federal Em- 
ployees Pay Act of 1945, as amended, 63 Stat. 973. The tax deductions indicated 
are in accordance with the Revenue Act of 1948. 

4. A supply of Supplement No. 1, believed to be sufficient for pay roll needs, 
has been prepared by this Office and is being distributed in the same quantity 
as the regular distribution of the General Regulations issued by the General 
Accounting Office. In view of the somewhat limited coverage of such longevity 
tables, it is not contemplated that this Office will have any quantity printed at 
the Government Printing Office. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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INDEX DIGEST 


ABSENCES: 
See Leaves of Absence. 
ACCOUNTS: 
Accounting systems: 
Accounting systems memoranda. 
General Accounting Office, accounting 


See 


systems memoranda. 
General Supply Fund billing —revised pro- 
cedure—Acctg. Sys. Memo 4, Oct. 4, 


Accounts current: 

Correction of errors in charges and cred- 
ite—revised procedure—Acctg. Sys. 
Memo 9, June 29, 1950 

Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 


Administrative examination—discontinuance 
of —Indian affairs—Gen. Regs. 48, Supp. 1, 
Apr. 7, 1950 

Depositary: 

Deposit lists—in general—Acctg. 
Memo 8, June 23, 1950 

Statement of Depositary Account and Re- 
port of Checks Drawn—form and pro- 
cedure generally—Acctg. Sys. Memo 8, 
June 23, 1950. 

Irregularities—reporting to G. A. O.—Gen. 
Regs. 50—Revised, Oct. 24, 1949 

‘*Payment of Certified Claims Account”— 
appropriation transfers—revised proce- 
dure—Acctg. Sys. Memo 9, June 29, 1950. 

Schedule of adjustments: 

Correction of errors in charges and cred- 
its—revised procedure—Acctg. Sys. 
Memo 9, June 29, 1950 

Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 


Schedule of collections; 

Copies—rescission of requirement for fur- 
nishing copy directto A. & B. Div.—Gen. 
Regs. 87, Supp. 2, Dec. 9, 1949 

Supplies or equipment furnished or services 
performed by one agency for another— 
General Supply Fund billing—revised 
procedure—Acctg. Sys. Memo 4, Oct. 4, 


Schedule of disbursements—supplies or 
equipment furnished or services performed 
by one agency for another— General Sup- 
ply Fund billing—revised procedure— 
Acctg. Sys. Memo 4, Oct. 4, 1949 

ADVANCE PAYMENTS: 

See Payments, advance. 
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ADVERTISING: 

Bid matters other than solicitation of bids. 

See Bids. 
AFFIDAVITS: 

Evidentiary value as to affiant’s outside 
earnings during unjustified removal, ete.— 
in absence of other evidence to contrary, 
affidavit submitted by employee as to 
amount of compensation earned through 
other employment during period of un- 
justified removal or suspension from serv- 
ice may be regarded as acceptable evi- 
dence of amount to be deducted from 
retroactive compensation payable to em- 
ployee under back-pay provisions of act 
of June 10, 1948 

Non-use of mercenary means in obtaining 
appointment—filing procedure revision— 
Gen. Regs. 62, Supp. 1, June 15, 1950__.__- 

AIRPORTS AND AIRWAYS: 

Construction, repair, etc.—proceeds of sale 
of fur-seal skins availability—enlargement 
of airfield—enlargement of airfield in 
Pribilof Islands would constitute “‘ public 
improvement” which, in view of sec. 3733 
R. S., requires specific approval by Con- 
gress, and without congressional sanction 
the costs of project may not be paid from 
proceeds of sale of fur-seal skins, even 
though expansion would be primarily to 
aid in sealing operations__.........._- 

ALASKA: 

Alaska “C” Fund—traveling expenses of 
court personnel—special fund established 
pursuant to 48 U.S. C. 106, for purpose of 
defraying “‘incidental expenses” of U. S. 
Dist. Ct. for Alaska from fees, fines, etc., 
collected by court clerk, may be used to 
pay traveling expenses of court personnel 
only when there is in effect no appropria- 
tion specifically providing for such expenses 
or under which such expenses are budget- 


Alaska Railroad—-employees—survivor re- 
tirement annuities. See Retirement, civil- 
ian, annuities, survivor annuity eligibility. 

Roads Commissioner—detail of military, 
naval, etc., personnel as. See Details, 
military, naval, etc., personnel, civilian duty, 
appointment as Roads Commissioner for 
Alaska. 

ALIENS: 

Employment— native employees, in general— 
employment of local Filipinos by War 
Claims Commission—inasmuch as funds 
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ALIENS—Continued. 


of War Claims Com. are available for 
travel, no objection is perceived to using 
such funds to pay traveling expenses of 
members of Commission sent to Philip- 
pines to process claims filed by certain 
members of Philippine military personnel 
who have been found by Commission to 
come within term “prisoner of war” as 
defined in sec. 6, War Claims Act of 1948; 
also, in absence of any law prohibiting 
such action, local Filipinos may be 
employed by Commission in accordance 
with provisions of civil-service laws and 
Classification Act of 1923, as amended, as 
required by sec. 2 (b) of 1948 act_._....... 


ALLOWANCES: 


(For specific kinds of allowances, such as 
Cost-of-Living Allowance; Family Allot- 
ment and Allowance; Subsistence Allow- 
ance; Travel Allowance; Etc., see the head- 
ing by name for each such allowance.) 

Gratuities. See Gratuities. 

Personal money allowance—senior member 
of Naval Staff Com. of United Nations— 
rate to be included in active-duty pay of 
officer so serving—under sec. 504 (c), 
Officer Personnel Act of 1947, authorizing 
Navy officer designated as senior member 
of Naval Staff Com. of United Nations to 
receive pay and allowances of vice admiral 
and, in addition thereto, personal money 
allowance of $2,200 per year, such officer is 
entitled to pay and allowances of vice 
admiral, that is, pay and allowances of 
rear admiral, upper half, and personal 
money allowance of $500 per year, plus 
personal money allowance of $2,200 specifi- 
cally authorized for such officer under said 
sec, 504 (c) while so serving............... 

Saved pay and allowances. Sce Pay, saved 

pay and allowances. 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


APPOINTMENTS: 


See, also, Affidavits, non-use of mercenary 
means in obtaining appointment. 

Civil Service field boards of examiners— 
administrative, etc., expenses—appropri- 
ation availability—funds appropriated to 
Dept. of Agriculture, while not specifically 
available for expenses in connection with 
applicant examining functions, may be 
used for expenses of CAF positions which 
must be allocated specifically to afford 
administrative assistance requisite to 
examination, certification, and recruit- 
ment functions of Civil Service field boards 
of examiners established pursuant to E. O. 
No. 9830 and, also, for expenses necessarily 
incident to such administrative work..... 
Department Com. of Expert Examiners— 
administrative, etc., expenses—appropri- 
ation availability—funds appropriated to 
Dept. of Agriculture, while not specifically 
available for expenses in connection with 
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143 


applicant examining functions, may be 
used for expenses of CAF positions which 
must bé allocated specifically to afford 
administrative assistance requisite to 
examination, certification, and _ recruit- 
ment functions of Com. of Expert Exam- 
iners in departmental service_.........._- 

Initial salary rates. See Compensation, 
initial salary rates. 

Postal Service—initial salary rates. See, 
generally, Compensation, Postal Service, 
initial salary rates. 


APPROPRIATIONS: 


Accounts: 

Correction of errors in charges and credits— 
revised procedure—Acctg. Sys. Memo 
mG CoRR c cet Sc Jecexcs 

Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 


Adjustments: 

Correction of errors in charges and credits— 
revised procedure—Acctg. Sys. Memo 
Oe) W000 oo a2 snd. 

Transfer and counter warrants—discon- 
tinuance—Acctg. Sys. Memo 9, June 29, 

Withdrawals and credits—revised proce- 

dure—Acctg. Sys. Memo 9, June 29, 1950. 


Availability: 


Administrative expenses under Federal 
Tort Claims Act—expenses of medical 
examinations of persons allegedly in- 
jured through commission of torts by 
Govt. or other administrative expenses 
under Federal Tort Claims Act (28 U. 8. 
C. 2672) may be charged to appropria- 
tion generally available for administra- 
tion of particular departmental bureau 
or other unit involved rather than to 
appropriation for payment of claims 
pursuant to law (28 U. 8. C, 2672)...__. 

Expenses incident to specific purpose: 
Where appropriation is made for par- 

ticular object, by implication it confers 
authority to incur expenses necessary 
or incident to proper execution of ob- 
ject unless there is another appropria- 
tion which makes more specific pro- 
vision for such expenditures, or un- 
less such expenditures are prohibited 


In view of sec. 341, Public Health Service 
Act, authorizing Surg. Gen. to provide 
generally for care and treatment of 
voluntary narcotic patients, and of ad- 
ministrative opinion that provision of 
clothing constitutes therapeutic device 
in aid of medical treatment, appropriat- 
ed funds may be used in reasonable 
amounts for purchase of clothing for 
indigent narcotic patients, upon dis- 
charge from Public Health Service 
hospitals, as necessary therapeutic de- 
vice in aid of their recovery and re- 
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APPROPRIATIONS— Continued. 
Availability—Continued. 


Expenses incident to specific purpose— 

Continued. 
habilitation, provided medical deter- 
mination has been made to that effect_ 

Fiscal year limitation matters. See Ap- 
propriations, fiscal year. 

Motion pictures, motion picture equipment, 
etc.—rental of film depicting govern- 
mental activities—motion picture film 
made and produced by private concern 
for commercial distribution depicting 
certain’phases and activities of Food and 
Drug Adm. which administratively has 
been determined to be effective means, in 
furtherance of provisions of Federal 
Food, Drug, and Cosmetic Act, of re- 
porting and illustrating results of in- 
vestigations by Adm., and in educating 
public, may be leased under proper 
agreement pursuant to authority con- 
tained in current appropriation for 
salaries and expenses; however, term of 
lease should be limited to current fiscal 
year or be renewable by Govt. at its 
option from year to year. 

Physical examinations. 

Physical Examinations. 

Prior to appropriation or period for which 
made. See Appropriations, obligation. 

Purchases necessary in enforcement of im- 
migration laws—purchase, installation, 
and maintenance of lights, warning de- 
vices, and observation towers along 
boundary fence between U. 8S. and 
Mexico being necessary in enforcement 
of immigration laws, appropriation 
“Salaries and Expenses, Immigration 
and Naturalization Service, 1950’’ may 
be regarded as available for such purpose, 
there not being found any other ap- 
propriation making more specific pro- 
vision for such expenditures 

Services and expenses incident to examina- 
tion, etc., functions of Civil Service field 
boards of examiners—funds appropriated 
to Dept. of Agriculture, while not specifi- 
cally available for expenses in connection 
with applicant examining functions, may 
be used for expenses of CAF positions 
which must be allocated specifically to 
afford administrative assistance requisite 
to examination, certification, and re- 
cruitment functions of Civil Service field 
boards of examiners established pur- 
suant to E. O. No. 9830 and, also, for 
expenses necessarily incident to such 
administrative work 

Services and expenses incident to examina- 
tion, etc., functions of departmental Com. 
of Expert Examiners.—funds appropri- 
ated to Dept. of Agriculture, while not 
specifically available for expenses in 
connection with applicant examining 
functions, may be used for expenses of 


CAF positions which must be allocated 
specifically to afford administrative as- 
sistance requisite to examination, certi- 
fication, and recruitment functions of 
Com. of Expert Examiners in depart- 
mental service 


Charges—travel expense advances—revised 


procedure—Acctg. Sys. Memo 3, June 29, 1949. 


Deficiency: 


Applicability of statutory prohibition on use 
of funds for promotions, transfers, etc., 
generally—provision in act of May 26, 
1950, that “‘no funds may be used to pay 
compensation of any employee in a grade 
higher than the grade of such employee 
on May 22, 1950,” is applicable only to 
deficiency appropriations therein made 
for ‘‘ Fighting forest fires,’’ Department 
of Agriculture, and “ Office of the Hous- 
ing Expediter,” so that funds made 
available to other departments, agencies, 
and corporations by act may be used in 
making appointments, transfers, and 
promotions of personnel, provided such 
personnel actions do not create addi- 
tional deficiency beyond that for which 
funds are made available 

Availability, generally, for promotions, 
transfers, ete.—provision in act of May 
26, 1950, that “‘no funds may be used to 
pay compensation of apy employee in 
a grade higher than the grade of such em- 
ployee on May 22, 1950,” is applicable 
only to deficiency appropriations therein 
made for “‘ Fighting forest fires,’”’ De- 
partment of Agriculture, and “ Office of 
the Housing Expediter,” so that funds 
made available to other departments, 
agencies, and corporations by act may 
be used in making appointments, 
transfers, and promotions of personnel, 
provided such personnel actions do not 
create additional deficiency beyond that 
for which funds are made available--.- 


District of Columbia—expenses of persons 


committed to St. Elizabeths Hospital 
while living in Dist. of Col.—expenses in- 
curred by St. Elizabeths Hospital for care 
of patient who had lived in Dist. of Col. 
for more than one year immediately prior 
to commitment may be reimbursed from 
Dist of Col. Appro. Act, 1949, under pro- 
vision relating to support of indigent in- 
sane, even though commitment decree of 
court states that patient is not resident of 
District 


Federal Security Agency—Food and Drug 


Administration—availability for rental of 
motion picture film—motion picture film 
made and produced by private concern for 
commercial distribution depicting certain 
phases and activities of Food and Drug 
Adm. which administratively has been de- 
termined to be effective means, in further- 





598 INDEX DIGEST 


APPROPRIATIONS -— Continued. 
ance of provisions of Federal Food, Drug, 


Page | APPROPRIATIONS—Continued. Page 
Justice Department — Continued. 


and Cosmetic Act, of reporting and illus- 
trating results of investigations by Adm., 
and in educating public, may be leased under 
proper agreement pursuant to authority 
contained in current appropriation for sal- 
aries and expenses; however, term of lease 
should be limited to current fiscal year or 
be renewable by Govt. at its option from 
eS 
Fiscal year: 

Availability beyond: 

Effect of appropriation provision extend- 
ing availability of funds—uncompleted 
transpertation and travel—under sec. 
106, Dept. of State Appro. Act, 1949, 
extending availability of appropria- 
tions for expenses of travel of personnel 
and their dependents outside conti- 
nental U. S., including transportation 
of household effects, etc., in case of 
travel or transportation begun, but not 
completed, during fiscal year 1949, 
expenses incurred under amendments 
to orders issued in fiscal year 1949 and 
amended after June 30, 1949, because of 
conditions outside traveler’s control, 
may be charged to 1949 appropriation 
where portion of travel or transporta- 
tion began in said fiscal year, provided 
amendments confer no greater rights 
than those to which traveler would 
have been entitled when original 
orders were issued 

Supplies ordered, but not delivered, 
prior to end of fiscal year—bona fide 
need of prior year—where requisition 
for printing and binding transmitted 
to Govt. Printing Office during latter 
part of fiscal year represented bona fide 
need of that fiscal year for replacement 
of materials used during year, cost 
thereof may be charged to printing 
and binding appropriation for such 
fiscal year, even though actual delivery 
of completed materials was not ac- 
complished until next fiscal year_.--.- 

Immigration and Naturalization Service. 
See Appropriations, Justice Department, 
Immigration and Naturalization Service. 

Justice Department: 

Immigration and Naturalization Service. 

“Salaries and Expenses”’: 

Purchases necessary in enforcement of 
immigration laws—purchase, instal- 
lation, and maintenance of lights, 
warning devices, and observation 
towers along boundary fence be- 
tween U. 8S. and Mexico being 
necessary in enforcement of immi- 
gration laws, appropriation ‘“‘Sal- 
aries and Expenses, Immigration 
and Naturalization Service, 1950’’ 
may be regarded as available for 
such purpose, there not being found 





Immigration and Naturalization Service— 
Continued. 

“Salaries and Expenses” —Continued. 
any other appropriation making 
more specific provision for such 
expenditures 

Refund of collateral security on alien 
delivery bond—refund of proceeds of 
Treasury bond which was deposited 
as collateral security on alien deliv- 
ery bond and!covered into Treasury 
as misc. receipts upon breach of de- 
livery bond may be made to surety 
who subsequently became entitled 
to return of such proceeds from 
appro. item “other items properly 
returnable” contained in appro. 
“Salaries and Expenses, Immigra- 
tion and Naturalization Service, 
1949,”" rather than from appro. 
“Refund of moneys erroneously re- 
ceived and covered” which is 
chargeable only if refund is not 
properly chargeable to any other 


Obligation: 

Fiscal year chargeable. See Appropri- 
ations, fiscal year. 

Prior to appropriation made —contracting 
limitations— Bureau of Mines laboratory 
completion—in view of specific author- 
ization in Interior Dept. Appro. Act, 
1950, to enter into contracts for comple- 
tion of construction and equipment of 
anthracite research laboratory, Admin- 
istrator of General Services may, pursu- 
ant to authority contained in act of Junc 
25, 1910, as amended, enter into contracts 
on behalf of Bureau of Mines for com- 
pletion of laboratory, even though funds 
have not been appropriated by Con- 
gress to cover the contract obligations_.. 

Post Office Department—payment to sub- 
rogee, under Railroad Unemployment 

Insurance Act, of sum withheld from 

award for personal injuries—Railroad 

Retirement Board, as subrogee under 

Railroad Unemployment Insurance Act 

of railroad employee injured through 

negligence of postal employee, may be 

reimbursed from appropriations of P. O. 

Dept. sum withheld by Department from 

award made under Federal Tort Claims 

Act, in amount of sick benefits received 

by employee from Railroad Unemploy- 

ment Insurance Account 

Public Health Service—purchase of clothing 
for indigent narcotic patients—in view of 
sec. 341, Public Health Service Act, au- 
thorizing Surg. Gen. to provide generally 
for care and treatment of voluntary nar- 
cotic patients, and of administrative 
opinion that provision of clothing consti- 
tutes therapeutic device in aid of medical 
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APPROPRIATIONS--Continued. Page 


treatment, appropriated funds may be 


APPROPRIATIONS— Continued. Page 


War Claims Commission: 


used in reasonable amounts for purchase 
of clothing for indigent narcotic patients, 
upon discharge from Public Health Serv- 
ice hospitals, as necessary therapeutic 
device in aid of their recovery and re- 
habilitation, provided medical determina- 
tion has been made to that effect 
‘Refund of Moneys Erroneously Received 
and Covered”’—collateral security on alien 
delivery bond refund—refund of proceeds 
of Treasury bond which was deposited as 
collateral security on alien delivery bond 
and covered into Treasury as mise, re- 
ceipts upon breach of delivery bond may 
be made to surety who subsequently be- 
came entitled to return of such proceeds 
from appro. item “other items properly 
returnable” contained in appro. “Salaries 
and Expenses, Immigration and Naturali- 
zation Service, 1949,’’ rather than from 
appro. “‘Refund of moneys erroneously 
received and covered’’ which is chargeable 
only if refund is not properly chargeable to 
any other appro 
Specific v. general—traveling expenses of 
court personnel in Alaska —special fund es- 
tablished pursuant to 48 U. 8, C. 106, for 
purpose of defraying “incidental expenses’’ 
of U. S, Dist. Ct. for Alaska from fees, 
fines, etc., collected by court clerk, may be 
used to pay traveling expenses of court 
personnel only when there is in effect no 
appropriation specifically providing for 
such expenses or under which such ex- 
penses are budgeted -__- 
Transfers: 
Between departments and establishments: 
See, also, related heading: Departments 
and Establishments, services between. 
General Supply Fund billing—revised 
procedure—Acctg. Sys. Memo 4, Oct. 
4, 1949 _ a ae a ee 
Interagency services generally -—-revised 
procedure—Acctg. Sys. Memo 9, June 
a eh 6 noon 


Reimbursement from War Claims Com- 


Availability for establishment and main- 
tenance of field office in Philippines— 
since Congress has been apprised of in- 
tention of War Claims Com. to openoffice 
in Philippines, and consideration and pay- 
ment of claims filed under War Claims 
Act of 1948 by certain members of 
Philippine military personnel constitute 
necessary part of Commission’s au- 
thorized program, funds appropriated to 
Commission for fiscal year 1951 may be 
used for establishment and maintenance 
of field office in Republic of Philippines 
in absence of some specific indication by 
Congress to contrary 

Availability for traveling expenses of mem- 
bers incident to processing prisoner of 
war claims in Philippines—inasmuch as 
funds of War Claims Com. are available 
for travel, no objection is perceived to 
using such funds to pay traveling ex- 
penses of members of Commission sent 
to Philippines to process claims filed by 
certain members of Philippine military 
personnel who have been found by Com- 
mission to come within term “prisoner 
of war” as defined in sec. 6, War Claims 
Act of 1948; also, in absence of any law 
prohibiting such action, local Filipinos 
may be employed by Commission in ac- 
cordance with provisions of civil-service 
laws and Classification Act of 1923, as 
amended, as required by sec. 2 (b) of 1948 
Sees eadneke cS 
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Officers—civil office acceptance or holding 


prohibition--applicability to acceptance of 
appointment as Roads Commissioner for 
Alaska—Regular Army officer who accepts 
appointment as Commissioner of Roads 
for Alaska which does not require oath of 
office or have compensation or title fixed by 
law does not vacate his Army commission 
or hold “civil office” within meaning of 
sec. 1222, R. S., and may continue to draw 
active-duty pay and allowances while so 
OURS. bls é 


mission funds for facilities and services 
furnished by other agencies in Philip- 
pines—inasmuch as War Claims Com. 
specifically is authorized by sec. 2 (b), 
War Claims Act of 1948, to use facilities 


ASSOCIATIONS: 
See Conventions, Conferences, Associations, 
Ete. 
AUTOMOBILES: 
See Mileage, travel by privately owned auto- 


and services of other Govt. departments 
and agencies in carrying out its func- 
tions, and funds provided in Third De- 
ficiency Appropriation Act of 1949 are 
made available for reimbursement to 
departments and agencies furnishing 
such facilities or services, Commission 
may reimburse other agencies for 
facilities and services furnished it in 
Republic of Philippines 


Certified claims—revised procedure— 
Acctg. Sys. Memo 9, June 29, 1950 


mobile; Vehicles. 


BIDS: 
Acceptance or rejection—bid received after 


opening time inadvertently indicated in 
invitation but prior to actual opening—desig- 
nation, in invitation for bids to repair boat 
house and for general rehabilitation of 
dock area, of 3 a. m. instead of 3 p. m. as 
time for opening bids, being patently 
erroneous and in nowise affecting bid 
prices or prejudicing only other bidder, 
affords no basis for not considering low 
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BIDS— Continued. 















bid received in time for actual opening in 

award of contract, even though bid was 

received after time for opening inadvert- 
ently indicated in invitation 

Mistakes: 

Constructive notice—in general—contract 
which resulted upon acceptance of bid 
to supply turpentine of particular type 
at price not so incommensurate with 
other bids as to raise presumption of 
error may not be canceled because of 
allegations of mutual mistake based 
upon showing by contractor that pro- 
posed supplier named in bid produced 
only another type of turpentine, when 
that fact was not known to Govt. con- 
tracting officer at time contract was 


Contracting officer’s error detection re- 
sponsibility—where bidder, after award, 
alleged error in bid in that its employee 
transcribed bid figures incorrectly, there 
is no authority for permitting with- 
drawal of bid which, when received, 
contained nothing on its face to place 
contracting officer on notice that error 
might have been made, unilateral error 
as made not being so gross as to render 
resulting contract unconscionable_._--.- 

Error alleged after award of contract: 
Where bidder, after award, alleged 

error in bid in that its employee tran- 
scribed bid figures incorrectly, there is 
no authority for permitting with- 
drawal of bid which, when received, 
contained nothing on its face to place 
contracting officer on notice that error 
might have been made, unilateral 
error as made not being so gross as to 
render resulting contract uncon- 
Contract which resulted upon accept- 
ance of bid to supply turpentine of 
particular type at price not so incom- 
mensurate with other bids as to raise 
presumption of error may not be can- 
celed because of allegations of mutual 
mistake based upon showing by con- 
tractor that proposed supplier named 
in bid produced only another type of 
turpentine, when that fact was not 
known to Govt. contracting officer at 
time contract was awarded _.......... 

Procedure—submission to G. A. O. re- 
quirement—while, generally, question 
as to whether bid may be changed or 
withdrawn after time fixed for opening 
is for determination by G. A. O. prior 
to final administrative action thereon, 
Navy Dept. may, without submission 
for advance decision, determine certain 
types of cases involving errors in bids 
alleged prior to award, provided control 
of all such determinations is centralized 

so as to insure uniformity in handling- 
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Mistakes—Continued. 


Unconscionableness of contract—where 
bidder, after award, alleged error in bid 
in that its employee transcribed bid 
figures incorrectly, there is no authority 
for permitting withdrawal of bid which, 
when received, contained nothing on its 
face to place contracting officer on 
notice that error might have been made, 
unilateral error as made not being so 
gross as to render resulting contract 
unconscionable.............-....-.-.-.. 

Withdrawals—bid figures erroneously 
transcribed—where bidder, after award, 
alleged error in bid in that its employee 
transcribed bid figures incorrectly, 
there is no authority for permitting 
withdrawal of bid which, when received, 
contained nothing on its face to place 
contracting officer on notice that error 
might have been made, unilateral error 
as made not being so gross as to render 
resulting contract unconscionable 


Rejection. See Bids, acceptance or rejection. 
Withdrawal: 


Bidder’s rights—after opening but prior to 
award—general rule—generally, pro- 
posals submitted in response to Govt. 
advertisements for bids may not be with- 
drawn after bids have been opened, even 
before award is made, and bidder is 
bound to accept award..........--..... 

Mistake in bids. See Bids, mistakes, with- 
drawals. 


BOARDS AND COMMISSIONS: 
Traveling expenses. See Traveling Expenses, 


boards, commissions, committees, etc. 


BONDS: 
Performance—blanket—chartered vessela— 


individual bond substitution—inasmuch as 
Maritime Com. has adopted, pursuant to 
provisions of sec. 710, Merchant Marine 
Act, 1936, as amended, procedure whereby 
individual performance bonds are to be 
issued on new vessels chartered from Com., 
this Office will recognize release of sureties 
from liability under blanket performance 
bonds on new vessels which were brought 
under coverage of such blanket bonds 
during period of formulation of the pro- 
cedure, provided individual bond is ac- 
cepted by Com. for each vessel withdrawn 
from blanket bond coverage during interim 


Surety — liability — releases — substitution of 


individual performance bonds for blanket 
bonds—inasmuch as Maritime Com. has 
adopted, pursuant to provisions of sec. 710, 
Merchant Marine Act, 1936, as amended, 
procedure whereby individual performance 
bonds are to be issued on new vessels chartered 
from Com., this Office will recognize re- 
lease of sureties from liability under 
blanket performance bonds on new vessels 
which were brought under coverage of such 
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BONDS—Continued. 
blanket bonds during period of formula- 
tion of the procedure, provided individual 
bond is accepted by Com. for each vessel 
withdrawn}from’ blanket bond coverage 
during interim period 
BURIAL EXPENSES: 
Transportation of remains. See 7yansporta- 
tion, remains. 
CARDS: 
Credit: 

Gasoline and oil: 

Services rendered by other than con- 
tractor: 

Gasoline purchased in Canada from 
Canadian dealer by employees for 
official use pursuant to Govt. credit 
card issued by domestic oil company 
under Govt. contract providing for 
billing at service station price at 
date and point of delivery may be 
paid for in Canadian dollars, it ap- 
pearing that both service station 
price and amount shown on each 
individual invoice as sales price were 
stated in Canadian currency 

Mutual agreement between Govt. 
gasoline contractor and another oil 
company, whereby dealers of each 
company would honor credit cards 
issued by other, need not be re- 
garded as in contravention of sec. 
3477, R. 8., prohibiting assignment 
of claims against 'U. S., so that pay- 
ment may be made directly to Govt. 
contractor for gasoline furnished Govt. 
agency, pursuant to credit card is- 
sued by contractor, by dealer of other 
company, as its agent, there being 
no possibility of duplicate payment 
where invoices evidencing delivery 
are attached to vouchers............ 

CERTIFICATES: 
Certification of vouchers in blank—Circ. 
Letter A-51607, A-49009, May 1, 1950.__ 
General certificates on vouchers and invoices: 

Acceptability as to amount charged being 
correct and just—Circ. Letter A-51607, 
A-49000, May 1, 1950................... 

Applicability to gasoline and oi! pur- 
chases—Circ. Letter A-51607, A-49009, 
DG 1, BERR. 2. cw ctdtsdatbtietidicndsciedst 

Elimination of requirement as to rental of 
post office boxes for official use--Acctg. 
Sys. Memo 5, Oct. 5, 1949. 

Evidence requirement as to prices—unit 
prices based on posted prices—Circ. 
Letter A-51607, A-49009, May 1, 1950__- 

Revision—Circ. Letter A-51607, A-49009, 
May 1, 1950_........ 

CHECKS: 
Copies—submiasion to G. A. O. Acctg. 

Sys. Memo 8, June 23, 1950 

Indorsements—conditional - acceptability - 
checks or drafts representing collections of 
reimbursable sickness benefit payments 


Page | CHECKS—Continued. 


under secs. 2 (f) and 12 (0), Railroad Un- 
employment Insurance Act, as amended, 
which bear conditional indorsements pur- 
porting to release drawer from further 
claims in connection with injury, may be 
accepted where checks or drafts are in 
amount determined by Railroad Retire- 
ment: Board to be due in each case, there 
being no element of compromise involved 
in accepting such remittances..........._. 
Lists of checks drawn—form and procedure 
generally—Acctg. Sys. Memo 8, June 23, 
iain sis ti eee dS 
Statement of Depositary Account and Report 
of Checks Drawn—form and procedure 
generally—Acctg. Sys. Memo 8, June 23, 


Uncollectible—treporting procedure gener- 

ally—Acctg. Sys. Memo 8, June 23, 1950__ 
CIVIL SERVICE: 

Department Com. of Expert Examiners— 
administrative, etc., expenses—appropria- 
tion availability—funds appropriated to 
Dept. of Agriculture, while not specifically 
available for expenses in connection with 
applicant examining functions, may be 
used for expenses of CAF positions which 
must be allocated specifically to afford 
administrative assistance requisite to ex- 
amination, certification, and recruitment 
functions of Com. of Expert Examiners in 
departmental service 

Field boards of examiners—administrative, 
etc., expenses—appropriation availabilit y— 
funds appropriated to Dept. of Agriculture, 
while not specifically available for expenses 
in connection with applicant examining 
functions, may be used for expenses of 
CAF positions which must be allocated 
specifically to afford administrative as- 
sistance requisite to examination, certifica- 
tion, and recruitment functions of Civil 
Service field boards of examiners estab- 
lished pursuant to E. O. No. 9830 and, 
also, for expenses necessarily incident to 
such administrative work 

CIVIL SERVICE COMMISSION: 

Jurisdiction: 

Classification matters generally. See 
Classification. 

Excess leave taken prior to retirement— 
adjustment after reemployment—ques 
tion as to whether annual and sick leave 
advanced and used in excess of that 
earned by employee prior to retirement 
for disability should be charged against 
leave accruing after his reemployment is 
for determination by Civil Service Com_ 

CLAIMS: 

Assignments: 

Contracts: 

Other than contractor honoring Govt. 
credit carda -mutual agreement between 
Govt. gasoline contractor and another 
oil company, whereby dealers of each 
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CLAIMS— Continued. 
Assignments—Continued. 
Contracts—Continued. 
company would honor credit cards 
issued by other, need not be regarded 
as in contravention of sec. 3477, R. &., 
prohibiting assignment of claims against 
U. &., so that payment may be made 
directly to Govt. contractor for gaso- 
line furnished Govt. agency, pursuant 
to credit card issued by contractor, by 
dealer of other company, as its agent, 
there being no possibility of duplicate 
payment where invoices evidencing 
delivery are attached to vouchers... 
Set-off. See Set-Off, contract payments, 
assignments. 
Certified —appropriation transfers —revised 
procedure—Acctg. Sys. Memo 9, June 29, 


Doubtful—accounting officers’ practice—Gen. 
Regs. 50-Revised, Oct. 24, 1949 
Federal Tort Claims Act. See Personal In- 
juries. 
Irregularities—reporting to G. A. O.—Gen. 
Regs. 50-Revised, Oct. 24, 1949 
Settlements. See General Accounting Office, 
settlements. 


Statutes of limitations. 
itations. 


CLASSIFICATION : 
Initial salary rates. 
initial salary rates. 
Reallocation—revocation—appeals under Vet- 
erans’ Preference Act of 1944, as amend- 
ed—employee who, under sec. 14, Veter- 
ans’ Preference Act of 1944, as amended, 
appeals downward reallocation of his posi- 
tion and is successful in obtaining revoca- 
tion of original reallocation action is en- 
titled to any difference in compensation 
retroactive to date his salary was changed 
to accord with initial effective date of 
downward reallocation, provided em- 
ployee has remained in same position and 
has continued to perform substantially 
same duties as theretofore 
Transfers—initial salary rates. 
sation, initial salary rates. 
CLOTHING: 
Civilian—furnishing for indigents discharged 
from Public Health Service hospitalse— 
appropriation availability-——in view of sec. 
341, Public Health Service Act, authoriz- 
ing Surg. Gen. to provide generally for 
care and treatment of voluntary narcotic 
patients, and of administrative opinion 
that provision of clothing constitutes 
therapeutic device in aid of medical treat- 
ment, appropriated funds may be used in 
reasonable amounts for purchase of cloth- 
ing for indigent narcotic patients, upon 
discharge from Public Health Service hos- 
pitals, as necessary therapeutic device in 
aid of their recovery and rehabilitation, 


See Statutes of Lim- 


See Compensation, 


See Compen- 
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CLOTHING— Continued. 
provided medical determination has been 
made to that effect 

COAST GUARD: 


Coast Guard Reserve—temporary mem- 
bers—entitlement to reserve personnel 
retirement benefite—temporary members 
of Coast Guard Reserve enrolled for duty 
pursuant to sec. 207, Coast Guard Auxili- 
ary and Reserve Act of 1941, as amended, 
are not to be regarded as having served in 
status of commissioned officers, warrant 
officers, flight officers, or enlisted persons 
within purview of sec. 302 (a), act of June 
29, 1948, so as to be entitled to benefits of 
act providing for retirement with pay of 
reserve personnel who have gompleted 20 
years of creditable Federal service and 
have attained age of 60 years........_.- 

COLLECTIONS: 


Accounting, disposition, etc.— National Wild- 
life Refuge revenues. See Miscellaneous 
Receipts. 


Compensation of naval reservists serving as 
interns in private hospitals. See Miscella- 
neous Receipts. 


Court clerks. See Courts, clerks, collections. 


General Accounting Office debt collection 
matters. See General Accounting Office, 
debt collection matters. 


COMMERCE DEPARTMENT: 


Secretary of Commerce—authority—delega- 
tion of authority to administer oaths—in 
view of authority conferred upon Sec. 


of Commerce by sec. 2, Reorganization 
Plan No. 5, effective May 24, 1950, in ac- 
cordance with Reorganization Act of 1949, 
to authorize performance of any function 
of Secretary by any other officer or em- 
ployee of his Department, Secretary may 
delegate to subordinates authority con- 
ferred upun heads of departments, under 
sec. 206, act of June 26, 1943, to designate 
officers and employees to administer oaths 
in connection with Federal employment. 
29 C. G. 386, modified 
COMMISSIONERS: 

Jury—traveling expenses. See Jvaveling lx- 
penses, jury commissioners. 

United States: 
Fees: 

Increases under Federal Employees Pay 
Act —percentage increase computation 
basis—percentage increases authorized 
by sec. 521, Federal Employees Pay 
Act of 1945, as amended, in basic fees 
earned by U.S. commissioners, should 
be computed upon basis of full service 
year in each case rather than upon either 
fiscal year or calendar year basis, even 
though law authorizing such increases 
became effective at beginning of fiscal 
year... 
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Fees—Continued. 
Limitation on yearly amount: 
Application as affected by statutory 
Federal pay increases—limitation of 
$5,000 per year on fees which may 
be retained as compensation by U. 8. 
commissioners in Alaska under sec. 
11, act of June 6, 1900, as amended 
by act of Mar. 15, 1948, is for ap- 
plication after prescribed fees have 
been increased by amounts to be 
added thereto pursuant to Federal 
Employees Pay Acts of 1945 and 


Proration for fractional year—$5,000 
limitation imposed by sec. 11, act of 
June 6, 1900, as amended by act of 
Mar. 15, 1948, on amount of fees 
which United States commissioners 
in Alaska may retain as compensa- 
tion, is to be regarded as rate limita- 
tion and, as such, is to be prorated 
where commissioner serves only por- 
tion of calendar year after Mar. 15, 


Retroactive operation of limiting 
statute—provisions of act of Mar. 15, 
1948, amending sec. 11, act of June 
6, 1900, by increasing from $3,000 to 
$5,000 per year amount of fees which 
U. S. commissioners in Alaska may 
retain as compensation, are not to be 
regarded as retroactive, so that rate 
limitation of $3,000 applicable under 
1900 act is controlling prior to Mar. 
15, 1948, but on and after such date 
$5,000 limitation must be considered 
as controlling 


COMPENSATION: 
Additional: 


See, also, Compensation, double; Officers 
and Employees, holding two positions. 

Differential. See Compensation, differen- 
tial. 

Federal restrictions applicability to Federal 
personnel holding part time positions 
with National Guard—appointment of 
full time Federal employee with salary 
in excess of $2,500 to position as part time 
administrative assistant in State Na- 
tional Guard would not result in holding 
of more than one office under Federal 
Govt. in violation of dual employment 
restrictions of act of July 31, 1894, as 
amended, or of dual compensation 
limitations of sec. 1763, R. 8.; nor is 
latter employment incompatible with 
former so as to constitute violation of 
additional compensation prohibitions of 


898534—50——7 


Page | COMPENSATION—Continued. 
Aggregate limitation: 


Compensation to be included for purposes 
of: 

Cost-of-living allowance for foreign 
duty—living quarters allowance and 
cost-of-living allowance payable under 
sec. 204, Independent Offices Appro. 
Act, 1949, and E. O. No. 10011, being 
allowances, are not for consideration 
in maximum salary rate determina- 
NI ia ieccest cid cenenieseietenicigtes cee 


Differential for duty outside U. S.—pay- 
ments of foreign post differential pre- 
scribed by E. O. No. 10000, issued 
pursuant to sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
are to be regarded as compensation 
and as not subject to $10,330 maximum 
salary limitation 

Living quarters allowance for foreign 
duty—living quarters allowance and 
cost-of-living allowance payable under 
sec. 204, Independent Offices Appro. 
Act, 1949, and E. O. No. 10011, being 
allowances, are not for consideration in 
maximum salary rate determinations_. 

United States commissioners. See Com- 
missioners, United States, fees, limitation 
on yearly amount. 


Allowances: 


In kind: 
Salary adjustment: 

During periods of erroneous removal, 
suspension. etc.—in view of require- 
ment in sec. 6 (b), act of Aug. 24, 
1912, as added by act of June 10, 1948, 
that employees restored to duty 
after periods of erroneous removal, 
suspension, or furlough without pay 
be paid compensation at rate re- 
ceived on date of removal, etc., 
deductions need not be made under 
sec. 3, act of Mar. 5, 1928, from 
restored employee’s basic compen- 
sation during period of erroneous 
removal, etc., for subsistence and/or 
quarters he otherwise would have 
received in kind during such period. 


Periods of absence—this Office per- 
ceives no objection to issuance of 
appropriate administrative regula- 
tions to effect that value of subsist- 
ence and/or quarters furnished in 
kind need not be deducted from 
compensation of employee as re- 
quired by sec. 3, act of Mar. 5, 1928, 
when employee in receipt of subsist- 
ence and/or quarters in kind at his 
station either is away from such 
station on official duty with or with- 
out per diem allowance in lieu of 
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COMPENSATION— Continued. 


Allowances—Continued. 
In kind—Continued 
Salary adjustment—Continued. 
subsistence, or away from such sta- 
tion on military leave, provided 
quarters normally occupied are 
vacated for other occupancy 
Appointment matters, in general. See 
Appointments. 
Commissioners. See Commissioners, United 
States. 
Deductions: 
Jury service. See Courts, jurors, fees, Fed- 
eral employees serving in State courts. 
Reemployment of annuitants. See Retire- 
ment, civilian, annuities. 
Demotions. See Compensation, ontien. 9 
Differential: . 
Concurrent receipt of living quarters and 
cost-of-living allowances—foreign post 
differential prescribed by E. O. No. 
10000, issued pursuant to sec. 207, In- 
dependent Offices Appro. Act, 1949, as 
amended, upon basis of conditions of en- 
vironment substantially different from 
those in U. 8. concurrently may be paid 
with living quarters allowance and cost- 
of-living allowance prescribed by E. O. 
No. 10011, under authority of sec. 204 of 
act, without violating prohibition in sec. 
207 against payment of additional com- 
pensation based on living costs sub- 
stantially higher than those in U. 8. to 
any person who also is eligible to receive 
cost-of-living allowance under sec. 204... 
Inclusion for overtime, holiday pay, night 
pay, retirement deductions, etc., pur- 
poses—payments of foreign post differen- 
tial prescribed by E.O. No. 10000, issued 
pursuant to sec. 207, Independent Offices 
Appro. Act, 1949, as aemnded, are to be 
regarded as compensation and as not 
subject to $10,330 maximum salary limita- 


Inclusion in lump-sum leave payments— 
“additional compensation’”’ authorized 
under sec. 207, Independent Offices Ap- 
pro. Act, 1949, as amended, for em- 
ployees stationed outside continental 
U. 8., should be considered in computing 
lump-sum payment for annual leave pur- 
suant to act of Dec. 21, 1944, of employees 
who are separated from service at posts 
of duty outside continental U. 8. 28C. 
G. 377; id. 465, amplified 

Night work. See Compensation, night 
work, 

Payment while on leave ofabsence—failure 
to return to foreign duty station as 
affecting—employee who departs from 
foreign post of duty to return to U. 8. in 
annual or sick leave status during term 
of renewal of completed employment 
agreement is not precluded from re- 
ceiving, while in leave status, Territorial 
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Differential—Continued. 
post differential and cost-of-living allow- 
ance authorized by sec. 207, Indepen- 
dent Offices Appropriation Act of 1949, 
as amended, and E. O. No. 10000, issued 
thereunder, even though employee fails 
to return to duty at expiration of au- 
thorized leave 
Disability—annual leave accrual in addition. 
See Leaves of Absence, annual, accrual. 
Discharges and dismissals: 
Compensation for period between separa- 
tion without cause and reinstatement: 
Datefrom which payable—employee who 
was erroneously furloughed in reduc- 
tion in force and carried in nonpay 
status after exhaustion of annual leave 
is entitled upon reinstatement to back- 
pay benefits of act of June 10, 1948, 
only from date he was placed in fur- 
lough without pay status and com- 
pensation for such furlough period 
should be computed at rate received 
on date furlough without pay began. 
Dept. of Medicine and Surgery, Veterans 

Adm., employees—in absence of any 

provision in act of Jan. 3, 1946, es- 

tablishing Dept. of Medicine and Sur- 
gery in Veterans Adm., that may be 
construed as specifically authorizing 
payment of compensation to employees 
for periods during which they are in 
non-duty status, there is no authority 
to provide by regulation—containing 
language similar to “back pay” pro- 
visions of act of June 10, 1948—for pay- 
ment of compensation to employees 
appointed under sec. 4 (a) of 1946 act 
for periods of removal or suspension 
from duty without pay upon their 
restoration to duty after findings that 
such removals were unjustified or un- 
authorized 

Employee competitive service status re- 

quirement: 

In general—term “classified civil 
service” as. used in sec. 6 (a), act of 
Aug. 24, 1912, as amended by act 
of June 10, 1948, respecting removal 
or suspension without pay of persons 
in classified service, has reference to 
employees who have competitive 
status and who also are occupying 
positions in competitive service, 
and, therefore, non-veteran employees 
who are restored to duty after period 
of unjustified removal or suspension 
are entitled, under sec. 6 (b) (1) of 
act, to compensation for such period, 
provided employees were occupying 
positions in competitive service at 
time of removal 

Temporary employees—persons who 
were serving under temporary ap- 
pointments at time of their removal 
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COMPENSATION— Continued. Page | COMPENSATION— Continued. Page 
Discharges and dismissals—Continued. Discharges and dismissals—Continued. 
Compensation for period between sep- Compensation for period between sep- 
aration without cause and reinstate- aration without cause and reinstate- 
ment—Continued. ment—Continued. 
Employee competitive service status re- compensation for period he was out of 
quirement—C ontinued. 


or suspension from duty without Rate at which payable: 


pay are not to be regarded as in 
“classified civil service’? within 
meaning of sec. 6 (a), act of Aug. 24, 
1912, as amended by act of June 10, 
1948, so as to be entitled upon resto- 
ration to duty to compensation for 
periods of unjustified removal or 
suspension under sec. 6 (b) (1) of 


Veteran-preference employees—em- 
ployees who were discharged, sus- 
pended, or furloughed without pay 
under sec. 14, Veterans’ Preference 
Act of 1944, as amended, and who 
were reinstated or restored to duty 
on ground that such actions were 
unjustified are entitled to benefits of 
“back pay” provisions of sec. 6 (b) 
(2), act of Aug. 24, 1912, as added by 
act of June 10, 1948, regardless of 
whether employees occupied posi- 
tions in competitive or excepted 
service or whether they ever ac- 
quired competitive civil service 


Entitlement as affected by nature of 
position to which restored—employees 
who are “reinstated or restored to 
duty” after period of unjustified 
removal or suspension are entitled to 
benefits of “‘back pay’’ provisions of 
sec. 6 (b), act of Aug. 24, 1912, as 
amended by act of June 10, 1948, re- 
gardless of nature of position to which 
reinstated or restored 

Entitlement as affected by separation 
and restoration resulting from instruc- 
tions issued by other than employing 
agency—restoration to duty after sep- 
aration or suspension without pay of 
employee in classified civil service— 
both separation and restoration result- 
ing from instructions issued by in- 
strumentality other than employing 
agency, such as Loyalty Board, etc.— 
may be regarded as reflecting that 
original adverse action was ‘‘unjusti- 
fied or unwarranted”’ within meaning 
of act of June 10, 1948, so as to entitle 
employee to retroactive pay adjust- 
ment provided for therein 

Prospective effect of authorizing statute, 
in general—generally, employee who 
erroneously was removed from service 
prior to June 10, 1948—date of statute 
providing for payment of back pay to 
employees restored to duty after 
erroneous removal—is not entitled to 


In general—employee who was errone- 
ously furloughed in reduction in 
force and carried in nonpay status 
after exhaustion of annual leave is 
entitled upon reinstatement to back- 
pay benefits of act of June 10, 1948, 
only from date he was placed in fur- 
lough without pay status and com- 
pensation for such furlough period 
should be computed at rate received 
on date furlough without pay began. 

Subsistence and/or quarters deduc- 
tions—in view of requirement in 
sec. 6 (b), act of Aug. 24, 1912, as 
added by act of June 10, 1948, that 
employees restored to duty after 
periods of erroneous removal, sus- 
pension, or furlough without pay be 
paid compensation at rate received 
on date of removal, etc., deductions 
need not be made under sec. 3, act 
of Mar. 5, 1928, from restored em- 
ployee’s basic compensation during 
period of erroneous removal, etc., for 
subsistence and/or quarters he other- 
wise would have received in kind 
during such period 


Restoration basis as affecting—under 


back-pay provisions of act of June 10, 
1948, award of retroactive compensa- 
tion to employee restored to duty after 
period of“ unjustified or unwarranted”’ 
removal, suspension, or furlough with- 
out pay is not proper unless restoration 
results from determination on merits 
rather than from finding of mere pro- 
cedural defects, such as improper or 
incomplete notice, etc.; however, fail- 
ure to reinitiate adverse action against 
employee upon correction of procedural 
defect may be regarded as administra- 
tive determination that original action 
was unjustified and unwarranted. 


Status of donations as outside earnings 


during period of separation—in com- 
puting retroactive compensation pay- 
able under act of June 10, 1948, for 
period of employee’s unjustified or 
unwarranted removal or suspension 
from service, gifts or loans of money 
made to employee are not to be re- 
garded as moneys “earned by him 
through other employment during 
such period,” so as to require deduc- 
tion thereof from compensation allow- 


War service indefinite employees—war 


service indefinite employees who are 
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Page | COMPENSATION—Continued. 
Double—Continued. 


COMPENSATION— Continued. 
Discharges and dismissals—Continued. 


Compensation for period between sep- 
aration without cause and reinstate- 
ment—Continued. 

restored to duty after period of unjusti- 
fied removal or suspension from duty 
without pay are entitled, by virtue of 
their status in “‘classified civil serv- 
ice,”” to compensation for such period 
pursuant to “back pay” provisions of 
sec. 6 (b) (1), act of Aug. 24, 1912, as 
added by act of June 10, 1948, provided 
at time of removal they had competi- 
tive status and occupied position in 
competitive service 

District of Columbia employees: 

In general. See District of Columbia, em- 

ployees. 

School teachers. See District of Columbia, 

school teachers, compensation. 


Double: 


See, also, Compensation, additional; Officers 
and Employees, holding two positions. 
Federal personnel holding part time posi- 
tions with National Guard—appointment 
of full time Federal employee with salary 
in excess of $2,508 to position as part time 
administrative assistant in State Na- 
tional Guard would not result in holding of 
more than one office under Federal Govt. 
in violation of dual employment re- 
strictions of act of July 31, 1894, as 
amended, or of dual compensation 
limitations of sec. 1763, R. 8.; nor is latter 
employment incompatible with former 
so as to constitute violation of additional 
compensation prohibitions of sec. 1765, 


Concurrent retired and civilian service 
pay: 

Election of amount for retention— 
member of Navy Nurse Corps re- 
tired under act of Dec. 3, 1945, with- 
out having acquired commissioned 
status, and who is receiving retired 
pay concurrently with civilian com- 
pensation in combined amount in 
excess of $2,000 per annum—being 
neither officer not enlisted man—is 
to be regarded as receiving “salary”’ 
in her retired status within meaning 
of dual compensation statute of May 
10, 1916, as amended, and, therefore, 
such person should be required to 
refund salary which she has not 
elected to retain 

Election of which to receive—dual em- 
ployment restrictions of act of July 
31, 1894, as amended, do not preclude 
officer retired for physical disability 
incurred in line of duty from ac- 
cepting Presidential appointment, 
by and with advice and consent of 
Senate, to one of positions authorized 


Retired personnel—Continued. 
Concurrent retired and civilian service 
pay—Continued. 
by sec. 406(e), Mutual Defense As- 
sistance Act of 1949; however, under 
dual compensation limitation of sec. 
212, act of June 30, 1932, as amended, 
officer entitled to retired pay in ex- 
cess of $3,000 must elect to receive 
either retired pay or pay for civilian 
position during period of employ- 


Mutual Defense Assistance Act posi- 
tions—dual employment restrictions 
of act of July 31, 1894, as amended, 
do not preclude officer retired for 
physical disability incurred in line 
of duty from accepting Presidential 
appointment, by and with advice 
and consent of Senate, to one of posi- 
tions authorized by sec. 406(e), 
Mutual Defense Assistance Act of 
1949; however, under dual compensa- 
tion limitation of sec. 212, act of June 
30, 1932, as amended, officer en- 
titled to retired pay in excess of 
$3,000 must elect to receive either re- 
tired pay or pay for civilian position 
during period of employment 

Navy Nurse Corps members: 
Member of Navy Nurse Corps re- 

tired under act of Dec. 3, 1945, 
without having acquired com- 
missioned status, and who is re- 
ceiving retired pay concurrently 
with civilian compensation in 
combined amount in excess of 
$2,000 per annum—being neither 
officer nor enlisted man—is to be 
regarded as receiving “salary” in 
her retired status within meaning 
of dual compensation statute of 
May 10, 1916, as amended, and, 
therefore, such person should be 
required to refund salary which 
she has not elected to retain 
Retired members of Navy Nurse 
Corps who were placed on retired 
list prior to Apr. 16, 1947, effective 
date of Army-Navy Nurses Act of 
1947, which granted commissioned 
officer status to members of Navy 
Nurse Corps, ‘io not receive retired 
pay for or on account of commis- 
sioned service within purview of 
sec. 212, act of June 30, 1932, as 
amended, so as to be subject there- 
under to prohibition against con- 
current receipt of civilian com- 
pensation and retired pay at com- 
bined rate in excess of $3,000 per 


Holidays. See Sundays and Holidays, com- 


pensation. 
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COMPENSATION—Continued. 

Increases. See Compensation, periodic with- 
in-grade advancements; Compensation, Post- 
al Service, automatic promotions; Compen- 
sation, rates. c 

Initial salary rates: 

Postal Service. See, generally, Compen- 
sation, Postal Service. 

Transfer from classified to unclassified 
position—fixing of salary in excess of 
that in classified position—in view of sec. 
202 (23), Classification Act of 1949, ex- 
cluding therefrom ‘“‘employees none or 
only part of whose compensation is paid 
from appropriated funds of United 
States,”” employee who is assigned as 
postal expert to Turkish Government 
under act of Jan. 27, 1948, and whose 
salary and per diem are paid by that 
Government may be transferred to un- 
classified position during assignment at 
salary in excess of that fixed by 1949 act; 
however, per diem in excess of that pre- 
scribed for Government employees, gen- 
erally, while on duty in Turkey may not 
be authorized 

Transfer from unclassified to classified 
position—scope of authority of Civil Serv- 
ice Com. to fix rates—fixing by Civil 
Service Com. of higher initial salary rate 
under Classification Act of 1949 for Su- 
perintendent and Deputy Superintendent 
of Gallinger Hospital than salary rates 
received in their unclassified positions 
appears to be within authority granted 
Commission by sec. 501 (a) (2) to place 
in appropriate class and grade positions 
coming initially under act and, therefore, 
rates so fixed may be paid on and after 
date specified by Commission 

Leaves of absence. See Leaves of Absence. 

Limitations: 

Aggregate limitation. 
aggregate limitation. 

Rates. See Compensation, rates, limita- 
tions. 

United States commissioners. See Com- 
missioners, United States. 

Longevity step-increases. See Compensa- 
tion, periodic within-grade advancements, 
longevity step-increases. 

Military, naval, etc., personnel. See Pay. 

Night work: 

Computation of, in general—effective date 
of statutory method—provisions of sec. 2, 
act of Sept. 7, 1949, authorizing computa- 
tion of extra compensation for night work 
on basis of time in effect at place services 
were performed, must be considered as 
effective from beginning of day of its ap- 
proval, namely, Sept. 7, 1949, there being 
no provision in act otherwise fixing its 
effective date; however, authorized 
premium pay for all work shifts begin- 
ning before midnight Sept. 6 and extend- 
ing into Sept. 7 may be computed upon 


See Compensation, 
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Page 


Compare 28 C. 


basis as affected by act of Sept. 7, 1949— 
services performed on Sundays or holi- 
days for which extra compensation is 
authorized by law may be regarded as 
“services between or after certain speci- 
fied hours of the day or night’”’ within 
meaning of terms as used in act of Sept. 
7, 1949, and provision in act respecting 
time—daylight saving or standard—ob- 
served where services are performed may 
be considered as contemplating time 
observed in that area, so that extra com- 
pensation to which employee is entitled 
for services performed between or after 
certain specified hours, or on Sundays 
or holidays, should be computed on basis 
of whichever time is observed at place 


where work was performed 


Extra pay for as being for inclusion in com- 
pensation during jury service—in view of 
sec. 1, act of June 29, 1940, making it 
mandatory that compensation of em- 
ployee not be diminished by reason of 
jury service, and of fact that employees 
serving as jurors are under jurisdiction 
of court and not in leave status within 
purview of sec. 301, Federal Employees 
Pay Act of 1945, employee otherwise en- 
titled to night pay differential may con- 
tinue to receive such pay for periods 
excused from duty while serving as juror 
in U. 8S. Dist. Ct. for Dist. of Col., even 
though said sec. 301 providing for night 


differential for classified 


employees 


specifically excludes “‘ periods when he is 


in a leave status” 


Inclusion of night differential in computa- 
tion of overtime—night differential au- 
thorized by act of July 1, 1944, to be paid 
employees in clerical-mechanical service 
of Bur. of Engraving and Printing in 
addition to compensation fixed for such 
employees by Classification Acts is not 
to be regarded as part of “basic com- 
pensation” for purposes of computing 
overtime compensation payable under 
sec. 201, Federal Employees Pay Act of 
1945, for time worked in excess of 40 hours 


in any administrative workweek 
Overtime: 


Attendance at hearings, etc., outside regu- 


lar tour of duty—where employees are 
administratively required to attend con- 


ferences and hearings on matters directly 
connected with their regular duties dur- 
ing hours outside of, and in addition to, 
their regular tours of duty, time served 
in such conferences and hearings proper- 


ly may be considered as performance of 


official duty and may be compensated 


for at prescribed overtime rates 












COMPENSATION— Continued. 

Overtime—Continued. 
Compensation to be included in computa- 

tion of—night differential—night differen- 
tial authorized by act of July 1, 1944, to 
be paid employees in clerical-mechanical 
service of Bur. of Engraving and Printing 
in addition to compensation fixed for such 
employees by Classification Acts is not 
to be regarded as part of “‘basic com- 
pensation” for purposes of computing 
overtime compensation payable under 
sec. 201, Federal Employees Pay Act of 
1945, for time worked in excess of 40 hours 
in any administrative workweek---.... 

Computation under Federal Employees 
Pay Act, in general—employee whose 
regular position is on classified per annum 
basis and who received promotion—not 
to exceed four days—to position the com- 
pensation for which is fixed by wage 
board is entitled to have rate of pay for 
overtime performed in temporary posi- 
tion computed in accordance with sec. 
201, Federal Employees Pay Act of 1945, 
which provides for payment for over- 
time at 14 times basic rate for employees 
whose basic compensation is less than 
$2,980 and at reducing ratio as salary rate 
increases, regardless of days of week on 
which overtime is performed or when 
change in rates is made effective__...... 

Forty hour week (act of Mar. 28, 1934). See 
Compensation, overtime, wage board, etc., 
employees. 

Postal Service employees—Monday work, 
Dec. 26, 1949—overtime compensation 
authorized by sec. 3, Postal Service pay 
statute of July 6, 1945, as amended, to be 
paid postal employees for work on Christ- 
mas Day may not be paid for work per- 
formed on Monday, day after Christmas 
Day, 1949, notwithstanding that E. O. 
No. 9636 makes following Monday a 
holiday when Christmas Day falls on 

Sundays and holidays: 

Customs Service employees. See Com- 
pensation, overtime, Customs Service em- 
ployees. 

Daylight saving time effect—computation 
basis as affected by act of Sept. 7, 1949— 
services performed on Sundays or 
holidays for which extra compensa- 
tion is authorized by law may be re- 
garded as “services between or after 
certain specified hours of the day or 
night” within meaning of term as used 
in act of Sept. 7, 1949, and provision in 
act respecting time—daylight saving 
or standard—observed where services 
are performed may be considered as 
contemplating time observed in that 
area, so that extra compensation to 
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tion basis as affected by act of Sept. 

7, 1949—Continued. 
which employee is entitled for services 
performed between or after certain 
specified hours, or on Sundays or 
holidays, should be computed on basis 
of whichever time is observed at place 
where work was performed 


Postal Service employees. See Com- 


pensation, overtime, Postal Service em- 
ployees. 


Wage board, etc., employees: 
Days outside basic work week, in general: 


Employee subject to 40-hour week 
statute of Mar. 28, 1934, whose 
regular tour of duty is Monday 
through Friday and who is promoted 
on Sunday—overtime day—for two 
days only, is entitled to have over- 
time computed at 144 times rate of 
compensation received for regular 
employment, even though rate of 
pay for work performed during 
overtime period was higher than 
that of regular employment and 
work was performed outside regular 
OS? GE GED wtbicwdicctcdnedessnandis 

Lineman helper subject to 40-hour 
week statute of Mar. 28, 1934, whose 
regular tour of duty is Monday 
through Friday on night differential 
shift and who works overtime on 
Sunday and receives promotion to 
lineman on following Thursday, is 
entitled to have overtime computed 
at 114 times rate of compensation re- 
ceived for regular employment plus 
night differential, regardless of day on 
which overtime was performed or 
whether night differential was in- 


Wage board employee whose regular 
tour of duty is Monday through 
Friday and who receives promotion 
or demotion effective Saturday— 
overtime day—is entitled to have 
overtime computed at 1% times rate 
of compensation received for regular 
employment, regardless of day of 
week on which overtime is performed 
or when change in rates is made 


During week in which employee’s status 


changed from per annum basis—em- 
ployee whose regular position is on 
classified per annum basis and who 


received promotion—not to exceed four 
days—to position the compensation for 
which is fixed by wage board is entitled 
to have rate of pay for overtime per- 
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Periodic within-grade advancements— Con. 


Wage board, etc., employees—Continued. 


During week in which employee’s status 
changed from per annum basis—Con. 


formed in temporary position com- 
puted in accordance with sec. 201, 
Federal Employees Pay Act of 1945, 
which provides for payment for over- 
time at 144 times basic rate for em- 
ployees whose basic compensation is 
less than $2,980 and at reducing 
ratio as salary rate increases, re- 
gardless of days of week on which over- 
time is performed or when change in 
rate is made effective 


Payments—while undergoing training— 
Public Health Service personnel—to 
effectuate purposes of sec. 301, Public 
Health Service Act, as amended, respecting 
research and investigative duties of Surgeon 
General, and other provisions expressly 
related thereto, Surgeon General may as- 
sign Reserve officers and civil service per- 
sonnel, upon recommendation of appropri- 
ate advisory health council, to outside 
educational institutions for training with 
tuition and related fees paid as adminis- 
trative expenses of particular program, 
and while so assigned regular compensa- 
tion may be paid and, if temporarily away 
from official headquarters, actual travel- 
ing expenses may be reimbursed and per 
diem in lieu of subsistence paid in accord- 
ance with the travel regulations. 19 C0. G. 
448, amplified 


Periodic within-grade advancements: 
Compensation increment of less than 


statutory amount as constituting equiva- 


lent increase in compensation—em ployee 
who qualifies for within-grade salary 
advancement to second step of grade 
CAF-15, and who received incidental 
compensation increment of $25—to $10,- 
330 per annum, maximum classified 
salary rate then in effect—less than 78 
calendar weeks before effective date of 
Classification Act of 1949, need not be 
regarded as having received “equivalent 
increase in compensation” during 78- 
week waiting period prescribed by sec. 
701 of act and, if otherwise qualified for 
advancement, may be paid salary in- 
cident to fourth step of new grade GS- 
15—$10,750 per annum—commencing 
with effective date of act 


Effect of statutory additional salary step— 
waiting period completion in former top 
salary step—employee with more than 
three years of service in top salary step 
of grade CPC-3 prior to Classification 


Effect of statutory additional salary step— 
waiting period completion in former 
top salary step—Continued. 

Act of 1949 may be advanced to new 
maximum step of grade created by act 
upon effective date thereof; however, 
longevity step-increase, as established 
by sec. 703(a) of act, may not be granted 
until such time as employee shall have 
had “three years of continuous service” 
in new maximum step of grade under 
conditions prescribed therein 


Eligibility status, in general—employees 
serving in excepted positions not desig- 
nated as temporary—appointments made 
to excepted positions for periods in excess 
of one year under schedule A, sec. 6.104 
(a) (4), Civil Service Rules and Regs., 
not containing any designation describ- 
ing positions or appointments as tem- 
porary, may be considered as being 
permanent within purview of Classifi- 
cation Act of 1923, as amended, and Civil 
Service Regs. defining term “‘ permanent 
positions” for periodic within-grade 
advancement purposes, so that such 
employees may be granted within-grade 
salary advancements in accordance with 
sec. 402, Federal Employees Pay Act of 


Longevity step-increases—waiting period 
commencement—employee with more 
than three years of service in top salary 
step of grade CPC-3 prior to Classifica- 
tion Act of 1949 may be advanced to new 
maximum step of grade created by act 
upon effective date thereof; however, 
longevity step-increase, as established by 
sec. 703 (a) of act, may not be granted 
until such time as employee shall have 
had “three years of continuous service” 
in new maximum step of grade under 
conditions prescribed therein 


Retroactive—subsequent earning of ad- 
vanced annual leave—where, after post- 
ponement of effective date of within- 
grade advancement because period of 
advanced annual leave, when added to 
leave without pay granted within wait- 
ing period, would exceed total of 22 work- 
days in leave without pay status which 
is authorized to be counted for within- 
grade advancement purposes, it is deter- 
mined that, as result of advanced annual 
leave subsequently having been earned, 
employee was entitled to advancement 
at date earlier than date on which it had 
been made effective, adjustment in 
salary may be made retroactive to date 
employee met all requirements for ad- 
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Periodic within-grade advancements—Con. 

Seasonal, “‘when actually employed,” or 
other part time employees—entitlement 
as affected by salary computation basis— 
“when actually employed” employee 
who occupies permanent position within 
scope of Compensation Schedules fixed 
by Classification Act of 1923, as amend- 
ed, and is paid on per annum basis is 
entitled to benefits of within-grade salary 
advancements, even though employee’s 
salary rate is shown in appointment 
document as fixed upon per diem basis, 
provided per diem rate was derived from 
annual salary rate under Classification 

Service credits: 
Nonpay periods: 

Advanced annual leave periods—where 
on expiration of 12- or 18-month 
waiting period from date of em- 
ployee’s last equivalent increase in 
salary, it is determined by examina- 
tion of leave record that period of 
advanced annual leave granted 
within waiting period, when added 
to leave without pay granted within 
such period, did not exceed total of 
22 workdays in leave without pay 
status which is authorized to be 
counted for within-grade advance- 
ment purposes, within-grade ad- 
vancement may be granted without 
delay; however, if possible leave 
without pay at date employee 
would otherwise be eligible for ad- 
vancement would exceed 22-day 
allowable period, effective date of 
such advancement should be post- 
poned until it is established that 
service requirements have been 

Advanced sick leave periods—where, 
on date employee otherwise would 
have been eligible for within-grade 
salary advancement, his indebted- 
ness for advanced sick leave granted 
within waiting period exceeded two 
workweeks in non-pay status which 
currently may be counted as service 
for within-grade advancement pur- 
poses, such advancement is not to be 
made effective until employee has 
served additional workdays neces- 
sary to fulfill service requirements, 
and salary increment applicable to 
period of postponement may not be 
paid until balance of sick leave has 

IN itt alka dwn eumaedunan 

Periods of unjustified separation—gen- 
erally, employee who erroneously was 
removed from service prior to June 10, 

1948—date of statute providing for pay- 
ment of back pay to employees restored 
to duty after erroneous removal—may 
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Periodic within-grade advancements—Con. 


Service credits—Continued. 
not count such period of non-service 
toward within-grade salary advance- 
ments under sec. 402, Federal Em- 
ployees Act of 1945, and regulations 
issued pursuant thereto_............-. 
Statutory salary adjustment requirements 
as affecting—under sec. 604 (b) (6), 
Classification Act of 1949, requiring con- 
version of employees in steps 4 and 5 
of grade CAF-11 “immediately prior to 
the effective date” of section (Oct. 30, 
1949) to steps 4 and 6, respectively, of 
grade GS-11, employee in step 4 of grade 
CAF-11 who had completed 18 months’ 
service therein on Oct. 18, 1949, and who 
otherwise would have been advanced to 
step 5 of grade on Oct. 30, 1949, is required 
to have his salary converted to fourth 
step of grade GS-11 and advanced im- 
mediately to fifth step of such grade, 
and may not receive salary of step 6 
until completion of 78 weeks’ service 
CO Qe 
“When actually employed” employees 
generally. See Compensation, periodic 
within-grade advancements, seasonal, 
“when actually employed,” or other part 
time employees. 


Postal Service: 


Automatic promotions: 

Continuous service as basis for meritori- 
ous promotion—postal field service 
inspector in top automatic grade 8 is 
not entitled under any law to be pro- 
moted to second meritorious grade 
solely by reason of having completed 
in excess of 18 years of continuous 


Counting of military, naval, etc., service— 
meritorious promotions—time spent in 
military service by employees of postal 
field service, if otherwise creditable 
for promotion purposes, may be counted 
toward promotion to meritorious 
grades pursuant to sec. 2(e), act of Oct. 

Counting of service in different classes of 

positions: 

Railway postal clerk who, prior to 
July 1, 1948, transferred from maxi- 
mum automatic grade in terminal 
office to class B line position in same 
grade which was not maximum auto- 
matic grade for such service, and 
who received automatic promotion 
in latter position, is not entitled, 
by reason of such promotion, to 
count service in former position, 
as authorized by service credit trans- 
fer provisions of act of June 19, 

1948, toward automatic promotion 

in class B line position, but is re- 

quired under sec. 16(c), act of July 
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Automatic promotions—Continued. 
Creditability of prior uncreditable serv- 


of positions—Continued. 
6, 1945, to wait year from date of his 
last promotion for automatic pro- 
motion to next higher grade. 


Meritorious promotions: 

Railway postal clerk, grade 11, class 
B line, who was transferred from 
regular position to substitute posi- 
tion for which automatic promo- 
tions are provided by act of 
Apr. 15, 1947, and who served until 
reappointed to regular position, 
grade 11, class B line, is entitled 
under act of June 19, 1948, au- 
thorizing crediting of all satis- 
factory service to establish eligi- 
bility for promotion in position to 
which transferred, to count all 
satisfactory service in substitute 
position, together with service in 
regular position, toward three 
years required for promotion from 
grade 11 to additional meritorious 
grade 12 


Postal employee whose service as 
clerk in top automatic grade was 
lost for promotion purposes by 
reason of transfer and appointment 
prior to July 1, 1945, to position of 
inspector is not entitled to count 
such service toward promotion to 
any of meritorious grades under 
sec. 2(e), act of Oct. 28, 1949, such 
service not being heretofore un- 
credited by reason of any limita- 
tion in Postal Service pay statute 
of July 6, 1945, requiring service 
in intermediate grade for advance- 
ment to next higher grade 


Postal field service employee who 
served 11 years as postmaster— 
single salary grade position—prior 
to July 1, 1945, did not on that 
date lose any service creditable 
for promotion purposes by reason 
of limitations in Postal Service pay 
statute of July 6, 1945, requiring 
service in each intermediate grade 
before further advancement, and 
is not entitled under sec. 2(e), act 
of Oct. 28, 1949, to count such 
service toward promotion to any 
of meritorious grades 


Creditability of prior uncreditable service 


toward meritorious promotion: 
Heretofore uncredited service now au- 
thorized by sec. 2(e), act of Oct. 28, 
1949, to be credited for purposes of 
promotion of officers and employees in 
postal field service to any of meritorious 
grades, is otherwise creditable service 


ice toward meritorious promo- 

tion—Continued. 
performed prior to July 1, 1945, 
which was not so credited because of 
limitation in Postal Service pay 
statute of July 6, 1945, requiring 
period of service in intermediate 
grade before promotion to next higher 


Postal field service employee who 
Served 11 years in top automatic 
grade 5 prior to July 1, 1945, for which 
service he received no credit for 
promotion purposes when converted 
to grade 9 pursuant to Postal Service 
pay statute of July 6, 1945, because 
of limitation therein requiring service 
in intermediate grade before further 
advancement, is entitled under sec. 
2(e), act of Oct. 28, 1949, to count 8 
years of such uncredited service for 
purposes of promotion from top 
automatic grade 11 to meritorious 
grade 13, and to apply remaining 3 
years’ service, together with his 
subsequent service in grade 11, to- 
ward promotion to meritorious grade 


While formula prescribed in sec. 17(a), 
Postal Service pay statute of July 6, 
1945, for readjusting salaries of rural 
carriers gave no consideration to past 
service—grades having been assigned 
principally upon basis of length of 
route served—service by rural car- 
rier prior to July 1, 1945, was not 
performed in positions where length 
of service affected salary rate, and 
may not be regarded as otherwise 
creditable service heretofore un- 
credited, so as to be counted under 
sec. 2(e), act of Oct. 28, 1949, toward 
promotion to any of meritorious 


Erroneous—tetention of compensation 


paid—Postal Service employee who 
was given automatic promotion to next 
higher salary grade contrary to specific 
statutory provision setting forth pre- 
scribed period of service as prerequisite 
for advancement to higher grade is not 
to be regarded as de factoemployee and 
entitled to retain compensation re- 
ceived prior to time error was brought 
to attention of administrative officials; 
instead such employee should be re- 
quired to refund all payments of com- 
pensation made to him in excess of rates 
specifically prescribed by law. 28 C. 
G., 514, distinguished 


Longevity increases. See Compensation, 


Postal Service, longevity increases. 
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Initial salary rates: 

Appointment as charman or char woman 
as constituting appointment to regular 
position—postal field service employee 
who receives appointment to com- 
petitive classified position of charman 
or charwoman, established under 
Postal Service pay statute of July 6, 
1945, may be considered as having 
been appointed to “‘regular position”’ 
within meaning of term as used in sec. 
2, Postal Pay Act of Oct. 28, 1949, so as 
to be entitled to advancement to grade 
3 on effective date of 1949 act, under 
appointment made prior thereto, or to 
be appointed at that grade on or after 
that date 

Substitutes with service prior to July 1, 
1945, in same or different branch ap- 
pointed as regular—substitute postal 
employees who, prior to July 1, 1945, 
performed service in the same posi- 
tions or classifications to which later 
appointed as regular, without break in 
service, after intervening service as 
substitute special delivery messengers 
in post offices of first class may have 
such substitute service counted as 
creditable service so as to be entitled 
to 4 additional grades authorized by 
sec. 1, act of Mar. 6, 1946, as amended. 
26 C. G. 449, and 28 id. 583, distin- 


Longevity increases: 

Counting of military, naval, etc., service— 
time spent in military service by em- 
ployees of postal field service may be 
counted toward longevity increases 
authorized by sec. 1 (c), act of Oct. 28, 


Counting of service at seasonal post 
offices—postmasters at seasonal post 
offices who have performed all required 
duties of their offices for calendar year, 
including that portion of year in which 
office is closed to public, may count 
such calendar year as full year of 
creditable service in qualifying for 
longevity increases authorized by sec. 
1 (ce), act of Oct. 28, 1949 

Single salary grade promotion concur- 
rently—postal field service employee 
with continuous service in excess of 18 
years who is regularly advanced to 
position of inspector, grade 9—single 
salary grade position with no provision 
for automatic promotion within mean- 
ing of sec. 1 (c), act of Oct. 28, 1949, 
authorizing longevity increases for 
employees with 13, 18, and 25 years’ 
service occupying such positions— 
may be advanced to such second 
longevity grade concurrently with his 
promotion to such single salary grade 


Longevity increases— Continued. 
position, and may receive further 
longevity increase upon completion 
of 25 years’ service 
Meritorious promotions. See, generally, 
Compensation, Postal Service, automatic 
promotions. 
Overtime. See Compensation, overtime, 
Postal Service employees. 
Postmasters—retention of compensation 
based on erroneous postal receipts—de 
facto employee rule does not apply to 
permit retention of compensation re- 
ceived in excess of rate fixed by statute, 
and postmaster who was paid compen- 
sation based on postal receipts reported 
for prior year by former postmaster, 
which did not exclude “outside sales” of 
postage as required by 39 U. S. C. 56, 
may not invoke rule to avoid refunding 
excess, even though he was without 
fault in matter; however, in cases of false 
business returns by postmasters, Post- 
master General is authorized by act of 
June 18, 1934, to allow any compensation 
he determines to be reasonable.......... 
Promotion from substitute to regular, in 
general—during war transfer—it is view 
of this Office that Postmaster General 
had no authority under 39 U. 8. C. 609 to 
promote substitute railway postal clerk 
to regular position where employee was 
absent on war transfer when his name 
was reached for appointment to regular 
position as senior substitute, and that, 
upon reinstatement following war transfer, 
such employee had no reemployment 
rights to regular position 
Railway postal clerks—promotion from 
substitute to regular, in general—during 
war transfer—it is view of this Office that 
Postmaster General had no authority 
under 39 U. 8. C. 609 to promote substi- 
tute railway postal clerk to regular posi- 
tion where employee was absent on war 
transfer when his name was reached for 
appointment to regular position as 
senior substitute, and that, upon rein- 
statement following war transfer, such 
employee had no reemployment rights 
to regular position 


Probation officers—District of Columbia 


alcoholic clinic. See District of Columbia, 
employees, probation officers for alcoholic 
clinic. 


Promotions: 


Automatic: 

Civilian employees generally. See Com- 
pensation, periodic within-grade ad- 
vancements. 

Postal Service. See Compensation, 
Postal Service, automatic promotions. 

Initial salary rates. See Compensation, 
initial salary rates. 





INDEX DIGEST 


COMPENSATION— Continued. 
Promotions—Continued. 

Longevity step-increases. See Compensa- 
tion, periodic within-grade advancements, 
longevity step-increases. 

Meritorious—Postal Service. See, gen- 
erally, Compensation, Postal Service, 
automatic promotions. 

Periodic within-grade advancements. See 
Compensation, periodic within-grade ad- 
vancements. 

Postal Service. See Compensation, Postal 
Service. 

Restoration following demotion. See Com- 
pensation, reduction, restoration. 

Rates: 

Initial rates upon transfer. See Compensa- 
tion, initial salary rates. 

Limitations: 

See, also, Compensation, aggregate limita- 
tion. 

Contract services—Classification Act rate 
applicable—maximum per diem rate 
of compensation payable under Clas- 
sification Act of 1949 to experts or con- 
sultants employed under general au- 
thority of sec. 15, administrative ex- 
pense statute of Aug. 2, 1946, may not 
exceed equivalent of maximum salary 
rate fixed by 1949 act for grade 15, such 
grade now being highest to which de- 
partments and agencies on own au- 
thority may appoint classified em- 
ployees 

Retroactive statutory increase as affected 
by military furlough status—U. S. Park 
Police—member of U. S. Park Police 
who was in military furlough status on 
date of enactment of act of June 30, 1949, 
which authorized retroactive increase of 
$330 in annual basic salary of said park 
police employed on date of enactment, 
may be considered as having been an 
employee on that date within meaning 
of sec. 5 of act, so as to be entitled to such 
retroactive increase in compensation... 

Reduction: 

Restoration: 

Compensation rights for intervening 

period: 

Employee who, under sec. 14, Vet- 
erans’ Preference Act of 1944, as 
amended, appeals downward real- 
location of his position and is suc- 
cessful in obtaining revocation of 
original reallocation action is entitled 
to any difference in compensation 
retroactive to date his salary was 
changed to accord with initial effec- 
tive date of downward reallocation, 
provided employee has remained in 
same position and has continued to 
perform substantially same duties 
as theretofore 

Employee who, as result of reduction 
in force, was demoted to position at 
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Reduction—Continued. 
Restoration—Continued. 
Compensation rights for intervening 
period—Continued. 
lower grade and salary apparently 
on basis that he did not have com- 
petitive status, and who performed 
duties of that position while em- 
ployed at lower salary until pro- 
moted to his former position after 
having received competitive status 
retroactive to date preceding de- 
motion, is not entitled to be paid 
difference between higher salary 
rate and lower rate for period of de- 
motion; instead, such employee is 
entitled only to compensation for 
position occupied during such 


Reemployment: 
After retirement: 

Adjustment for excess leave taken prior 
to retirement for disability—employee 
previously retired for disability, who 
was therefore not required under ap- 
plicable leave regulations to refund 
salary paid for periods of advanced 
annual or sick leave, does not, upon 
reemployment, become indebted to 
U. 8. for such salary payments 

Rate at which payable—in computing 
aggregate amount of compensation 
payable to annuitant who is reem- 
ployed for duty outside continental 
U. S., for which additional compensa- 
tion in form of cost-of-living allowance 
is payable, reduction required to be 
made from salary of said annuitant 
under sec. 2 (b), act of Feb. 28, 1948, 
is not to be regarded solely as reduc- 
tion in basic rate of compensation for 
position, but, rather, is to be regarded 
as deduction from amount of ‘‘com- 
pensation otherwise payable” to an- 
nuitant, which includes basic compen- 
pensation as well as additional com- 


Salary tables: 
Executive branch of Govt.: 
40-hour week—Circ. Letter B-50870, 
Oct. 31, 1949. 
Longevity step-increases—Circ. Letter 
B-50870, Nov. 15, 1949.........---__... 
Separation from service. See Compensation, 
discharges and dismissals, 
Sundays and holidays. See Sundays and 
Holidays, compensation. 
Suspension from duty: 
Compensation for period of unjustified 
suspension: 
Dept. of Medicine and Surgery, Vet- 
erans Adm., employees—in absence of 
any provision in act of Jan. 3, 1946, 
establishing Dept. of Medicine and 
Surgery in Veterans Adm., that may 
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Suspension from duty—Continued. 


Suspension from duty—Continued. 


Compensation for period of unjustified 


suspension—Continued. 

be construed as specifically authorizing 
payment of compensation to em- 
ployees for periods during which they 
are in non-duty status, there is no 
authority to provide by regulation— 
containing language similar to “‘back 
pay” provisions of act of June 10, 
1948—for payment of compensation to 
employees appointed under sec. 4 (a) 
of 1946 act for periods of removal or 
suspension from duty without pay 
upon their restoration to duty after 
findings that such removals were un- 
justified or unauthorized 


Employee competitive service status re- 


quirement: 

In general—term “classified civil serv- 
ice’’ as used in sec. 6 (a), act of Aug. 
24, 1912, as amended by act of June 
10, 1948, respecting removal or sus- 
pension without pay of persons in 
classified service, has reference to 
employees who have competitive 
status and who also are occupying 
positions in competitive service, and, 
therefore, non-veteran employees 
who are restored to duty after period 
of unjustified removal or suspension 
are entitled, under sec. 6 (b) (1) of 
act, to compensation for such period, 
provided employees were occupying 
positions in competitive service at 
time of removal 

Temporary employees—persons who 
were serving under temporary ap- 
pointments at time of their removal 
or suspension from duty without 
pay are not to be regarded as in 
“classified civil service’ within 
meaning of sec. 6 (a), act of Aug. 24, 
1912, as amended by act of June 10, 
1948, so as to be entitled upon resto- 
ration to duty to compensation for 
periods of unjustified removal or 
suspension under sec. 6 (b) (1) of 


Veteran-preference 
pended, who were discharged, sus- 
ployees or furloughed without pay 
under sec. 14, Veterans’ Preference 
Act of 1944, as amended, and who 
were reinstated or restored to duty 
on ground that such actions were 
unjustified are entitled to benefits 
of “back pay”’ provisions of sec. 6 (b) 
(2), act of Aug. 24, 1912, as added by 
act of June 10, 1948, regardless of 
whether employees occupied posi- 
tions in competitive or excepted 
service or whether they ever ac- 
quired competitive civil service 


Compensation for period of unjustified 


suspension—Continued. 


Employee competitive service status re- 


quirement—C ontinued. 

War service indefinite employees— 
war service indefinite employees 
who are restored to duty after period 
of unjustified removal or suspension 
from duty without pay are entitled, 
by virtue of their status in “‘classi- 
fied civil service,’’ to compensation 
for such period pursuant to “back 
pay”’ provisions of sec. 6 (b) (1), act 
of Aug. 24, 1912, as added by act of 
June 10, 1948, provided at time of 
removal they had competitive status 
and occupied position in competi- 
tive service 


Entitlement as affected by nature of 


position to which restored—employees 
who are “reinstated or restored to 
duty” after period of unjustified re- 
moval or suspension are entitled to 
benefits of “‘back pay” provisions of 
sec. 6 (b), act of Aug. 24, 1912, as 
amended by act of June 10, 1948, re- 
gardless of nature of position to which 
reinstated or restored. 


Entitlement as affected by suspension 


and restoration resulting from instruc- 
tions issued by other than employing 
agency—restoration to duty after sep- 
aration or suspension without pay of 
employee in classified civil service— 
both separation and restoration result- 
ing from instructions issued by in- 
strumentality other than employing 
agency, such as Loyalty Board, etce.— 
may be regarded as reflecting that 
original adverse action was “unjusti- 
fied or unwarranted”’ within meaning 
of act of June 10, 1948, so as to entitle 
employee to retroactive pay adjust- 
ment provided for therein 


Rate at which payable—subsistence and/ 


or quarters deductions—in view of 
requirement in sec. 6 (b), act of Aug. 
24, 1912, as added by act of June 10, 
1948, that employees restored to duty 
after periods of erroneous removal, 
suspension, or furlough without pay 
be paid compensation at rate received 
on date of removal, etc., deductions 
need not be made under sec. 3, act of 
Mar. 5, 1928, from restored employee’s 
basic compensation during period of 
erroneous removal, etc., for subsistence 
and/or quarters he otherwise would 
have received in kind during such 


Restoration basis as affecting—under 


back-pay provisions of act of June 10, 
1948, award of retroactive compensa- 
tion to employee restored to duty after 
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Suspension from duty—Continued. 
Compensation for period of unjustified 
suspension—Continued. 
period of “unjustified or unwarranted”’ 
removal, suspension, or furlough with- 
out pay is not proper unless restoration 
results from determination on merits 
rather than from finding of mere pro- 
cedural defects, such as improper or 
incomplete notice, etc.; however, fail- 
ure to reinitiate adverse action against 
employee upon correction of proced- 
ural defect may be regarded as admin- 
istrative determination that original 
action was unjustified and unwar- 


Transfers—initial salary rates. See Com- 
pensation, initial salary rates. 

United States commissioners. See Com- 
missioners, United States, fees. 

Withholding. See Set-Off. 

Within-grade periodic advancements. See 
Compensation, periodic within-grade ad- 
vancements. 


CONFERENCES: 


See Conventions, Conferences, Associations, 
Etc. 


CONTRACTS: 


Assignments—claims. See Claims, assign- 
ments, contracts. 
Awards: 

See, also, Bids. 

Contingent—prior to appropriation or period 
for which made. See Appropriations, 
obligation. 

To other than lowest bidder. See Bids, 
acceptance or rejection. 

Cancellation. See Contracts, termination. 
Convict labor stipulations. See Contracts, 

labor stipulations, convict labor prohibition. 
Damages: 

Damages to public buildings. See Public 
Buildings. 


Liquidated: 

Delays—unusual weather conditions— 
subsequent to completion date—under 
construction contract providing that 
contractor shall not be charged with 
liquidated damages for delays caused 
by unforeseeable unusually severe 
weather, contract time for performance 
administratively may be extended for 
period of delay caused by unusually 
severe weather, occurring after date 
fixed for completion, but prior to com- 
pletion of work, provided such ex- 
tension of time is supported by find- 
ing of fact made pursuant to contract 
that contractor was delayed due to 
unforeseeable cause of delay resulting 
from unusually severe weather_... 

Measure of damages—where damages for 
default by prospective lessee of Govt.- 
owned plant have been liquidated by 
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Damages—Continued. 
Liquidated—Continued. 

parties in amount of deposit made and 

accepted as security for performance 

of agreement to lease, such liquidated 
damages are for assessment as measur- 
ing extent of lessee’s obligation in 
matter without necessity of inquiring 
into question of whether actual dam- 
ages were incurred 

Non-necessity for proof of actual dam- 
ages—where damages for default by 
prospective lessee of Govt.-owned 
plant have been liquidated by parties 
in amount of deposit made and ac- 
cepted as security for performance of 
agreement to lease, such liquidated 
damages are for assessment as measur- 
ing extent of lessee’s obligation in mat- 
ter without necessity of inquiring into 
question of whether actual damages 
were incurred 

Remission: 

Scope of authority of Admr. of General 
Services—authority vested in Admr. 
of General Services under act of 
June 6, 1902, to remit liquidated 
damages provided for in contracts 
for construction or repair of public 
buildings or works, being inconsis- 
tent with authority now vested in 
Comptroller General by sec. 306, 
Federal Property and Administra- 
tive Services Act of 1949, to remit 
such damages, and sec. 502(c) of 1949 
act expressly providing that au- 
thority conferred by that act shall 
not be subject to any inconsistent 
legislation, Admr. of General Ser- 
vices may not remit liquidated 
damages provided for under such 
contracts entered into after effective 
date of 1949 act 

Scope of Comptroller General’s au- 

thority: 

Authority conferred upon Comp- 
troller General by sec. 306, Federal 
Property and Administrative Ser- 
vices Act of 1949, to remit liquidat- 
ed damages under contracts for 
supplies or services made by 
General Services Adm., or by cer- 
tain other executive agencies, is 
limited to contracts entered into 
under provisions of title III of act, 
so that Comptroller General is not 
authorized to remit liquidated 
damages incurred under contracts 
entered into prior to effective date 


In view of Govt. Printing Office 
being under legislative branch of 
Govt., and of sec. 309(a), Federal 
Property and Administrative Ser- 
vices Act of 1949, defining term 
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CONTRACTS— Continued. 

Damages—Continued. 
Liquidated—Continued. 

Remission—Continued. 
Scope of Comptroller General’s au- 
thority—Continued. 

“agency head” as “head or any 
assistant head of any executive 
agency,”” Comptroller General is 
not authorized pursuant to sec. 
306 of act to remit liquidated dam- 
ages under G. P. O. contract on 
basis of Public Printer’s recom- 
mendation 

Default. See Contracts, damages, liquidated; 
Contracts, increased costs, defaulting con- 
tractor. 

Duration—motion picture rental for life of 
film. See Rental Agreements, personal 
property, duration, motion picture rental for 
life of film. 

“Escalator clauses.”” See Contracts, price, 
adjustment, labor, material, etc., fluctua- 
tions. 

Filing—in General Accounting Office—Circ. 
Letter B-92456, June 16, 1950 

Gasoline and oil: 

Billing—unit price furnishing necessity— 
Cire. Letter A-51607, A-49009, May 1, 


Purchases in Canada—payment basis— 
gasoline purchased in Canada from 
Canadian dealer by employees for official 
use pursuant to Govt. credit card issued 
by domestic oil company under Govt. 
contract providing for billing at service 
station price at date and point of de- 
livery may be paid for in Canadian dol- 
lars, it appearing that both service sta- 
tion price and amount shown on each 
individual invoice as sales price were 
stated in Canadian currency 

General Supply Schedules—administrative 
authority to terminate orders against— 
when public interest so requires, Govt. 
may terminate or cancel any orders placed 
against Federal Supply Schedule contract, 
and agree with contractor upon amount to 
compensate it for any expenses incurred as 
result of cancellation, notwithstanding 
fact that contract did not provide for 
termination at option of or for convenience 
of Govt., but specifically provided that 
any orders placed thereunder would not 
be subject to cancellation 

Increased costs: 

Change orders—expenses incurred during 
period of delay—price adjustments as 
precluding claims for additional 
amounts—reservation by contractor, as 
condition to accepting order changing 
specifications of construction contract 
because of unanticipated subsurface 
conditions, of right to make claim for 
costs incident to delay occasioned by 
change, does not obligate U. 8. to pay 
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Increased costs—Continued. 

contractor’s stand-by costs incurred 

during such delay where original con- 

tract permits such change orders and 

provides that delays resulting there- 

from shall not entitle contractor to 

damages or to payment of additional 

compensation. 28 C. G. 682, amplified. 
Defaulting contractor: 

Effect of acceptance of delayed deliver- 
fes—acceptance and use by Govt. of 
supplies included in delinquent deliv- 
ery as to which contractor’s right to 
proceed had not been terminated in 
writing as required by standard con- 
tract condition respecting delayed de- 
liveries constitute waiver of whatever 
rights that might have accrued by 
reason of delayed delivery, and, there- 
fore, contractor is not liable for excess 
costs occasioned Govt. as result of 
purchases elsewhere 

Purchases else where: 

Failure to give notice of contract termi- 
nation: 

Acceptance and use by Govt. of sup- 
plies included in delinquent de- 
livery as to which contractor’s 
right to proceed had not been 
terminated in writing as required 
by standard contract condition 
respecting delayed deliveries con- 
stitute waiver of whatever rights 
that might have accrued by 
reason of delayed delivery, and, 
therefore, contractor is not liable 
for excess costs occasioned Govt. 
as result of purchases elsewhere_-- 

Under standard contract condition 
providing that Govt. may by 
written notice terminate con- 
tractor’s right to proceed with de- 
liveries as to which there has been 
delay and hold contractor liable 
for excess costs occasioned Govt. 
by purchases elsewhere, excess 
costs occasioned by local procure- 
ment of items. which contractor 
had failed to deliver on schedule 
may not be charged against con- 
tractor unless contractor’s right 
to proceed with delayed deliveries 
had been terminated by written 
notice to contractor 

Delays—notice of contract termination as 
prerequisite—under standard contract 
condition providing that Govt. may by 
written notice terminate contractor’s 
right to proceed with deliveries as to 
which there has been delay and hold 
contractor liable for excess costs oc- 
casioned Govt. by purchases elsewhere, 
excess costs occasioned by local procure- 
ment of items which contractor had 
failed to deliver on schedule may not be 


57 
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Increased costs—Continued. Price: 
charged against contractor unless con- Adjustment: 
tractor’s right to proceed with delayed Increased costs. See Contracts, increased 
deliveries had been terminated by costs. 
written notice to contractor. Labor, material, etc., fluctuations—price 

Extra work—maximum cost limitation as change notice furnishing necessity— 

precluding payment—where unambiguous Cire, Letter A-51607, A-49009, May 1, 
terms of contract fix maximum limita- , 
tion on Govt.’s share of cost of extend- Reformation—bid mistakes. See Bids, mis- 
ing power line to designated point for takes, procedure. 
convenience of Govt., payment of an Rescission. See Contracts, termination. 
amount in excess of such maximum is Sales of Government property. See Sales. 
not authorized, even though contract Servicing automotive equipment: 


price may have been based on estimates 
of length of extension which, when com- 
pleted, proved longer because of terrain 
problems 

Wages—absence of contract reimburse- 
ment provision—in absence of express 
contract provision for adjustment of 
changes in labor costs, contractor under 
a contract specifying maximum and 
minimum wage scale to be paid by it is 
not entitled to be reimbursed for ad- 
ditional labor costs occasioned by in- 
crease in established basic wage rates 
during period of postponement of per- 
formance which was agreed to between 
contractor and Govt. pursuant to con- 
ditions of contract, even though word 
“maximum”’ erroneously was included 
in wage rate specifications 

Labor stipulations—convict labor prohibi- 
tion—applicability—use of State peniten- 
tiary products within State—purchase and 
use of products made in State penitentiary 
and incorporated into Federal construc- 
tion project in that State in performance 
of contract containing stipulation against 
employment of any person undergoing 
sentence of imprisonment at hard labor, as 
required by E. O. No. 325A, is not pro- 
hibited by said Executive order or act of 
Feb. 23, 1887, which have reference solely 
to employment of convict labor; and 
Federal laws prohibiting movement in 
interstate commerce of convict-made 
goods are inapplicable to purchase and use 
of such products. 28 C. G. 409, dis- 
Ce accineoemsenenlinn minniveamoe 

Leases. See Leases. 

Materials—use of convict-made goods. See 
Contracts, labor stipulations, convict labor 
prohibition. 

Mistakes—bids. See Bids, mistakes. 

Modification—bid mistakes. See Bids, mis- 
takes, procedure. 

Payments: 

Ambulance service— Veterans Administra- 
tion beneficiaries. See Medical Treat- 
ment, Veterans Administration bene- 
ficiaries. 

Set-off. See Set-Of. 

Personal services. See Compensation, rates, 
limitations, contract services. 


Rates: 

Administrative determination—in view 
of P. O. Dept. being in position to 
make accurate determinations as to 
fairness and justice of rates specified 
in contracts for storage and servicing 
of Govt.-owned trucks and there being 
no statutory prohibition against flat- 
rate maintenance contracts, this Office 
would not object to P. O. Dept. con- 
tracting on flat-rate maintenance basis 
provided it is administratively de- 
termined that such type of contracting 
is in best interests of Govt 

Flat-rate maintenance basis—in view of 
P. O. Dept. being in position to make 
accurate determinations as to fairness 
and justice of rates specified in con- 
tracts for storage and servicing of 
Govt.-owned trucks and there being 
no statutory prohibition against flat- 
rate maintenance contracts, this Office 
would not object to P. O. Dept. con- 
tracting on flat-rate maintenance basis 
provided it is administratively de- 
termined that such type of contracting 
is in best interests of Govt 


Telephones. See Telephones. 
Termination: 


Absence of contract provision for—Federal 
Supply Schedule contracts—when public 
interest so requires, Govt. may term- 
inate or cancel any orders placed against 
Federal Supply Schedule contract, and 
agree with contractor upon amount to 
compensate it for any expenses incurred 
as result of cancellation, notwithstand- 
ing fact that contract did not provide for 
termination at option of or for con- 
venience of Govt., but specifically pro- 
vided that any orders placed thereunder 
would not be subject to cancellation__-. 

Administrative authority and discretion— 
in general—when public interest so re- 
quires, Govt. may terminate or cancel 
any orders placed against Federal 
Supply Schedule contract, and agree 
with contractor upon amount to com- 
pensate it for any expenses incurred as 
result of cancellation, notwithstanding 
fact that contract did not provide for 
termination at option of or for conven- 
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CONTRACTS— Continued. Page | COST-OF-LIVING ALLOWANCE— Page 
Termination—Continued. Continued. 
ience of Govt., but specifically provided Foreign service—Continued 


that any orders placed thereunder would 
not be subject to cancellation 

Contractor’s prior expenses—absence of 
contract termination provision—when 
public interest so requires, Govt. may 
terminate or cancel any orders placed 
against Federal Supply Schedule con- 
tract, and agree with contractor upon 
amount to compensate it for any ex- 
penses incurred as result of cancellation, 
notwithstanding fact that contract did 
not provide for termination at option of 
or for convenience of Govt., but specifi- 
cally provided that any orders placed 
thereunder would not be subject to can- 
cellation 

Failure to furnish particular type material 
as basis for cancellation—contract which 
resulted upon acceptance of bid to sup- 
ply turpentine of particular type at 
price not so incommensurate with other 
bids as to raise presumption of error may 
not be canceled because of allegations of 
mutual mistake based upon showing by 
contractor that proposed supplier named 
in bid produced only another type of 
turpentine, when that fact was not 
known to Govt. contracting officer at 
time contract was awarded 


CONVENTIONS, CONFERENCES, 


ASSOCIATIONS, ETC. 

Attendance, registration, etc., fees—appro- 
priation availability—sec. 8, act of June 26, 
1912, as amended, prohibiting use of appro- 
priated funds for attendance at meetings 
except as to expenses incident to giving or 
acquiring of instruction or information 
respecting work of Dept. of Agriculture 
authorized by law, does not prohibit pay- 
ment of fees for attendance of Extension 
Service employees, Dept. of Agriculture, 
at “work conference”—meeting designed 
to instruct and inform employees on 
methods of more efficiently performing 
work of Cooperative Extension Program 
authorized by law—if it be administra- 
tively determined that expenses of attend- 
ance are necessary to further such pro- 


COST-OF-LIVING ALLOWANCE: 


Foreign service: 

Foreign post differential paid concurrent- 
ly—foreign post differential prescribed 
by E. O. No. 10000, issued pursuant to 
sec. 207, Independent Offices Appro. 
Act, 1949, as amended, upon the basis of 
conditions of environment substantially 
different from those in U. 8. concurrent- 
ly may be paid with living quarters 
allowance and cost-of-living allowance 
prescribed by E. O. No. 10011, under 
authority of sec. 204 of act, without vio- 
lating prohibition in sec. 207 against pay- 


ment of additional compensation based 
on living costs substantially higher than 
those in U. 8. to any person who also is 
eligible to receive cost-of-living allow- 
ance under sec. 204 

Inclusion for aggregate compensation lim- 
itation purposes—living quarters allow- 
ance and cost-of-living allowance pay 
able under sec. 204, Independent Offices 
Appro. Act, 1949, and E. O. No. 10011, 
being allowances, are not for consider- 
ation in maximum salary rate deter- 
minations 

Inclusion in salary deduction of reem- 
ployed annuitant—in computing aggre- 
gate amount of compensation payable 
to annuitant who is reemployed for duty 
outside continental U. 8., for which addi- 
tional compensation in form of cost-of- 
living allowance is payable, reduction 
required to be made from salary of said 
annuitant under sec. 2 (b), act of Feb. 
28, 1948, is not to be regarded solely as 
reduction in basic rate of compensation 
for position, but, rather, is to be regarded 
as deduction from amount of “‘compen- 
sation otherwise payable” to annuitant, 
which includes basic compensation as 
well as additional compensation 

Payment while on leave of absence—fail- 
ure to return to foreign duty station as 
affecting—employee who departs from 
foreign post of duty to return to U. 8. in 
annual or sick leave status during term 
of renewal of completed employment 
agreement is not precluded from receiv- 
ing, while in leave status, Territorial post 
differential and cost-of-living allowance 
authorized by sec. 207, Independent 
Offices Appropriation Act of 1949, as 
amended, and E. O. No. 10000, issued 
thereunder, even though employee fails 
to return to duty at expiration of author- 


Transfer allowance: 

Employee transferred to foreign duty 
station prior to issuance of regulations 
authorizing allowance—transfer allow- 
ance prescribed by standardized regu- 
lations issued pursuant to E. O. No. 
10011 and defined as cost-of-living 
allowance may be paid to employee 
whose travel to permanent duty sta- 
tion in foreign country, upon transfer 
from station within U. 8., was begun 
prior to effective date of regulations, 
provided regulations were in effect at 
foreign duty station at time of arrival. 

Entitlement of person appointed for for- 
eign duty after issuance of regulations 
authorizing allowance—transfer allow- 
ance prescribed by standardized regu- 
lations issued pursuant to E. O. No. 
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COST-OF-LIVING ALLOWANCE— 
Continued. 
Foreign service—Continued. 
Transfer allowance—Continued. 
10011 and defined as cost-of-living 
allowance may be paid to new ap- 
pointees for service in foreign coun- 
tries, and, therefore, person newly 
appointed after effective date of regu- 
lations for foreign duty assignment is 
entitled to receive transfer allowance 
to same extent as person transferred 
from one post to another 
COURTS: 
Clerks—collections—fees—traveling expenses 
of court personnel in Alaska—special fund 
established pursuant to 48 U. 8. C. 106, for 
purpose of defraying “incidental expenses” 
of U. 8. Dist. Ct. for Alaska from fees, fines, 
etc., collected by court clerk, may be used 
to pay traveling expenses of court person- 
nel only when there is in effect no appro- 
priation specifically providing for such 
expenses or under which such expenses are 
budgeted 
Jurors: 
Fees: 
District of Columbia school teachers 
serving in U. S. courts—in view of sec. 
2, act of June 29, 1940, prohibiting pay- 
ment of compensation to employee of 
U. 8. or Dist. of Columbia for jury 
duty in any court of U. S., public 
school teacher of Dist. of Columbia 
who receives annual salary in ten 
equal installments and whose school 
terms commences in Sept. and ends in 
June may not be paid for jury service in 
U.8. Dist. Court for Dist. of Columbia, 
even though such service was rendered 
during summer vacation period 
Federal employees serving in State 
courts—jury service for fractional work- 
day—in cases not finally adjusted 
heretofore, in determining adjustment 
which should be made under sec. 3, 
act of June 29, 1940, in compensation 
of employee absent on jury service in 
State court for fractional part of his 
regular workday, amount to be col- 
lected from employee on account of 
jury fees received may not exceed 
amount of salary otherwise payable to 
employee for hours of absence, and any 
excess may be retained by employee. 
28 C. G. 729, modified 
Leaves of absence. See Leaves of Absence, 
court. 
Jury commissioners—traveling expenses. See 
Traveling Expenses, jury commissioners. 
Municipal Court for the District of Colum- 
bia—probation officers for alcoholic clinic. 
See District of Columbia, employees, proba- 
tion officers for alcoholic clinic. 
CREDIT CARDS: 
See Cards, credit. 
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Page | DAMAGES: 

See Contracts, damages; Leases, damages; 
Personal Injuries, damages; Public Build- 
ings; Sales. 

DAYLIGHT-SAVING TIME: 

See Time, daylight saving. 

DEATH GRATUITIES: 
See Gratuities. 


DECEDENTS’ ESTATES: 

Leaves of absence compensation equiva- 
lents—status as part of estate. See Leaves 
of Absence, annual, compensation equivalent 
payments, leave accrued but unused prior to 
death. 


DELEGATION OF AUTHORITY: 
Administrative officers: 

Accountable officer relief act determina- 
tion—under act of Aug. 1, 1947, author- 
izing G. A. O. to relieve accountable 
officers of responsibility for physical 
losses of Govt. funds if head of depart- 
ment determines that loss occurred 
while in discharge of official duties or by 
act of subordinate, without fault or neg- 
ligence of officer, relief may not be 
granted to agent cashier for loss of funds 
on basis of findings, conclusions, or rec- 
ommendations made by Acting Deputy 
Under Sec. of State ‘“‘ For the Secretary 
of State,’’ in absence of legislative intent 
authorizing delegation of discretionary 
authority vested in head of department 
by act to official not authorized to act in 


Further delegation by one delegated: 
Administration of oaths: 

Authority conferred upon heads of de- 
partments, under sec. 206, act of 
June 26, 1943, to designate officers 
and employees to administer oaths 
in connection with Fed. employ- 
ment, may not be delegated to sub- 
ordinates under more general au- 
thority of delegation contained in 
sec. 12, act of Aug. 2, 1946, such 
designation being delegation of au- 
thority which may not be redele- 
gated under either of said statutes_. 

In view of authority conferred upon 
Sec. of Commerce by sec. 2, Re- 
organization Plan No. 5, effective 
May 24, 1950, in accordance with 
Reorganization Act of 1949, to au- 
thorize performance of any function 
of Secretary by any other officer or 
employee of his Department, Secre- 
tary may delegate to subordinates 
authority conferred upon heads of 
departments, under sec. 206, act of 
June 26, 1943, to designate officers 
and employees to administer oaths 
in connection with Federal employ- 
ment. 29 C. G. 386, modified... 

DEMOTIONS: 
See Compensation, reduction. 
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MENTS: 

Administrative officers—authority—delega- 
tion of. See Delegation of Authority, ad- 
ministrative officers. 
Heads—authority—delegation of. See Dele- 
gation of Authority, administrative officers. 


Services bet ween: 


Addressing, wrapping, and mailing serv- 
ices by G. P. O. for other agencies— 
reimbursement basis—G. P. O. may 
perform addressing, wrapping, and 
mailing services at request of other Govt. 
agencies on reimbursable basis under 
sec. 601, Economy Act of June 30, 1932, 
provided services charged for are prop- 
erly payable from appropriations of 
requesting agency and are not such 
addressing, wrapping, and mailing serv- 
ices as are required under provisions of 
44 U. S. C. 95 to be performed by 
G. P. O. at own expense 

Appropriation transfers. See Appropria- 
tions, transfers, between departments and 
establishments. 

General authority as affected by special au- 
thority or limitations—G. P. O. may per- 
form addressing, wrapping, and mailing 
services at request of other Govt. agen- 
cies on reimbursable basis under sec. 
601, Economy Act of June 30, 1932, pro- 
vided services charged for are properly 
payable from appropriations of request- 
ing agency and are not such addressing, 
wrapping, and mailing services as are 
required under provisions of 44 U. 8. C. 
95 to be performed by G. P. O. at own 


Lean of personnel. See Details. 
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MENTS— Continued. 


Services between—Continued. 


reimburse other agencies for facilities 
and services furnished it in Republic of 
Philippines 

Supplies or equipment furnished by one 
agency to another—interagency, etc., 
transfers. See Property, public, inter- 
agency, etc., transfers. 


DETAILS: 
Foreign governments—compensation and per 


diem payments—in view of sec. 202(23), 
Classification Act of 1949, excluding there- 
from “employees none or only part of 
whose compensation is paid from ap- 
propriated funds of United States,” em- 
ployee who is assigned as postal expert to 
Turkish Government under act of Jan. 
27, 1948, and whose salary and per diem 
are paid by that Government may be 
transferred to unclassified position during 
assignment at salary in excess of that 
fixed by 1949 act; however, per diem in 
excess of that prescribed for Government 
employees, generally, while on duty in 
Turkey may not be authorized 

naval, etc., personnel—civilian 
duty—appointment as Roads Commission- 
er for Alaska—Regular Army officer who 
accepts appointment as Commissioner of 
Roads for Alaska which does not require 
oath of office or have compensation or title 
fixed by law does not vacate his Army com- 
mission or hold “‘civil office’ within mean- 
ing of sec. 1222, R. 8., and may continue to 
draw active-duty pay and allowances 
while so assigned 


DEVICES: 
Labor-saving—typewriters. See Typewriters. 
DISBURSING OFFICERS AND 
AGENTS: 
Accounts: 


One agency contracting for another—prior 
to availability of appropriated funds—in 
view of specific authorization in Interior 
Dept. Appro. Act, 1950, to enter into 


contracts for completion of construction 
and equipment of anthracite research 
laboratory, Administrator of General 
Services may, pursuant to authority con- 
tained in act of June 25, 1910, as amend- 
ed, enter into contracts on behalf of 
Bureau of Mines for completion of lab- 
oratory, even though funds have not been 
appropriated by Congress to cover the 
contract obligations 

Reimbursement from War Claims Com- 
mission funds for facilities and services 
furnished by other agencies in Philip- 
pines—inasmuch as War Claims Com. 
specifically is authorized by sec. 2(b), 
War Claims Act of 1948, to use facilities 
and services of other Govt. departments 
and agencies in carrying out its functions, 
and funds provided in Third Deficiency 
Appropriation Act of 1949 are made 
available for reimbursement to depart- 
ments and agencies furnishing such 
facilities or services, Commission may 


Correction of errors in charges and credits— 
revised procedure—Acctg. Sys. Memo 
9, June 29, 1950 

Depositary. See Accounts, depositary. 

Indian affairs—administrative examina- 
tion—discontinuance of—Gen. Regs. 48, 
Supp. 1, Apr. 7, 1950 

Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 
ised iGabcintctdennedscetatinwe 


Check data submission—requirements and 


procedure generally—Acctg. Sys. Memo 
8, June 23, 1950 


Relief—delegation of determination author- 


ity. See Delegation of Authority, admin- 
istrative officers, accountable officer relief act 
determination. 


DISCHARGES AND DISMISSALS: 
See, also, Compensation, discharges and dis- 


missals, 


Undesirable discharge changed to honorable 


discharge for convenience of Govt.—tright 
to payment on basis of, in general—al- 





DISCHARGES AND 
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SALS—Continued. 

though undesirable discharge given en- 
listed man for reasons including absence 
without leave was, upon later disclosure 
of circumstances, corrected to honorable 
discharge for convenience of Govt. by 
Naval Board of Review, Discharges and 
Dismissals pursuant to sec. 301, Service- 
men’s Readjustment Act of 1944, enlisted 
man is nevertheless not entitled to pay for 
period of unauthorized absence 


DISTRICT OF COLUMBIA: 


Alcoholic clinie—probation officers. See Dis- 

trict of Columbia, employees, probation 

officers for alcoholic clinic. 

Employees: 

Compensation increases under act of 
July 6, 1949: 

Employees transferred from Federal 
Govt.—effective date of salary adjust- 
ment—under secs. 2 (a) and (b), act of 
July 6, 1949—authorizing payment of 
additional compensation to Dist. of 
Col. government employees at rate 
of $330 per annum—which, in effect, 
place such employees in same pay 
status beginning with first pay period 
after June 30, 1948, in which they 
would have been placed had $330 
increase not been suspended by sec. 
304, act of July 3, 1948, employees who 
transferred to Dist. of Col. government 
from Federal Govt. at highest salary 
rates attained in former positions 
should have their salary rates adjusted 
from date of transfer to rates payable 

" ‘had $330 increase originally been au- 

¥ thorized at time of transfer 

Entitlement generally—employees who 
were employed in or under municipal 
government of Dist. of Col. on date of 
enactment of act of July 6, 1949, are 
entitled to additional compensation 
provided therein for all periods of ac- 
tual service rendered by them be- 
ginning with first pay period after 
June 30, 1948, irrespective of whether 
they had been separated by reduction 
in force or by transfer and subse- 
quently reemployed or rehired during 
period prior to July 6, 1949 

Probation officers for alcoholic clinice— 
funds available for compensation pay- 
ments—compensation of probation offi- 
cer who is to be appointed by Commis- 
missioners of Dist. of Col. to serve clinic 
for rehabilitation of alcoholics estab- 
lished by act of Aug. 4, 1947, but who is 
to be responsible to and perform his 
duties under supervision of Chief Proba- 
tion Officer of Municipal Court for Dist. 
of Col., may be paid from funds derived 

from alcoholic beverage license tax im- 

posed by sec. 14 of act, as amended, and 

appropriated for clinic, and need not be 


DISMIS- Page | DISTRICT OF COLUMBIA—Con. 
Employees— Continued. 


charged against appropriations for 
court 


Firemen: 


Retirement: 
Annuities: 

Effective date of equalization in- 
creases—retired personnel receiving 
retirement benefits from policemen 
and firemen’s relief fund, Dist. of 
Col., are entitled, by virtue of pen- 
sion equalization provisions of act of 
Feb. 17, 1923, to increase in pension 
benefits on account of increase in pay 
authorized for active members of 
service under act of June 30, 1949, 
effective as of first day of first pay 
period after June 30, 1948; however, 
such increases in retirement bene- 
fits may not be granted for any 
period prior to date of filing applica- 
tion therefor, as required by 1923 act_ 

Entitlement to equalization pension 
benefit increases—retired personnel 
receiving retirement benefits from 
policemen and firemen’s relief fund, 
Dist. of Col., are entitled, by virtue 
of pension equalization provisions 
of act of Feb. 17, 1923, to increase in 
pension benefits on account of in- 
crease in pay authorized for active 
members of service under act of 
June 30, 1949, effective as of first day 
of first pay period after June 30, 


Hospitals—St. Elizabeths. See St. Eliza- 


beths Hospital. 


Police: 


Retirement: 
Annuities: 

Effective date of equalization in- 
creases—retired personnel receiving 
retirement benefits from policemen 
and firemen’s relief fund, Dist. 
of Col., are entitled, by virtue 
of pension equalization provisions of 
act of Feb. 17, 1923, to increase in 
pension benefits on account of in- 
crease in pay authorized for active 
members of service under act of 
June 30, 1949, effective as of first day 
of first pay period after June 30, 
1948; however, such increases in re- 
tirement benefits may not be granted 
for any period prior to date of filing 
application therefor, as required by 


Entitlement to equalization pension 
benefit increases—retired personnel 
receiving retirement benefits from 
policemen and firemen’s relief fund, 
Dist. of Col., are entitled, by virtue 
of pension equalization provisions of 
act of Feb. 17, 1923, to increase in 
pension benefits on account of in- 
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DISTRICT OF COLUMBIA—Con. 


Police—Continued. 
Retirement—Continued. 
Annuities—Continued. 
crease in pay authorized for active 
members of service under act of 
June 30, 1949, effective as of first day 
of first pay period after June 30, 


Computation of retroactive increase au- 
thorized by act of June 30, 1949—in 
computing $330 retroactive increase 
authorized for Dist. of Col. Board of 
Education employees by sec. 3, act of 
June 30, 1949, teacher promoted on 
Sept. 16, 1948, from position with an- 
nual salary payable by law in ten equal 
monthly installments, Sept. through 
June, to position for which annual 
salary is paid in twelve equal monthly 
installments, shall receive one-tenth 
of increase, prorated on daily basis, 
for days served in Sept. prior to pro- 
motion, and one-twelfth of increase for 
each month thereafter 

Entitlement as affected by leave without 
pay on last duty day of school year— 
public school teacher of Dist. of Col. 
who was on authorized leave of absence 
without pay on day prior to Christmas 
vacation period or on Friday and who 
reported for duty at beginning of next 
duty day following such leave is en- 
titled to compensation for vacation 
period or for Saturday and Sunday oc- 
curring between expiration of leave 
and day of reporting for duty; also, 
public school teacher who is on au- 
thorized leave of absence without pay 
on last duty day of school year in June 
is entitled to be paid for remaining 
days in month. 16 C. G. 807, dis- 
tinguished 

Fractional part of a month—public school 
teacher of Dist. of Col. who was on 
authorized leave of absence without 
pay on Feb. 28, 1950, is entitled under 
sec. 630, title 31, Dist. of Col. Code, 
to only twenty-seven thirtieths of 
month’s compensation for February, 
provided teacher rendered services 
as required for preceding days of 


Saturdays, Sundays, and vacation periods 
following leave without pay—public 
school teacher of Dist. of Col. who was 
on authorized leave or absence with- 
out pay on day prior to Christmas 
vacation period or on Friday and who 
reported for duty at beginning of next 
duty day following such leave is en- 
titled to compensation for vacation 
period or for Saturday and Sunday 
occurring between expiration of leave 
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School teachers—Continued. 
Compensation—Continued. 
and day of reporting for duty; also, 
public school teacher who is on au- 
thorized leave of absence without pay 
on last duty day of school year in June 
is entitled to be paid for remaining 
days in month. 16 C. G. 807, distin- 


Fees for jury service in U. S. courts. 
Courts, jurors, fees, District of Columbia 
school teachers serving in U. S. courts. 

Retirement—annuities—increases under 
actof June 30, 1949—minimum amount— 
not less than maximum salary ($4,000 
per year) for class 1, group A, fixed in 
sec. 1, Dist. of Col. Teachers’ Salary Act 
of 1947—of average annual salary of Dist. 
of Col. school teachers used to determine 
portion of annuity prescribed in sec. 5, 
act of Aug. 7, 1946, is to be regarded as 
increased from $4,000 to $4,330 effective 
as of first day of first pay period begin- 
ning after June 30, 1948, by reason of 
provisions of sec. 3 (b),"act of June 30, 
1949, which increases by $330 maximum 
salary for teachers in class 1, group A-. 

Water rent. See Water, service. 


DIVORCE: 


Rental, quarters, and subsistence allow- 
ances—effect of decree as indicating a prior 
valid marital status—in view of doubt as to 
validity of prior divorce of wife of Naval 
Reserve officer and in absence of evidence 
showing that her prior marriage had been 
dissolved by court of competent jurisdic- 
tion, officer’s marriage entered into in 
Mexico where both parties were represent- 
ed by proxy may not be considered as en- 
titling officer to increased rental and sub- 
sistence allowances on account of de- 
pendent lawful wife, even though their 
marriage was dissolved by divorce rather 
than by annulment 


DONATIONS: 


During period of employee's unjustified 
separation—status as outside earnings— 
in computing retroactive compensation 
payable under act of June 10, 1948, for 
period of employee’s unjustified or un- 
warranted removal or suspension from 
service, gifts or loans of money made to 
employee are not to be regarded as moneys 
“earned by him through other employ- 
ment during such period,”’ so as to require 
deduction thereof from compensation 
allowable 


DRAFTS: 


Indorsements—conditional—acceptability— 
checks or drafts representing collections of 
reimbursable sickness benefit payments 
under secs. 2 (f) and 12 (0), Railroad Unem- 
ployment Insurance Act, as amended, 
which bear conditional indorsements pur- 
porting to release drawer from further 
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DRAFTS— Continued. 
claims in connection with injury, may be 
accepted where checks or drafts are in 
amount determined by Railroad Retire- 
ment Board to be due in each case, there 
being no element of compromise involved 
in accepting such remittances 
EMPLOYEES: 
See Officers and Employees. 
EQUIPMENT: 
Typewriters. See Typewriters. 
EVIDENCE: 

Sufficiency—affidavits as to employee’s out- 
side earnings during period of unjustified 
removal—in absence of other evidence to 
contrary, affidavit submitted by employee 
as to amount of compensation earned 
through other employment during period 
of unjustified removal or suspension from 
service may be regarded as acceptable evi- 
dence of amount to be deducted from 
retroactive compensation payable to em- 
ployee under back-pay provisions of act 
of June 10, 1948 

EXPERTS AND CONSULTANTS: 

See Compensation, rates, limitations, con- 
tract services. 

FAMILY ALLOTMENT AND AL- 
LOWANCE: 

Date of termination of allowance as affected 
by savings clause operation limitation— 
while Career Compensation Act of 1949 
repealed Servicemen’s Dependents Al- 
lowance Act, provisions of sec. 107 of latter 
act, as amended, under which right of 
member of uniformed services to family 
allowances terminated at end of month 
during which qualification therefor ceased, 
were continued in effect by 1949 act for such 
time as member is entitled to saved total 
compensation benefits of sec. 515 thereof, 
so that neither Govt.’s nor member’s con- 
tribution to family allowance need be pro- 
rated when right to saved total compensa- 
tion terminates on intermediate day of 


Government contribution as being part of 
enlisted man’s pay and allowances: 
For deduction purposes generally—while 
Govt.’s contribution to family allowance 
of member of uniformed services is in- 
cluded in “total compensation” saved 
to such member by sec. 515 (b), Career 
Compensation Act of 1949, such con- 
tribution is not part of such member’s 
pay so as to be subject to deductions 
for absence without leave, stoppages, or 
checkages; however, whether such con- 
tributions are part of member’s pay 
for income tax withholding purposes 
is question for determination by Bur. 
of Internal Revenue 
Tax withholding jurisdiction, in general— 
while Govt.’s contribution to family 
allowance of member of uniformed ser- 
vices is included in “total compensa- 
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LOWANCE—Continued. 
Government contribution as being part ofen- 
listed man’s pay and allowances—Con. 
tion’”’ saved to such member by sec. 
515 (b), Career Compensation Act of 
1949, such contribution is not part of 
such member’s pay so as to be subject to 
deductions for absence without leave, 
stoppages, or checkages; however, 
whether such contributions are part of 
member’s pay for income tax with- 
holding purposes is question for de- 
termination by Bur. of Internal Revenue. 
Overpayments—administrative authority to 
waive recovery—savings clause operation 
limitation as affecting—Servicemen’s De- 
pendents Allowance Act of 1942, as 
amended, coincidently with its repeal on 
Oct. 1, 1949, was continued in effect for 
limited period by Career Compensation 
Act of 1949 as to members of uniformed 
services entitled to saved total compensa- 
tion benefits of sec. 515 (b) thereof, so that 
Secs. of depts. concerned may continue, 
after Oct. 1, 1949, but under authority of 
sec. 112 of 1942 act, as amended, to waive 
recovery of erroneous or excess payments 
of family allowances, provided such pay- 
ments were made to dependents of mem- 
bers who remain within purview of total 
compensation savings provision 
Right of election of enlisted personnel to 
terminate—savings clause operation en- 
titlement requirements—enlisted member 
of uniformed services who is entitled to 
saved compensation benefits of sec. 515 
(b), Career Compensation Act of 1949, 
may, after effective date of act, elect to 
terminate payment of monthly family 
allowance to any class B or B-1 dependent, 
pursuant to option contained in sec. 104, 
Servicemen’s Dependents Allowance Act 
of 1942, as amended, such section having 
been continued in effect by 1949 act with 
respect to members entitled to saved 
“total compensation’”’ 


FEDERAL SECURITY AGENCY: 
Food and Drug Administration—appropria- 


tions. See Appropriations, Federal Secu- 
rity Agency, Food and Drug Administration. 


FEES: 
Commissioners— United States. See Com- 


missioners, United States, fees. 


Immigration and naturalization—refunds— 


changed statutory requirement—petitioner 
for naturalization who filed his petition 
within 10 years of making his declaration 
of intention as prescribed by sec. 322 (a), 
Nationality Act of 1940, but whose petition 
was not heard until after said sec. was 
amended by act of June 25, 1948, which 
changed such allowable filing period to 
7 years, thereby not entitling him under 
law in effect at time of hearing to certificate 
of naturalization because of lapse of more 
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FEES—Continued. 
than 7 years in filing his petition after 
declaration of intention, is not entitled to 
refund of fee paid for initiating such pro- 
ceedings, collection of which was valid at 
time petition was received and filed 
Jurors. See Courts, jurors, fees. 
United States commissioners. See Commis- 
sioners, United States, fees. 
FORMS: 
Accounting: 
Appropriations, funds, etc.: 
Correction of errors in charges and 
credita—revised procedure—Accig. 
Sys. Memo 9, June 29, 1950 
Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 


Civil service retirement: 
Gen. Regs. 106, Supp. 1, Nov. 4, 1949... 
Designation of Beneficiary—Gen. Regs. 
106, Supp. 2, June 28, 1950 
Pay Roll Change Slip—Form 1126S—pro- 
cedure for use—Gen. Regs. 102—Second 
Revision, Supp. 1, Feb. 3, 1950 
Pay Roll Control Register—Form 1125A— 
procedure for use—Gen. Regs. 102— 
Second Revision, Supp. 1, Feb. 3, 1950.. 
Record of Leave Data Transferred—Form 
1150—procedure for use—Gen. Regs. 111, 
June 9, 1950 
Statement of Depositary Account and Re- 
port of Checks Drawn—<Acctg. Sys. 
Memo 8, June 23, 1950 
Vouchers. See Vouchers. 
FURLOUGHS: 
See Travel Allowance, reenlistment furlough 
or leave travel. 
GASOLINE AND OIL: 
Contracts. See Contracts, gasoline and oil. 
Credit card use for purchases. See Cards, 
credit. 
GENERAL ACCOUNTING OFFICE: 
Accounting Systems Memoranda: 
Appropriations, funds, etc.: 
Accounting and reporting procedure: 
Revised procedure—Acctg. Sys. 
Memo 7, May 2, 1950.........-..-.. 
Status and application of Gen. Regs. 
No. 100 pending promulgation of re- 
vised regulations—Acctg. Sys. 
Memo 2, June 7, 1949_.............. 
Correction of errors in charges and 
credits—revised procedure—Acctg. 
Sys. Memo 9, June 29, 1950 
Transfers: 
Revised procedure: 
Acctg. Sys. Memo 4, Oct. 4, 1949... 
Acctg. Sys. Memo 9, June 29, 1950_- 
Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo 9, June 29, 


generally—Acctg. 
Sys. Memo 8, June 23, 1950 
Nature, purposes, and use explained— 
Acctg. Sys. Memo 1, June 7, 1949. 
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GENERAL ACCOUNTING 
FICE—Continued. 
Accounting Systems Memoranda—Con. 
Post office box rentals—advance payments 
by Government agencies—revised pro- 
cedure—Acctg. Sys. Memo 5, Oct. 5, 


OF- 


Status and application of Gen. Regs. No. 
100 pending promulgation of revised ac- 
counting regulations—Acctg. Sys. Memo 
2, June 7, 1949 

Traveling expenses: 

Advances: 

Application for, and accounting proce- 
dure—revised procedure—Acctg. Sys. 
Memo 3, June 29, 1949 

Repayment of unused portions—re- 
vised procedure—Acctg. Sys. Memo 
BSD ey Be nasancaguhntitenseend 

Circular Letters: 

Contracts—filing in General Accounting 

Office—Circ. Letter B-92456, June 16, 


General certificates on vouchers and in- 
voices—revision—Cire. Letter A-51607, 
A-49009, May 1, 1950 

Government salary tables: 

Executive branch of Govt.: 
40-hour week—Circ. Letter B-50870, 
Oct. 31, 1949 
Longevity step-increases—Circ. Letter 
B-50870, Nov. 15, 1949 

Transportation—household effects—com- 
mutation—evidence requirements for re- 
imbursement—Circ. Letter B-90247, 
OE ae ee 


Comptroller General: 
Remission of liquidated damages: 


Scope of authority: 

Authority conferred upon Comptroller 
General by sec. 306, Federal Prop- 
erty and Administrative Services 
Act of 1949, to remit liquidated dam- 
ages under contracts for supplies or 
services made by General Services 
Adm., or by certain other executive 
agencies, is limited to contracts 
entered into under provisions of title 
III of act, so that Comptroller Gen- 
eral is not authorized to remit 
liquidated damages incurred under 
contracts entered into prior to effec- 
tive date of act 


In view of Govt. Printing Office being 
under legislative branch of Govt., 
and of sec. 309 (a), Federal Property 
and Administrative Services Act of 
1949, defining term “agency head” 
as “head or any assistant head of any 
executive agency,’”’ Comptroller 
General is not authorized pursuant 
to sec. 306 of act to remit liquidated 
damages under G. P. O. contract on 
basis of Public Printer’s recom- 
mendation 
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GENERAL ACCOUNTING OF- 


FICE—Continued. 

Comptroller General—Continued. 

Remission of liquidated damages—Con. 
Scope of authority—Continued. 

Authority vested in Admr, of General 
Services under act of June 6, 1902, to 
remit liquidated damages provided 
for in contracts for construction or 
repair of public buildings or works, 
being inconsistent with authority 
now vested in Comptroller General 
by sec. 306, Federal Property and 
Administrative Services Act of 1949, 
to remit such damages, and sec. 
502 (c) of 1949 act expressly provid- 
ing that authority conferred by that 
act shall not be subject to any incon- 
sistent legislation, Admr. of General 
Services may not remit liquidated 
damages provided for under such 
contracts entered into after effective 
date of 1949 act 

Debt collection matters: 

Administrative furnishing of debt corre- 
spondence, etc.—procedure, generally, 
for reporting accounts with cost contrac- 
tors deemed to be uncollectible—ap- 
parently uncollectible items owed by 
third parties to contractors, in which 
Govt. has financial interest by reason of 
their relation to cost-reimbursable con- 
tracts with Atomic Energy Commission, 
when amounts are $50 or over, are to be 
reported to G. A. O. with supporting 
documents for appropriate action; such 
debts in amounts of $25 to $49.99 may 
be reported in list form without support- 
ing documents, and those under $25 
need not be reported, but record thereof 
should be maintained in administrative 
office even though no further collection 
action is contemplated 

Generally as to accounts with cost con- 
tractors administratively deemed uncol- 
lectible—apparently uncollectible items 
owed by third parties to contractors, in 
which Govt. has financial interest by 
reason of their relation to cost-reimburs- 
able contracts with Atomic Energy 
Commission, when amounts are $50 or 
over, are to be reported to G. A. O. with 
supporting documents for appropriate 
action; such debts in amounts of $25 to 
$49.99 may be reported in list form with- 
out supporting documents, and those 
under $25 need not be reported, but 
record thereof should be maintained in 
administrative office even though no 
further collection action is contemplated. 

Employees—binding effect of informal dis- 

cussions—informal opinions expressed by 

officers or employees of General Account- 
ing Office do not constitute official action 
and cannot under any circumstances be 
recognized as controlling action of Office 
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ACCOUNTING OF- 
FICE—Continued. 

on any matter that may come before it for 

official determination 


Jurisdiction: 


Bids—correction or withdrawal—while, 
generally, question as to whether bid 
may be changed or withdrawn after time 
fixed for opening is for determination by 
G. A. O. prior to final administrative 
action thereon, Navy Dept. may, with- 
out submission for advance decision, de- 
termine certain types of cases involving 
errors in bids alleged prior to award, 
provided control of all such determina- 
tions is centralized so as to insure uni- 
formity in handling 

Leaves of absence—excess leave taken prior 
to retirement—adjustment after reem- 
ployment—question as to whether an- 
nual and sick leave advanced and used 
in excess of that earned by employee 
prior to retirement for disability should 
be charged against leave accruing after 
his reemployment is for determination 
by Civil Service Com 


Regulations: 


Affidavit of non-use of mercenary means 
in obtaining appointment—filing proced- 
ure revision—Gen. Regs. 62, Supp. 1, 
June 15, 1950 

Appropriations, funds, etc.: 

Accounting and reporting procedure: 

Revised procedure—Acctg. Sys. Memo 
7, May 2, 1950. 

Status and application of Gen. Regs. 
No, 100 pending promulgation of re- 
vised regulations—Acctg. Sys. 
Memo 2, June 7, 1949 

Civil service retirement system: 

Standard forms: 

Gen. Regs. 106, Supp. 1, Nov. 4, 1949. 

Designation of Beneficiary—Gen, 
Regs. 106, Supp. 2, June 28, 1950___. 

Leaves of absence—transfers—record of 
leave data transferred—forms and pro- 
cedure—Gen. Regs. 111, June 9, 1950____ 

Revised, amended, or rescinded: 

Gen, Regs. 48, Nov. 7, 1925, rescinded _ . 

Gen. Regs. 50, Apr. 21, 1926, and Supp. 1, 
Apr. 4, 1934, rescinded 

Gen. Regs. 62, Dec. 27, 1926, rescinded. 

Gen. Regs. 80, Aug. 15, 1934, amended__ 

Gen. Regs. 87, June 25, 1936, rescinded 


Gen. Regs. 88—Revised, Oct. 20, 1944, 
and Supp. 2, Dec. 16, 1946, modified _. 

Gen. Regs. 91—Second Revision, Jan. 9, 
1947, amended 

Gen. Regs. 98, Oct. 7, 1943, rescinded in 


Gen. Regs. 98, Oct. 7, 1943, modified.... 
Gen. Regs. 98, Oct. 7, 1943, revised 

Gen. Regs. 99, Nov. 20, 1943, revised. 
Gen. Regs. 100, Oct. 4, 1943, revised... 
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GENERAL ACCOUNTING OF- 


FICE—Continued. 
Regulations—Continued. 
Revised, amended, or rescinded—Con. 
Gen. Regs. 102—Second Revision, June 
28, 1946, revised 
Gen. Regs. 106, Oct. 9, 1946, amended_- 
Gen. Regs. 106, Supp. 1, Nov. 4, 1949, 


Correction of errors in charges and credits 
in accounts current—revised procedure— 
Acctg. Sys. Memo 9, June 29, 1950__.- 

Doubtful claims—Gen. Regs. 50—Revised, 


GENERAL SUPPLY SCHEDULES: 


See Contracts, general supply schedules. 


GIFTS: 


See Donations. 


GOVERNMENT PRINTING OF- 


FICE: 

Addressing, wrapping, and mailing services 
for other agencies—reimburse ment basis— 
G. P. O. may perform addressing, wrap- 
ping, and mailing services at request of 
other Govt. agencies on reimbursable 
basis under sec. 601, Economy Act of June 
30, 1932, provided services charged for are 
properly payable from appropriations of 
requesting agency and are not such ad- 
dressing, wrapping, and mailing services as 
are required under provisions of 44 U. 8. C. 
95 to be performed by G. P. O. at own 


Status as part of legislative branch of Govt.— 
in view of Govt. Printing Office being 
under legislative branch of Govt., and of 
sec. 309 (a), Federal Property and Admin- 
istrative Services Act of 1949, defining 
term “‘agency head” as “head or any 
assistant head of any executive agency,’’ 
Comptroller General is not authorized 
pursuant to sec. 306 of act to remit liqui- 
dated damages under G. P. O. contract on 
basis of Public Printer’s recommendation. 


GRATUITIES: 


Mustering-out pay: 
Eligibility: 

Effect of waiver of statutory right to re- 
tirement pay—retired Army enlisted 
man who waives his statutory right to 
retirement pay in favor of compensa- 
tion payments from Veterans Admin- 
istration may not be considered as not 
transferred to retired list with retire- 
ment pay within meaning of Muster- 
ing-Out Payment Act of 1944, so as to 
be entitled to mustering-out pay con- 
trary to decision of Sec. of Army 
involving persons in similar situations. 

Placement of commissioned warrant offi- 
cers in pay grade W-4 as affecting— 
while Career Compensation Act of 
1949 does not provide for period pay 
as such, sec. 1 (b) (1), Mustering-Out 
Payment Act of 1944, prohibiting pay- 
ment of mustering-out pay to persons 
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Mustering-out pay—Continued. 
Eligibility—Continued. 

receiving base pay higher than that of 
third period, continues to apply to 
persons occupying comparable pay 
grade under 1949 act, so that commis- 
sioned warrant officers who were 
placed in pay grade W-4 under 1949 
act may not receive mustering-out 
pay, even though some of them were 
entitled to such pay prior to said 
placement 


Six months’ death: 


Death during voluntary training flight— 
under sec. 4, Naval Aviation Personnel 
Act of 1940, as amended, six months’ 
death gratuity is payable only in those 
cases where personnel are ‘‘called’’ or 
“ordered” to duty by competent au- 
thority, so that payment of gratuity 
may not be made where Marine Corps 
Reserve officer is killed while participat- 
ing in voluntary training flight without 
having been called or ordered by com- 
petent authority to perform training 


Death while in absence without leave 
status—determination requirement as 
to conduct status—member of armed 
forces who died by suicide during period 
of absence without leave occurring after 
effective date of sec. 4 (b), Armed Forces 
Leave Act of 1946, is to be regarded as 
continuing in pay status during such 
absence for purpose of computing six 
months’ death gratuity at rate of pay 
received at date of death and such 
gratuity, not being part of pay and 
allowances forfeited by sec. 4 (b) for 
absence without leave, may be paid 
upon administrative determination that 
death was not due to misconduct 


HOLIDAYS: 


See Sundays and Holidays. 


HOSPITALS: 


See Medical Treatment. 


HOUSEHOLD EFFECTS: 


Packing, crating, hauling, and shipping. 
See Transportation, household effects. 

Storage. See Storage, private property, house- 
hold effects. 


HOUSING AND ‘HOME FINANCE 


AGENCY: 


Insured mortgage transactions—Govt. sale of 


acquired property—payment of excess sale 
proceeds to mortgagors—proceeds of sale 
of properties acquired by Federal Housing 
Com. under insured mortgage transactions 
in excess of expenses incident to such sales 
may not be paid to mortgagors from and 
after Aug. 10, 1948, effective date of amend- 
ment to sec. 207, National Housing Act, 
as contained in Housing Act of 1948, which, 
in effect, repealed right of mortgagors 
under original sec. 207 to receive such ex- 
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AGENCY— Continued. 
cess proceeds and provided instead that 
unpaid excess proceeds be retained and 
deposited to Housing Insurance Fund, 
regardless of when insurance transactions 
were entered into 
HUSBAND AND WIFE: 

Marriage—validity—marriage by proxy—dis- 
solution by divorce rather than annulment 
as indicating valid marriage—in view of 
doubt as to validity of prior divorce of wife 
of Naval Reserve officer and in absence of 
evidence showing that her prior marriage 
had been dissolved by court of competent 
jurisdiction, officer’s marriage entered 
into in Mexico where both parties were 
represented by proxy may not be consid- 
ered as entitling officer to increased rental 
and subsistence allowances on account of 
dependent lawful wife, even though their 
marriage was dissolved by divorce rather 
than by annulment 

IMMIGRATION AND NATURAL- 
IZATION SERVICE: 

Appropriations. See Appropriations, Justice 
Department, Immigration and Naturaliza- 
tion Service. 

INDIAN AFFAIRS: 

Accounts—ad ministrative examination—dis- 
continuance of—Gen. Regs. 48, Supp. 1, 
Apr. 7, 1950 

INJURIES: 
Personal. See Personal Injuries. 
INTERIOR DEPARTMENT: 

Fish and Wildlife Service—national wild- 
life refuge surplus property sales—statu- 
tory requirement compliance—since there is 
no authority of law for transfer by Dept. of 
Interior of surplus products from national 
wildlife refuges to other agencies without 
reimbursement, and to deny county in 
which refuge is located a portion of revenue 
received from sale of such products would 
be contrary both to provisions in act of 
June 15, 1935, as amended, for payment to 
county of 25 per centum of all moneys re- 
ceived from such sales, and to intent of 
Congress in enacting same, payment must 
be made by agency removing gravel from 
wildlife refuge under special permit, even 
though resulting effect would be monetary 
loss to Govt 

National Park Service. See National Park 
Service. 

INVOICES: 

Certification. See Certificates. 
JURORS: 

See Courts, jurors; Leaves of Absence, court. 
JUSTICE DEPARTMENT: 

Immigration and Naturalization Service: 

Appropriations. See Appropriations, Jus- 
tice Department, Immigration and Nat- 
uralization Service. 

Fees. See Fees, immigration and natural- 
ization. 


Damages—lessee’s liability generally—as 
including protection of property from flood 
damage—provision in letter of intent that 
lessee of Govt.-owned plant pay all main- 
tenance costs would not obligate lessee to 
repair or rebuild plant in event of its dam- 
age or destruction, so that work done by 
lessee prior to execution of formal contract 
in preventing serious damage to plant 
during unprecedented flood may be 
viewed as having been performed for 
benefit of Govt. and lessee may be reim- 
bursed expenses so incurred 


Heat, water, electricity, and other building 


services: 
As being obligation of lessor: 

Awnings—under lease of post office 
quarters providing that lessor shall 
maintain premises in good repair and 
tenantable condition and that satis- 
factory heat, hot and cold water, 
etc., shall be furnished, there is no 
objection to installation of awnings 
at Govt. expense—such awnings being 
included in term “ fixtures’? which 
Govt. may attach to premises pur- 
suant to terms of lease—subject to 
limitations of sec. 322, Economy Act 
of June 30, 1932 

Federal agencies occupying private prem- 
ises in Dist. of Columbia—under lease 
to Federal agency of private property 
in Dist. of Col. which requires lessor 
to furnish water and provides for ad- 
justment in rental when cost of special 
services furnished by lessor is less than 
fixed amount, water rents paid by 
lessor, refund of which is refused by 
Dist., may be included in computing 
cost of such special services. 16 C. G. 
741, distinguished 


Oil and gas—distribution of revenues— 


statutory extension of Federal public-land 
laws as affecting—act of June 22, 1948, ex- 
tending Federal public-land laws to south 
half of Red River in western Oklahoma, 
not having repealed, either expressly or 
by implication, specific provision in act of 

June 12, 1926, for distribution of revenues 

from oil and gas leases in south half of Red 

River between trust fund for benefit of 

certain Indians and State of Okla., such 

revenues should continue to be distributed 
in accordance with provisions of 1926 act, 
regardless of when leases were issued, re- 
newed, etc. 

Personal property—rental agreements. 

Rental Agreements, personal property. 

Public property: 

Furnishing of custodial and utility serv- 
ices—public buildings on wildlife ref- 
uges—disposition of collections—inas- 
much as collections for custodial and 
utility services rendered to industrial 
firms leasing premises at National_Wild- 
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LEASES—Continued. 
Public property—Continued. 


life Refuges do not represent revenues of 
type enumerated in sec. 401, act of June 
15, 1935, as amended, but constitute pay- 
ments to Govt. for cost of such services, 
percentage of such collections may not 
be distributed, pursuant to said sec. 401, 
to county or counties in which refuge is 
located; moreover, to so distribute such 
collections would constitute, in effect, 
indirect appropriation of Federal funds 
to such counties—result clearly not in- 
tended by Congress or implied by terms 
of 1935 act 

Lessee’s liability for repairs—as including 
protection of property from flood dam- 
age—provision in letter of intent that 
lessee of Govt.-owned plant pay all 
maintenance costs would not obligate 
lessee to repair or rebuild plant in event 
of its damage or destruction, so that work 
done by lessee prior to execution of 
formal contract in preventing serious 
damage to plant during unprecedented 
flood may be viewed as having been 
performed for benefit of Govt. and lessee 
may ‘be reimbursed expenses so in- 
curred 

Rent—disposition—rentals of public build- 
ings on wildlife refuges—in view of 
specific requirement in sec. 321, act of 
June 30, 1932, that rentals from public 
buildings be deposited as miscellaneous 
receipts, and ejusdem generis rule of 
statutory construction, revenues de- 
rived from rental of public bulidings 
located on National Wildlife Refuges 
may not be regarded as receipts in- 
cluded within term “other privileges”’ 
on refuges, percentage of which is re- 
quired by sec. 401, act of June 15, 1935, 
as amended, to be distributed to county 
or counties in which refuge is located, 
and, therefore, such revenues are for de- 
posit into Treasury as miscellaneous 


Rent—increases—effect of State regulatory 
statute—in view of provisions of Nebr. 
State law authorizing reappraisal of school 
lands and providing that leases of school 
lands require lessee to pay an annual 
rental of 6 percent of appraised value, pay- 
ment of increased rentals occasioned by 
reappraisal upwards of school lands leased 
to Govt. at fixed rentals is authorized, even 
though leases did not authorize reap- 
praisal of lands by either raising or lower- 
ing their valuation, or require lessee to 
pay annual rentals of 6 percent of ap- 
praised value thereof 

Repairs and improvements: 

Good repair continuance clauses—awning 
installation—under lease of post office 
quarters providing that lessor shall 
maintain premises in good repair and 


tenantable condition, and that satisfac- 

tory heat, hot and cold water, etc., shall 

be furnished, there is no objection to in- 

Sstallation of awnings at Govt. expense— 

such awnings being included in term 

“fixtures”? which Govt. may attach to 

premises pursuant to terms of lease— 

subject to limitations of sec. 322, Econ- 

omy Act of June 30, 1932. 

Limitations: 

Improvements for Government’s con- 
venience not enhancing value of 
property—roadways and walkways 
upon private property leased by U. 8. 
may not be constructed without re- 
gard to provisions of sec. 322 of 
Economy Act, limiting to 25 per cent- 
um of first year’s rental amount which 
may be expended for alterations, im- 
provements, or repairs to leased prop- 
erty, even though, by reason of their 
location, such alterations would be 
solely for convenience of Govt. and 
would result in no enhancement of 
lessor’s property 

Leases for less than a year—in view of 
limitation in sec. 322 of Economy Act 
upon expenditures for repairs, etc., to 
property leased to U. S., not more 
than 25 per centum of net rental for 
original term of lease for less than one 
year which contains option to renew 
on annual basis thereafter may be 
expended for alterations, repairs, or 
improvements until option to renew 
is exercised 

Term “rent” defined—term “rent” as 
used in percentage limitation in sec. 
322 of Economy Act upon expendi- 
tures for repairs, etc., to property leased 
to U. S. means net rent, exclusive of 
value of any special services furnished 
by lessor as part of rental considera- 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 

During period of erroneous suspension 
or removal—employee who erroneously 
was separated from service and, upon 
appeal under Veterans’ Preference Act 
of 1944, as amended, was restored to 
duty pursuant to corrective action ret- 
roactively recommended by Civil 
Service Com. is not entitled to be 
credited with annual leave he would 
have earned during period of his actual 
separation 

Maximum limitation—Navy employees 
transferred to stations outside con- 
tinental U. S.—under general leave 
act of Mar. 14, 1936, and regulations 
of Civil Service Com. authorizing 
transfer of accumulated leave in cases 
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Annual—Continued. 
Accrual— Continued. 
of transfers of employees under same 
leave system, civilian employee of 
Navy who is transferred from position 
in U. 8. to position in naval station 
outside continental limits of U. S. may 
start his overseas service with same 
annual leave to his credit as he had 
in U. S. and might thus lawfully ac- 
cumulate in excess of 60 days’ annual 
leave before expiration of two years of 
overseas service and up to 120 days’ 
maximum before expiration of four 
years of service. 1C. G. 297, modified 


While in receipt of disability compensa- 
tion: 

Under sec. 7, Employees’ Compensa- 
tion Act of 1916, as amended, pro- 
hibiting concurrent receipt of dis- 
ability compensation authorized there- 
under and any salary, pay, or re- 
muneration whatsoever from U. &8., 


Annual—Continued. 
Compensation equivalent payments—Con. 


receiving, while in leave status, Terri- 
torial post differential and cost-of- 
living allowance authorized by sec. 207, 
Independent Offices Appropriation 
Act of 1949, as amended, and E. O. No. 
10000, issued thereunder, even though 
employee fails to return to duty at 


Leave accrued but unused prior to 


death—regulations promulgated by 
Sec. of Army under sec. 90, National 
Defense Act, as amended, fixing com- 
pensation of caretakers of National 
Guard do not provide any compen- 
sable rights for leave not taken prior to 
separation from service, so that no 
greater right to payment for such leave 
legally accrues to estate of deceased 
caretaker and, therefore, payment 
may not be made to administrator of 
estate for leave not taken by caretaker 
prior to his death 
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annual leave may not accrue to em- Lump-sum payments. See Leaves of 

ployee during period that he is in Absence, annual, lump-sum payments. 

receipt of disability compensation. Differential for employees outside U. S. 
Decision of Aug. 12, 1949, 29 C. G. 73, See Leaves of Absence, annual, compen- 

that annual leave may not accrue to sation equivalent payments, inclusion of 

employee for period during which foreign duty differentials. 

he received disability compensation, Lump-sum payments: 

does not require retroactive adjust- Exclusion of non-workdays in computa- 


ment of leave credits, or lump-sum 
payments therefor, made prior to 
that date pursuant to leave regs. 
then in effect 

Advances: 

Compensation adjustments for excess. 
See Leaves of Absence, annual, com- 
pensation adjustments for excess. 

Unliquidated excess—adjustment after 
reemployment—question as to whether 
annual and sick leave advanced and 
used in excess of that earned by em- 
ployee prior to retirement for disability 
should be charged against leave accru- 
ing after his reemployment is for deter- 
mination by Civil Service Com. .-.... 

Compensation adjustments for excess— 
separation from service—reemployment 
after retirement—employee previously 
retired for disability, who was therefore 
not required under applicable leave 
regulations to refund salary paid for 
periods of advanced annual or sick leave, 
does not, upon reemployment, become 
indebted to U. 8. for such salary pay- 


Compensation equivalent payments: 
Inclusion of foreign duty differentials— 
employee who departs from foreign 
post of duty to return to U. S. in 
annual or sick leave status during 
term of renewal of completed employ- 
ment agreement is not precluded from 


tion—in view of act of Mar. 2, 1940, pro- 
viding that days of annual leave with 
pay authorized for employees by act of 
Mar. 14, 1936, shall be exclusive of all 
non-workdays, in computing lump- 
sum payment for accrued annual! leave 
payable under act of Dec. 21, 1944, to 
Sec. of Interior upon his resignation, 
no leave charge should be made for 
Saturdays falling within accrued leave 
period if Sec.’s Office was not regularly 
open for business on Saturdays at time 
of resignation. 25 Comp. Gen. 151, 
distinguished 


For period in receipt of disability com- 


pensation—decision of Aug. 12, 1949, 
29 C. G. 73, that annual leave may not 
accrue to employee for period during 
which he received disability compen- 
sation, does not require retroactive 
adjustment of leave credits, or lump- 
sum payments therefor, made prior to 
that date pursuant to leave regs. then 
in effect 


Law clerks of Federal judges, in general: 


whenever it is evident, at time em- 
ployee of Dept. of Justice transfers to 
judicial branch of Govt., as clerk or 
secretary to Federal judge, that judge 
does not intend to keep leave records 
for such employee, the employee 
should be paid lump sum under act of 
Dec. 21, 1944, for accumulated annual 
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Lump-sum payments—Continued. 


leave from funds available to Dept. of 


Naval station employees outside conti- 


nental U. S. generally—while em- 
ployees of naval stations outside con- 
tinental limits of U. 8. may continue 
to be credited with annual leave at 
rate of 30 days a year and may accumu- 
late up to 120 days, such employees are 
subject to general leave act of Mar. 14, 
1936, and may not be regarded as under 
leave system different from that ap- 
plicable to Federal employees general- 
ly, so that, upon transfer or separation, 
or reemployment after separation, such 
employees are subject to provisions of 
lump-sum leave payment act of Dec. 


Rate at which payable: 


“Additional compensation’’ author- 
ized under sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
for employees stationed outside con- 
tinental U. S., should be considered 
in computing lump-sum payment 
for annual leave pursuant to act of 
Dee. 21, 1944, of employees who are 
separated from service at posts of 
duty outside continental U. 8. 28 
C. G. 377; id. 465, amplified 

Inclusion of Dist. of Col. employee 
compensation increase—under act of 
July 6, 1949, authorizing payment of 
additional compensation to Dist. of 
Col. government employees as of 
first day of first pay period after June 
30, 1948, employee who was sepa- 
rated by reduction in force and re- 
employed subsequent to June 30, 
1948, but prior to July 6, 1949, is not 
entitled to any increase or adjust- 
ment in lump sum paid for leave 
upon separation in order that such 
additional compensation might be 
reflected in lump-sum payment 


Refunds upon reemployment: 


Reemployment after period of erron- 
eous separation—employee restored 
to duty after period of erroneous 
Separation pursuant to corrective 
action retroactively recommended 
by Civil Service Com. under sec. 14, 
Veterans’ Preference Act of 1944, as 
amended, is not required to refund 
lump-sum leave payment properly 


Reemployment in part time position— 
employee who received lump-sum 
payment for accrued leave upon 
change of full time position to part 
time position prior to act of Oct. 5, 
1949, placing part time employees 
under same leave system as full 


Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. 
Lump-sum payments— Continued. 
Refunds upon reemployment—Con. 
time employees, is required, under 
sec. 1, lump-sum leave act of Dec. 
21, 1944, to refund so much of lump- 
sum payment as covers accrued leave 
extending beyond date of 1949 act, 
accrued leave being absorbed, dur- 
ing period between date of change 
in position and date of act, at rate of 
eight hours for each workday 
Secretaries to judges—whenever it is 
evident, at time employee of Dept. of 
Justice transfers to judicial branch of 
Govt. as clerk or secretary to Federal 
judge, that judge does not intend to 
keep leave records for such employee, 
the employee should be paid lump 
sum under act of Dec. 21, 1944, for 
accumulated annual leave from funds 
available to Dept. of Justice 
Transfers to other leave systems—pay- 
ments on account of leave accrual 
during period of disability—under sec. 
7, Employees’ Compensation Act of 
1916, as amended, prohibiting concur- 
rent receipt of disability compensation 
authorized thereunder and any salary, 
pay, or remuneration whatsoever 
from U. 8., annual leave may not 
accrue to employee during period that 
he is in receipt of disability compensa- 
tion, so that such employee is not en- 
titled, upon return to duty to position 
under different leave system, to lump- 
sum payment for annual leave claimed 
to have accrued during such period. 

Naval station employees outside conti- 
nental U. S., in general—while em- 
ployees of naval stations outside conti- 
nental limits of U. 8. may continue to 
be credited with annual leave at rate of 
30 days a year and may accumulate up 
to 120 days, such employees are subject 
to general leave act of Mar. 14, 1936, and 
may not be regarded as under leave 
system different from that applicable to 
Federal employees generally 

Rate of compensation payable—lump-sum 
payments. See Leaves of Absence, annual, 
lump-sum payments, rate at which pay- 
able. 

Recredit of prior accrued leave—reinstate- 
ment after removal without cause—while 
employee restored to duty after period 
of erroneous separation pursuant to cor- 
rective action retroactively recom- 
mended by Civil Service Com. under 
sec. 14, Veterans’ Preference Act of 1944, 
as amended, is not required to refund 
lump-sum leave payment properly made 
(computed upon his accrued annual 
leave less amount of advanced sick 
leave), employee may, in view of leave 
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Annual— Continued. 


Military: 


recredit provisions of sec. 30.411 (b), 

Annual and Sick Leave Regs., elect to 

refund gross amount of lump sum and 

have his leave account recredited with 
annual leave creditable upon separation 
and redebited with amount of advanced 
sick leave 

Separation from service—lump-sum pay- 
ments. See Leaves of Absence, annual, 
lump-sum payments. ~ 

Transfers: 

Full time to “when actually employed” 
position—general rule—employee who 
was transferred from full time perma- 
nent position to “when actually em- 
ployed’’ permanent position is entitled 
under current Annual and Sick Leave 
Regs. to have his accrued annual and 
sick leave transferred to his credit in 
new position, and such leave is avail- 
able for use at any time after effective 
date of “when actually employed” 
appointment 

Navy employee transferred to station out- 
side continental U. S.—under general 
leave act of Mar. 14, 1936, and regula- 
tions of Civil Service Com. authoriz- 
ing transfer of accumulated leave in 
eases of transfers of employees under 
same leave system, civilian employee 
of Navy who is transferred from posi- 
tion in U. 8. to position in naval sta- 
tion outside continental limits of U. S. 
may start his overseas service with 
same annual leave to his credit as he 
had in U. S. and might thus lawfully 
accumulate in excess of 60 days’ annual 
leave before expiration of two years of 
overseas service and up to 120 days 
maximum before expiration of four 
years of service. 1C. G. 297, modified 


Court—compensation payable during period 
excused from duty—night pay differential 
as continuing during jury service—in view 
of sec. 1, act of June 29, 1940, making it 
mandatory that compensation of em- 
ployee not be diminished by reason of jury 
service, and of fact that employees serving 
as jurors are under jurisdiction of court 
and not in leave status within purview of 
sec. 301, Federal Employees Pay Act of 
1945, employee otherwise entitled to night 
pay differential may continue to receive 
such pay for periods excused from duty 
while serving as juror in U. 8. Dist. Ct, 
for Dist. of Col., even though said sec. 
301 providing for night differential for 
classified employees specifically excludes 
“periods when he is in a leave status’’.... 
District of Columbia employees—school 
teachers. See, generally, District of Colum- 
bia, school teachers. 

Jury service. See Leaves of Absence, court. 


Accrual— maximum limitation—interim ac- 
cumulations in excess of maximum—in 
applying provisions of sec. 3 (b), Armed 
Forces Leave Act of 1946, prohibiting 
accumulation on crediting ‘at any time’”’ 
of leave in excess of 60 days, to members 
of armed forces who have accumulated 
maximum of 60 days’ leave, no further 
leave may be regarded as being ac- 
cumulated until such 60 days have been 
reduced by actual taking of leave, so that 
leave taken actually should be charged 
as of that time against 60-day accumu- 
lation of leave in excess of 60 days which 
may be used for leave purposes 

Civilian employees generally—second 
training duty period extension into sub- 
sequent calendar year—leave-without- 
pay status as affecting—employee-mem- 
ber of Naval Reserve, who was in 
civilian pay status upon entering for 
second time within one calendar year a 
period of training duty which extended 
into subsequent calendar year, may be 
granted military leave authorized “in 
any one calendar year” by sec. 9, Naval 
Reserve Act of 1938, as amended, for 
first fifteen days of second calendar year, 
provided there is return to civilian duty 
during that year, even though employee 
may have been in leave-without-pay 
status due to exhaustion of accrued an- 
nual leave at end of prior calendar year. 
10 C. G. 116, and 11 id. 469, distinguished. 


Sick: 


Accrual—during period of erroneous sus- 
pension or removal—employee who 
erroneously was separated from service 
and, upon appeal under Veterans’ 
Preference Act of 1944, as amended, was 
restored to duty pursuant to corrective 
action retroactively recommended by 
Civil Service Com. is not entitled to be 
credited with sick leave he would have 
earned during period of his actual separa- 


Compensation adjustments for excess. 
See Leaves of Absence, sick, compensa- 
tion adjustments for ercess. 
Restoration of prior debit for unliquidated 
advances upon reemployment—while 
employee restored to duty after period 
of erroneous separation pursuant to 
corrective action retroactively recom- 
mended by Civil Service Com. under 
sec. 14, Veterans’ Preference Act of 
1944, as amended, is not required to 
refund lump-sum leave payment 
properly made (computed upon his 
accrued annual leave less amount of 
advanced sick leave), employee may, 
in view of leave recredit provisions of 
sec. 30.411 (b), Annual and Sick Leave 
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Advances—Continued. 
Regs., elect to refund gross amount of 
lump sum and have his leave account 
recredited with annual leave credit- 
able upon separation and redebited 
with amount of advanced sick leave. 
Unliquidated excess—adjustment after 
reemployment—question as to whether 
annual and sick leave advanced and 
used in excess of that earned by em- 
ployee prior to retirement for dis- 
ability should be charged against leave 
accruing after his reemployment is for 
determination by Civil Service Com. 
Compensation adjustments for excess: 
Separation from service: 
Reemployment after retirement—em- 
ployee previously retired for dis- 
ability, who was therefore not re- 


sec. 30.411 (b), Annual and Sick Leave 
Regs., to any sick leave which remained 
to his credit upon separation 

Transfers—full time to “when actually 
employed” position—general rule—em- 
ployee who was transferred from full 
time permanent position to “when 
actually employed” permanent position 
is entitled under current Annual and 
Sick Leave Regs. to have his accrued 
annual and sick leave transferred to his 
credit in new position, and such leave is 
available for use at any time after effec- 
tive date of “‘when actually employed” 
appointment 


Transfers—record of leave data transferred— 


form and procedure—Gen. Regs. 111, June 


Traveling expenses. See Traveling Expenses, 
quired under applicable leave regu- leaves of absence. 

lations to refund salary paid for LEGISLATION: 

periods of advanced annual or sick Statutory construction. See Statutory Con- 
leave, does not, upon reemployment, struction. 

become indebted to U. S. for such LICENSES: 


salary payments 234 Duration—extension—certificates of public 


Sick leave account transferred to tem- 
porary position—em ployee whose un- 
liquidated sick leave indebtedness 
would otherwise have been excused, 
under sec. 30.406, Annual and Sick 
Leave Regs., upon separation from 
indefinite position by reduction in 
force, is not required to make com- 
pensation refund therefor by reason 
of immediate appointment to tem- 
porary position with same agency and 
subsequent separation because of 
“completion of work assignment,” 
even though unliquidated sick leave 
balance was properly charged to 
leave account in temporary position. 

Compensation equivalent payments—in- 
clusion of foreign duty differentials— 
employee who departs from foreign post 
of duty to return to U. S. in annual or 
sick leave status during term of renewal 
of completed employment agreement is 
not precluded from receiving, while in 
leave status, Territorial post differential 
and cost-of-living allowance authorized 
by sec. 207, Independent Offices Appro- 
priation Act of 1949, as amended, and 
E. O. No. 10000, issued thereunder, even 
though employee fails to return to duty 
at expiration of authorized leave 

Recredit of prior accrued leave—em- 
ployees restored to duty after improper 
removal—employee not within purview 
of sec. 6, act of Aug. 24, 1912, as amended 
by act of June 10, 1948, respecting re- 
moval or suspension without pay of 
persons in classified service, who is re- 
stored to duty upon finding that his re- 
moval was unjustified is entitled, under 


convenience and necessity—provisions of 
sec. 9 (b), Administrative Procedure Act, 
extending termination date of licenses re- 
lating to continuing activities to date of 
final action on applications for renewals 
timely made, applying to permit payment 
for transportation of mail at rates fixed 
under sec. 406, Civil Aeronautics Act, as 
amended, until date of final action by Civil 
Aeronautics Board on renewal application 
of airline operating under temporary cer- 
tificate of public convenience and neces- 
sity, even though certificate expires at 


Government insured—default—Govt. sale of 


acquired property—disposition of excess 
sale proceeds—proceeds of sale of proper- 
ties acquired by Federal Housing Com. 
under insured mortgage transactions in 
excess of expenses incident to such sales 
may not be paid to mortgagors from and 
after Aug. 10, 1948, effective date of amend- 
ment to sec. 207, National Housing Act, 
as contained in Housing Act of 1948, which, 
in effect, repealed right of mortgagors 
under original sec. 207 to receive such 
excess proceeds and provided instead that 
unpaid excess proceeds be retained and 
deposited to Housing Insurance Fund, 
regardless of when insurance transactions 
were entered into 


MAILS: 
Transportation. See Transportation, mails. 


MARRIAGE: 
See Husband and Wife. 
MEDICAL EXAMINATIONS: 
See Physical Examinations. 
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MEDICAL TREATMENT: 
Veterans Administration beneficiaries: 
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Ambulance service contracts: 

Effect of incomplete performance on 
right to payment—where contractor, 
under contract with Veterans Adm. to 
furnish ambulance service to veterans, 
went to home of veteran at direction of 
Administration for purpose of trans- 
porting him to veterans hospital and, 
upon finding that veteran already had 
been taken to hospital, made return 
trip without having rendered any 
actual ambulance service, certifying 
officer, in approving  contractor’s 
claim, may consider contract price as 
reasonable value of services rendered, 
in absence of showing of any pecuniary 
savings to contractor by being unable 
to make complete performance 

Payment for extra trip to veteran’s 
home—contractor who, under con- 
tract with Veterans Adm. to furnish 
ambulance service to veterans, makes 
extra trip to veteran’s home due to his 
physical condition not permitting re- 
moval to veterans hospital when am- 
bulance arrived on first trip may be 
paid for extra trip where emergent 
condition did not permit prior ap- 
proval by Administration 


MEETINGS: 


See Conventions, Conferences, Associations, 
Ete. 


MILEAGE: 


Automobiles—use of privately owned. See 
Mileage, travel by privately owned auto- 
mobile. 

Headquarters—travel by privately owned 
automobile—nearby duty places—Phila- 
delphia and Marcus Hook, Pa.—inasmuch 
as metropolitan area of Philadelphia in- 
cludes Marcus Hook, Pa., Coast Guard 
officer who performed travel in privately 
owned automobile between headquarters 
at Philadelphia and Marcus Hook under 
orders authorizing transportation and per 
diem allowance was not in travel status as 
term is defined in regulations issued pur- 
suant to sec. 12, Pay Readjustment Act of 
1942, as amended, so as to be entitled to 
money allowance in lieu of transportation 
for such travel 

Travel by privately owned automobile: 
Common carrier comparative costs: 

As including air transportation—in view 
of par. 8, Standardized Govt. Travel 
Regs., placing air travel on same basis 
as travel by other common carrier, 
employee who elects to travel by pri- 
vately owned automobile pursuant to 
travel order authorizing travel by 
common carrier, including aircraft, or 
by privately owned automobile on 
mileage basis not to exceed cost by 
common carrier, may be paid mileage 


Travel by privately owned automobile—Con. 
Common carrier comparative costs—Con. 
not to exceed amount equal to con- 
structive cost of air transportation plus 
constructive per diem applicable to 
that mode of travel 
Taxicab fare inclusion—when use of 
privately owned automobiles for 
travel on official business is authorized, 
but no determination of advantage to 
Govt. is made under par. 12 (a), 
Standardized Govt. Travel Regs., as 
amended, payment of mileage is 
limited to cost of travel by common 
carrier between points involved, and, 
in constructing total cost of travel by 
common carrier, reasonable taxicab 
fares which would have been incurred 
had travel been by common carrier are 
for consideration 
Dependents of transferred civilian em- 
employees—travel separate and apart 
from employee—where change of station 
orders authorized reimbursement of 
transportation expenses of transferred 
employee’s immediate family and pro- 
vided for allowance of mileage for travel 
by privately owned automobile, but did 
not authorize such travel separate and 
apart from employee, travel authorization 
may, in view of administrative inten- 
tion that mileage would be payable for 
dependents when travel is separate and 
apart from employee, be deemed sufficient 
to authorize allowance of mileage for such 
dependent travel in amount not to 
exceed constructive cost of rail travel 
from old to new station. 28 C. G. 586, 
distinguished 
Garage rent or storage charges in addition. 
See Storage, private property, vehicles, 
automobiles used on mileage basis. 
Headquarters. See Mileage, headquarters, 
travel by privately owned automobile. 


MILITARY LEAVE: 


See Leaves of Absence, military. 


MILITIA: 


Naval—lIllinois Naval Reserve as being 
part of Naval Militia—service in Naval 
Militia of State during period May 27, 
1908—date of act constituting Organized 
Militia as land force only—to Feb. 16, 
1914—date of act making Naval Militia 
part of Organized Militia—may not be 
considered as service in “Organized 
Militia” within contemplation of service 
pay provisions of sec. 3A, Pay Readjust- 
ment Act of 1942, as amended; however, 
legal enlisted service in Illinois Naval Re- 
serve, part of Naval Militia, from Mar. 1, 
1912, to Oct. 22, 1913, may be regarded as 
service in Naval Militia within meaning 
of said sec. 3A and is creditable for pay pur- 
poses thereunder 
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MISCELLANEOUS RECEIPTS: 

Compensation received by naval reservists 
serving as interns in private hospitals— 
Naval Reserve officers on active duty as 
interns in private hospitals who are 
paid compensation by hospitals for per- 
formance of the very services required of 
them as Reserve officers on active duty 
are not entitled, under sec. 4 (f), Selective 
Service Act of 1948, to retain such com- 
pensation and, in view of additional com- 
pensation restrictions of 18 U. 8. C. 1914, 
compensation so paid should be considered 
as received for the account and benefit of 
Govt. and is for collection and covering 
into Miscellaneous Receipts 

National Wildlife Refuge revenues—public 
building rentals—in view of specific re- 
quirement in sec. 321, act of June 30, 1932, 
that rentals from public buildings be de- 
posited as miscellaneous receipts, and 
ejusdem generis rule of statutory construc- 
tion, revenues derived from rental of 
public buildings located on National 
Wildlife Refuges may not be regarded as 
receipts included within term “other 


privileges” on refuges, percentage of which 
is required by sec. 401, act of June 15, 1935, 
as amended, to be distributed to county 
or counties in which refuge is located, and, 
therefore, such revenues are for deposit 
into Treasury as miscellaneous receipts-. 
Refunds—proceeds of collateral security on 


alien delivery bond—refund of proceeds of 
Treasury bond which was deposited as 
collateral security on alien delivery bond 
and covered into Treasury as misc. re- 
ceipts upon breach of delivery bond may 
be made to surety who subsequently be- 
came entitled to return of such proceeds 
from appro. item “other items properly 
returnable”’ contained in appro. “Salaries 
and Expenses, Immigration and Natural- 
ization Service, 1949,’ rather than from 
appro. “Refund of moneys erroneously 
received and covered”’ which is chargeable 
only if refund is not properly chargeable 
to any other appro 
MORTGAGES: 

Government insured. 

ment insured. 
MOTION-PICTURE FILMS: 
Rental agreements. See Rental Agreements, 
personal property. 
MUSTERING-OUT PAY: 
See Gratuities, mustering-out pay. 
NATIONAL GUARD: 

Caretakers—leaves of absence—leave ac- 
crued but unused prior to death. See 
Leaves of Absence, annual, compensation 
equivalent payments, leave accrued but un- 
used prior to death. 

Members—Federal service mustering-in 
qualifications—failure to meet as affecting 
right to pay from Federal funds—member 
ofNational Guard who reports to his com- 


See Loans, Govern- 


Page 
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NATIONAL GUARD— Continued. 
pany rendezvous at call of President is not 
in Federal service nor entitled to pay from 
Federal funds until he meets certain con- 
ditions, including that of being found 
morally, mentally, and physically quali- 
fied, and is mustered into Federal service, 
so that member who fails to meet such 
qualifications is in effect rejected for muster 
and is not entitled to pay from Federal 


NATIONAL PARK SERVICE: 
National Capital Parks—U. S. Park Police— 
military furlough status as constituting em- 
ployment within meaning of act of June 30, 
1949—member of U. S. Park Police who 
was in military furlough status on date of 
enactment of act of June 30, 1949, which 
authorized retroactive increase of $330 in 
annual basic salary of said park police em- 
ployed on date of enactment, may be con- 
sidered as having been an employee on 
that date within meaning of sec. 5 of act, 
so as to be entitled to such retroactive in- 
crease in compensation 
NATIONAL WILDLIFE REFUGES: 
Revenues. See Leases, public property; Mis- 
cellaneous Reciepts, National Wildlife Ref- 
uge revenues. 
NATURALIZATION: 
Fees. See Fees, immigration and naturaliza- 
tion. 
NAVY: 
Correction of naval records. 
military, naval, etc. 
NAVY DEPARTMENT: 
Bid matters—correction or withdrawal of 
bids—procedure—while, generally, ques- 
tion as to whether bid may be changed or 
withdrawn after time fixed for opening is 
for determination by G. A. O. prior to final 
administrative action thereon, Navy 
Dept. may, without submission for ad- 
vance decision, determine certain types of 
cases involving errors in bids alleged prior 
to award, provided control of all such de- 
terminations is centralized so as to insure 
uniformity in handling 
OATHS: 
Authority to administer: 
Delegation of: 
Authority conferred upon heads of de- 
partments, under sec. 206, act of June 
26, 1943, to designate officers and em- 
ployees to administer oaths in connec- 
tion with Fed. employment, may not 
be delegated to subordinates under 
more general authority of delegation 
contained in sec, 12, act of Aug. 2, 
1946, such designation being delegation 
of authority which may not be re- 
delegated under either of said statutes- 
In view of authority conferred upon Sec. 
of Commerce by sec. 2, Reorganization 
Plan No. 5, effective May 24, 1950, in 
accordance with Reorganization Act 


See Records, 


Page 
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OATHS— Continued. 
Authority to administer— Continued. 
Delegation of —Continued. 
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Continued. 
Holding two positions—Continued. 


of 1949, to authorize performance of 
any function of Secretary by any other 
officer or employee of his Department, 
Secretary may delegate to subordi- 
nates authority conferred upon heads 
of departments, under sec. 206, act of 
June 26, 1943, to designate officers and 
employees to administer oaths in con- 
nection with Federal employment. 
29 C. G. 386, modified 


OFFICERS AND EMPLOYEES: 
De facto: 


Compensation: 
Retention of compensation already paid: 
Postal Service employee who was 
given automatic promotion to next 
higher salary grade contrary to spe- 
cific statutory provision setting forth 
prescribed period of service as pre- 
requisite for advancement to higher 
grade is not to be regarded as de facto 
employee and entitled to retain com- 
pensation received prior to time 
error was brought to attention of 
administrative officials; instead such 
employee should be required to re- 
fund all payments of compensation 
made to him in excess of rates spe- 
cifically prescribed by law. 28 C. G. 
514, distinguished 
Applicability of general rule to compen- 
sation based on erroneous postal re- 
ceipts—de facto employee rule does 
not apply to permit retention of 
compensation received in excess of 
rate fixed by statute, and post- 
master who was paid compensation 
based on postal receipts reported for 
prior year by former postmaster, 
which did not exclude ‘‘outside 
sales’ of postage as required by 39 
U. 8. C. 56, may not invoke rule to 
avoid refunding excess, even though 
he was without fault in matter; 
however, in cases of false business 
returns by postmasters, Postmaster 
General is authorized by act of June 
18, 1934, to allow any compensation 
he determines to be reasonable---- 

Details. See Details. 

Holding two positions: 

See, also, Compensation, double. 

Federal personnel holding non-Federal 
positions—part time positions with Na- 
tional Guard—appointment of full time 
Federal employee with salary in excess of 
$2,500 to position as part time adminis- 
trative assistant in State National Guard 
would not result in holding of more than 
one office under Federal Govt. in viola- 
tion of dual employment restrictions of 
act of July 31, 1894, as amended, or of 
dual compensation limitations of sec. 
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1763, R. 8.; nor is latter employment in- 
compatible with former so as to con- 
stitute violations of additional com- 
pensation prohibitions of sec. 1765, R. 


277 


Prohibition as to Army officers accepting or 


holding civil office. See Army, officers, 
civil office acceptance or holding prohibi- 
tion. 

Retired military, naval, etc., personnel 
holding Federal civilian positions— 
Mutual Defense Assistance Act posi- 
tions—dual employment restrictions of 
act of July 31, 1894, as amended, do not 
preclude officer retired for physical dis- 
abllity incurred in line of duty from ac- 
cepting Presidential appointment, by 
and with advice and consent of Senate, 
to one of positions authorized by sec. 
406(e), Mutual Defense Assistance Act 
of 1949; however, under dual compensa- 
tion limitation of sec. 212, act of June 30, 
1932, as amended, officer entitled to re- 
tired pay in excess of $3,000 must elect 
to receive either retired pay or pay for 
civilian position during period of em- 
ployment 


Hours of work: 


Forty-hour week: 

Administrative adjustment of work week 
to include holidays—while determina- 
tion of days which shall constitute 40- 
hour weekly tour of duty to be served 
by employees is not, generally, matter 
in which G, A. O. is concerned so long 
as sound administrative discretion is 
exercised, arbitrary adjustment of 
work schedule, not based on adminis- 
trative necessity but made solely for 
purpose of giving employees time off 
on holiday to which they otherwise 
would not be entitled, is objectionable 
as being repugnant to good administra- 
tive practice and contrary to spirit of 
holiday pay statute of June 29, 1938_. 

Administrative discretion in fixing regu- 
lar tour of duty—general rule—while 
determination of days which shall con 
stitute 40-hour weekly tour of duty to 
be served by employees is not, general- 
ly, matter in which G. A. O. is con- 
cerned so long as sound administrative 
discretion is exercised, arbitrary ad- 
justment of work schedule, not based 
on administrative necessity but made 
solely for purpose of giving employees 
time off on holiday to which they other- 
wise would not be entitled, is objection- 
able as being repugnant to good ad- 
ministrative practice and contrary to 
spirit of holiday pay statute of June 
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OFFICERS AND EMPLOYEES— 

Continued. 

Hours of work—Continued. 
Overtime—compensation. See Compensa- 

tion, overtime. 

Jury service. See Courts, jurors. 

Leaves of absence. See Leaves of Absence. 

Promotions. See Compensation, promotions. 

Reduction in rank—compensation matters. 
See Compensation, reduction. 

Reinstatements—after war transfer—substi- 
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Continued. 
Separation from service—Continued. 
Rescission—Continued. 
1947, requiring administrative office to 
take such corrective action as Civil 
Service Com. finally recommends with 
respect to appeals of preference eligi- 
bles for restoration to duty, Com. 
could recommend restoration of em- 
ployee retroactive to date of separa- 


tute railway postal clerk promoted to 
regular position—it is view of this Office 
that Postmaster General had no authority 
under 39 U. 8. C. 609 to promote substitute 
railway postal clerk to regular position 
where employee was absent on war trans- 
fer when his name was reached for appoint- 
ment to regular position as senior substi- 
tute, and that, upon reinstatement follow- 
ing war transfer, such employee had no 
reemployment rights to regular position. _ 

Retired—reemployment. See Retirement. 

Separation from service: 

Employee status requirements—‘‘classified 
civil service” defined—term “classified 
civil service” as used in sec. 6 (a), act of 
Aug. 24, 1912, as amended by act of June 
10, 1948, respecting removal or suspen- 
sion without pay of persons in classified 
service, has reference to employees who 
have competitive status and who also 
are occupying positions in competitive 


Outside earnings for period of separation as 
affecting right to compensation—status of 
donations, ete.—in computing retroactive 
compensation payable under act of June 
10, 1948, for periods of employee’s unjusti- 
fied or unwarranted removal or suspen- 
sion from service, gifts or loans of money 
made to employee are not to be regarded 
as moneys ‘‘earned by him through other 
employment during such period,’”’ so as 
to require deduction thereof from com- 
pensation allowable 

Rescission: 

Preference-eligible employees—under 
sec. 14, Veterans’ Preference Act of 
1944, as amended by act of Aug. 4, 1947, 
requiring administrative office to take 
such corrective action as Civil Service 
Com. finally recommends with respect 
to appeals of preference eligibles for 
restoration to duty, Com. could 
recommend restoration of employee 
retroactive to date of separation and 
issue supplemental recommendations 
to that effect as long as original recom- 
mendation was made on or after Aug. 
4, 1947, regardless of whether original 
administrative action occurred prior or 
subsequent to that date 

Reopening of previously settled appeals— 
under sec. 14, Veterans’ Preference Act 
of 1944, as amended by act of Aug. 4, 


tion and issue supplemental recom- 
mendations to that effect as long as 
original recommendation was made on 
or after Aug. 4, 1947, regardless of 
whether original administrative action 
occurred prior or subsequent to that 


Suspension from duty—employee status re- 
quirements—“‘classified civil service” de- 
fined—term “classified civil service’’ as 
used in sec. 6 (a), act of Aug. 24, 1912, as 
amended by act of June 10, 1948, respecting 
removal or suspension without pay of 
persons in classified service, has reference 
to employees who have competitive status 
and who also are occupying positions in 
competitive service 

Training: 

Personal v. Government expense: 
Public Health Service personnel: 

To effectuate purposes of sec. 301, 
Public Health Service Act, as 
amended, respecting research and 
investigative duties of Surgeon Gen- 
eral, and other provisions expressly 
related thereto, Surgeon General 
may assign Reserve officers and 
civil service personnel, upon recom- 
mendation of appropriate advisory 
health council, to outside educa- 
tional institutions for training with 
tuition and related fees paid as ad- 
ministrative expenses of particular 
program, and while so assigned reg- 
ular compensation may be paid and, 
if temporarily away from official 
headquarters, actual traveling ex- 
penses may be reimbursed and per 
diem in lieu of subsistence paid in 
accordance with the travel regula- 
tions. 19 C. G. 448, amplified 

Unless otherwise authorized by spe- 
cific statutory authority, service per- 
sonnel of Public Health Service may 
not be trained at Govt. expense for 
various functions of Service not ex- 
pressly related to those functions pre- 
scribed in sec. 301, Public Health 
Service Act, as amended, relating to 
research and investigative duties of 
Surgeon General, or in other provisions 
of act containing express reference 
thereto, notwithstanding fact that 
such various functions in connection 
with which training is proposed may 
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Training—Continued. 
Personal v. Government expense—Con. 
Public Health Service personnel—Con. 
be closely related to responsibilities 
imposed by sec. 301 
OFFSET: 
See Set-Of,. 
OIL: 
See Cards, credit; Contracts, gasoline and oil, 


ORDERS: 

Travel—amendment—orders issued in one 
fiscal year and amended in succeeding 
fiscal year—under sec. 106, Dept. of State 
Appro. Act, 1949, extending availability of 
appropriations for expenses of travel of 
personnel and their dependents outside 
continental U. 8., including transporta- 
tion of household effects, etc., in case of 
travel or transportation begun, but not 
completed, during fiscal year 1949, ex- 
penses incurred under amendments to 
orders issued in fiscal year 1949 and 
amended after June 30, 1949, because of 
conditions outside traveler’s control, may 
be charged to 1949 appropriation where 
portion of travel or transportation began 
in said fiscal year, provided amendments 
confer no greater rights than those to which 
traveler would have been entitled when 
original orders were issued 

PACKING, CRATING, HAULING, 
ETC., OF HOUSEHOLD EF- 
FECTS: 

See Transportation, household effects, packing, 

crating, hauling, unpacking, etc. 
PANAMA CANAL: 

Employees—survivor retirement annuities. 
See Retirement, civilian, annuities, survivor 
annuity eligibility. 

PAY: 
Active duty: 
Hospitalization, medical treatment, etc. : 
Extension beyond period of training 
duty—member of Naval Reserve who 
is injured in line of duty while em- 
ployed on training duty is entitled, 
under sec. 4, Naval Aviation Person- 
nel Act of 1940, as amended, to receive 
active-duty pay and allowances while 
hospitalized as result of such injury, 
even though period of hospitalization 
extends beyond period of training 


Tiiness or injury of naval reservists en 
route to training station: 

Members of Naval Reserve ordered 
to training duty who are injured 
while employed in travel to training 
duty, or who are hospitalized at 
place of duty for injury not incurred 
while employed on training duty, 
are not entitled to pay and allow- 
ance benefits prescribed by sec. 4, 
Naval Aviation Personnel Act of 


Hospitalization, medical treatment, ete.— 
Continued. 
Iliness or injury of naval reservists en 
route to training station—Con. 
1940, as amended, for naval reserv- 
ists who suffer disability while 
“employed” on active duty or train- 


Officers or enlisted men of Naval Re- 
serve who, pursuant to training 
duty orders, commenced travel to 
their duty stations for training, but 
who were unable to report for, or 
perform, training duty because of 
injury or illness, may not be con- 
sidered as actually “employed on 
active duty or on training duty” 
within meaning of sec. 7, Naval Re- 
serve Act of 1938, as amended, so as 
to be entitled thereunder to pay and 
allowances for ordered period of 
training duty 

Marine Corps reservists injured while on 
training duty—member of Marine 

Corps Reserve who is injured while 

on authorized training duty is en- 

titled under Naval Aviation Personnel 

Act of 1940, as amended, to continue in 

receipt of active-duty pay and al- 

lowances for period of hospitalization 
and while awaiting action on his dis- 
ability retirement proceedings 
Naval reservist hospitalized during en- 
tire period of training duty: 

Members of Naval Reserve ordered to 
training duty who are injured while 
employed in travel to training duty, 
or who are hospitalized at place of 
duty for injury not incurred while 
employed on training duty, are 
not entitled to pay and allowance 
benefits prescribed by sec. 4, Naval 
Aviation Personnel Act of 1940, as 
amended, for naval reservists who 
suffer disability while “employed”’ 
on active duty or training duty__-. 

Naval Reserve enlisted man ordered to 
training duty who performed travel 
from his home to training duty sta- 
tion, but who performed no actual 
training duty because of illness re- 
quiring hospitalization at place of 
duty, is to be regarded as having per- 
formed authorized travel to and 
from training duty within meaning 
of sec. 7, Naval Reserve Act of 1938, 
as amended, so as to be entitled 
thereunder to pay and allowances 
for time required to travel from his 
home to place of training duty and 


Under sec. 7, Naval Reserve Act of 
1938, as amended, authorizing active- 
duty pay and allowances for mem- 
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PAY—Continued. 
Active duty—Continued. 


Hospitalization, medical treatment, etc.— 
Continued. 
Naval reservist hospitalized during en- 
tire period of training duty—Con. 
bers of Naval Reserve on training 
duty “when employed in authorized 
travel to and from such duty,” 
Naval Reserve officer who was hos- 
pitalized en route to her training 
duty station as a result of an ac- 
cident, Employees’ Compensation 
Com. thereafter assuming responsi- 
bility for her case, etc., would be 
entitled only to pay and allowances 
for time required to travel from her 
home to place of hospitalization___- 

Marine Corps Reserve—hospitalization, 
medical treatment, etc. See Pay, active 
duty, hospitalization, medical treatment, 
etc. 

National Guard—entitlement as affected 
by failure to meet Federal service muster- 
ing-in qualifications—member of Na- 
tional Guard who reports to his company 
rendezvous at call of President is not 
in Federal service nor entitled to pay 
from Federal funds until he meets certain 
conditions, including that of being found 
morally, mentally, and physically 
qualified, and is mustered into Federal 
service, so that member who fails to 
meet such qualifications is in effect re- 
jected for muster and is not entitled to 
pay from Federal funds 

Naval Reserve—hospitalization, medical 
treatment, etc. See Pay, active duty, 
hospitalization, medical treatment, etc. 

Retired personnel—advancement in rank 
upon retirement—Navy officers of grade 
or rank of capgain or below, either per- 
manent or temporary, who were specially 
commended for performance of duty in 
actual combat under sec. 412 (a), Officer 
Personnel Act of 1947, and, by reason 
thereof, placed upon retired list with 
rank of next higher grade than that in 
which serving at time of retirement, 
would not be entitled to be recalled to 
active duty in such honorary rank and 
receive active-duty pay and allowances 
of that rank. 28 C. G. 531, amplified. 

Senior member of Naval Staff Com. of 
United Nations—rate of personal money 
allowance for inclusion—under sec. 
504 (c), Officer Personnel Act of 1947, 
authorizing Navy officer designated as 
senior member of Naval Staff Com. of 
United Nations to receive pay and al- 
lowances of vice admiral and, in addition 
thereto, personal money allowance of 
$2,200 per year, such officer is entitled to 
pay and allowances of vice admiral, that 
is, pay and allowances of rear admiral, 
upper half, and personal money allow 


ance of $500 per year, plus personal 
money allowance of $2,200 specifically 
authorized for such officer under said 
sec. 504 (c) while so serving 


Additional: 


Aviation duty. See Pay, aviation duty. 
Gratuities. See Gratuities. 
Longevity. See Pay, longevity. 
Medical and dental officers: 
Entitlement of retired officers upon recall 
to active duty: 

Officers of Medical or Dental Corps of 
Regular Army retired prior to and 
not serving on active duty on Sept. 
1, 1947, are not entitled, upon sub- 
sequent recall to active duty with 
Medical or Dental Corps, to addi- 
tional active-duty pay of $100 per 
month authorized for certain medi- 
cal and dental officers by section 203, 
Career Compensation Act of 1949__- 

Medical or Dental Corps officers on 
active list of Regular Navy on 
Sept. 1, 1947, who are subsequently 
retired and thereafter, but prior to 
Sept. 1, 1952, are recalled to active 
duty with Medical or Dental Corps 
under either sec. 422 or 423 of title 
34, U. 8. C., are entitled to $100 per 
month additional active-duty pay 
authorized by sec. 203, Career Com- 
pensation Act of 1949, for certain 
medical and dental officers 

Medical or Dental Corps officers on 
active list of Regular Navy on 
Sept. 1, 1947, who upon subsequent 
retirement are continued on active 
duty with Medical or Dental Corps, 
are entitled to $100 per month addi- 
tional active-duty pay authorized 
for certain medical and dental offi- 
cers by sec. 203, Career Compensa- 
tion Act of 1949 

Officers of Medical or Dental Corps of 
Regular Navy who were retired 
prior to Sept. 1, 1947, but were serv- 
ing on active duty on that date are 
entitled for subsequent periods of 
active duty with Medical or Dental 
Corps to additional pay of $100 per 
month authorized for certain medi- 
cal and dental officers by sec. 203, 
Career Compensation Act of 1949__- 

Entitlement where failure to volunteer 
would result in induction—Naval Re- 
serve officers of Medical and Dental 

Corps who apply for and are accepted 

for active duty of one year or more 

during five-year period beginning 

Sept. 1, 1947, may be considered as 

having volunteered for such active 

duty so as to be entitled to additional 
pay of $100 per month authorized by 
sec. 1A, Pay Readjustment Act of 
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Medical and dental officers— Continued. 
1942, as added by sec. 101, act of Aug. 5, 
1947, notwithstanding their failure to 
volunteer could or would result in 
their induction into armed forces in 
some other capacity pursuant to pro- 
visions of Selective Service Act of 1948. 


Naval reservists serving as interns in 
private hospitals—Naval Reserve officers 
on active duty as interns in private hos- 
pitals who are paid compensation by 
hospitals for performance of the very 
services required of them as Reserve 
officers on active duty are not entitled, 
under sec. 4 (f), Selective Service Act of 
1948, to retain such compensation and, 
in view of additional compensation re- 
strictions of 18 U. 8S. C. 1914, compensa- 
tion so paid should be considered as re- 
ceived for the account and benefit of 
Govt. and is for collection and covering 
into Miscellaneous Receipts 


Period pay. See Pay, period. 

Retention after expiration of enlistment. 
See Pay, retention after erpiration of en- 
listment, one-fourth additional. 


Submarine duty. See Pay, submarine 
duty. 

Allowances—personal money allowance. 
See Allowances, personal money allowance. 


Aviation duty: 
Nonflying officer limitations: 


Designation as crew or noncrew member 
as affecting—in view of limitation of 
$720 per annum on increased pay of 
“nonflying officers’”’ imposed by sec. 
604, National Military Establishment 
Appro. Act, 1950, nonflying officers 
who qualify for increased flying pay 
during fiscal year 1950 may not be paid 
in excess of said limitation regardless 
of whether they are designated as crew 
members, on noncrew members, even 
though sec. 204, Career Compensation 
Act of 1949, provides for incentive pay 
of $100 per month for noncrew officers 
qualifying for flying pay thereunder -- 

Scope of limitation—in view of limitation 
of $720 per annum on increased pay of 
“nonflying officers’? imposed by sec. 
604, National Military Establishment 
Appro. Act, 1950, nonflying officers 
who qualify for increased flying pay 
during fiscal year 1950 may not be paid 
in excess of said limitation regardless 
of whether they are designated as crew 
members or noncrew members, even 
though sec. 204, Career Compensation 
Act of 1949, provides for incentive pay 
of $100 per month for noncrew officers 
qualifying for flying pay thereunder--. 

Civilian employees. See Compensation. 


after expiration of enlistment—additional 
one-fourth of former pay—sec. 1422, R. S., 
made applicable to Coast Guard by sec. 
367, act of Aug. 4, 1949, not being incon- 
sistent with Career Compensation Act of 
1949, nor expressly repealed thereby, re- 
mains in effect, so that enlisted men of 
Coast Guard detained beyond their terms 
of enlistment when considered essential to 
public interest may be paid addition one- 
fourth of their former pay for period of 
detention 

Concurrent with civilian compensation. See 
Compensation, double. 

Detailed personnel. See Details. 

Discharges and _ dismissals—undesirable 
discharge changed to honorable discharge 
for convenience of Govt.—entitlement to 
pay for period of unauthorized absence— 
although undesirable discharge given 
enlisted man for reasons including absence 
without leave was, upon later disclosure 
of circumstances, corrected to honorable 
discharge for convenience of Govt. by 
Naval Board of Review, Discharges and 
Dismissals pursuant to sec. 301, Service- 
men’s Readjustment Act of 1944, enlisted 
man is nevertheless not entitled to pay for 
period of unauthorized absence 

Inactive duty training—Organized Reserve 
Corps—general rule—in view of authority 
now vested in Sec. of Army to prescribe 
regulations for administration of Organized 
Reserve Corps, payment of inactive duty 
training pay may be made to members of 
Organized Reserve Corps units, unless 
prohibited by regulations, when only one 
individual is assigned to unit or when only 
one individual of unit is present at regular- 
ly scheduled authorized pay assembly of 
unit to which more than one member is 
assigned. 8 C. G. 373, distinguished 


Leaves of absence. See Leaves of Absence. 
Longevity: 


Retainer pay. See Pay, retainer. 

Retired pay. See Pay, retired, longevity 
credits. 

Service credits: 

Cadet service—midshipman or cadet 
service in Army, Navy, and Coast 
Guard academies constitutes “‘active 
Federal service’ which may be added 
to service specifically enumerated in 
secs. 8 and 9, Pay Readjustment Act 
of 1942, as amended, in computing 
length of service for longevity pay pur- 
poses of enlisted men; but officers, in- 
cluding warrant officers and commis- 
sioned warrant officers, are precluded 
by act of Mar. 4, 1913, from counting 
such service in computing length of 
service for any purpose 

Midshipman service—midshipman or 
cadet service in Army, Navy, and 








640 


PAY—Continued. 
Longevity—Continued. 
Service credits—Continued. 














Coast Guard academies constitutes 
“active Federal service” which may 
be added to service specifically enu- 
merated in secs. 8and 9, Pay Readjust- 
ment Act of 1942, as amended, in com- 
puting length of service for longevity 
pay purposes of enlisted men; but 
officers, including warrant officers and 
commissioned warrant officers, are 
precluded by act of Mar. 4, 1913, from 
counting such service in computing 
length of service for any purpose... 

Naval Militia service—service in Naval 
Militia of State during period May 27, 
1908—date of act constituting Organ- 
ized Militia as land force only—to 
Feb. 16, 1914—date of act making 
Naval Militia part of Organized 
Militia—may not be considered as 
service in “Organized Militia” within 
contemplation of service pay provi- 
sions of sec. 3A, Pay Readjustment 
Act of 1942, as amended; however, 
legal enlisted service in Ilinois Naval 
Reserve, part of Naval Militia, from 
Mar. 1, 1912, to Oct. 22, 1913, may be 
regarded as service in Naval Militia 
within meaning of said sec. 3A and is 
creditable for pay purposes there- 

Retired pay. See Pay, retired, longevity 
credits. 


Mustering-out pay. See Gratuities, muster- 


ing-out pay. 


Period: 


See, also, related heading: Pay, longevity. 


Service credits: 


Naval Militia service—service in Naval 
Militia of State during period May 27, 
1908—date of act constituting Organ- 
ized Militia as land force only—to 
Feb. 16, 1914—date of act making 
Naval Militia part of Organized 
Militia—may not be considered as 
service in “‘Organized Militia’ within 
contemplation of service pay provi- 
sions of sec. 3A, Pay Readjustment 
Act of 1942, as amended; however, 
legal enlisted service in Illinois Naval 
Reserve, part of Naval Militia, from 
Mar. 1, 1912, to Oct. 22, 1913, may be 
regarded as service in Naval Militia 
within meaning of said sec. 3A and is 
creditable for pay purposes there- 

Retired personnel. See Pay, retired, 
longevity credits. 


Promotions: 
Effective date: 


Date of completion of required service v. 
date of announcement order: 

In view of provisions of act of Oct. 14, 

1942, fixing date for commencement 
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Promotions—Continued. 
Effective date—Continued. 


Date of completion of required service v. 
date ofannouncement order—Con. 

of higher pay because of promotion 
of Army officers as date of order an- 
nouncing promotion, Army officer 
who, under sec. 3, act of July 31, 
1935, as amended, was entitled to be 
immediately promoted from captain 
to major by reason of having com- 
pleted 17 years’ service, but whose 
promotion was not accomplished and 
formally announced until sometime 
later, is not entitled to pay and 
allowances of major until date pro- 
motion was announced by formal 
Regular Army officers who are pro- 
moted upon completion of requisite 
years of service under any of pro- 
visions of Officer Personnel Act of 
1947 are not entitled to pay and al- 
lowances of higher grade until date 
of formal order announcing pro- 
motion—which date is established 
generally by act of Oct. 14, 1942, 
effective date for increasing pay and 
allowances of Army officers advanced 
in rank—even though announcement 
order may not be issued until after 
date of completion of required ser- 
vice or acceptance of promotion.... 


Saved pay and allowances: 


Enlisted personnel: 
Savings clause operation limitation: 
Under savings clause in sec. 515 (b), 
Career Compensation Act of 1949, 
providing that for limited time 
enlisted members of uniformed 
services shall not suffer, by reason 
of act, any reduction in “total 
compensation’’ to which they were 
entitled immediately prior to 
effective date of act, enlisted man 
promoted to higher grade after 
effective date of act, pay and al- 
lowances of such grade being less 
than “total compensation’’ re- 
ceived in lower grade under prior 
law, may cortinue to be paid 
“total compensation’ received in 
lower grade provided he continues 
to qualify therefor...............-. 
Maximum ‘total compensation’’ 
saved to members of uniformed 
services who, upon promotion in 
grade after Oct. 1, 1949, become en- 
titled to increase in pay insufficient 
to effect termination of their rights 
under savings provisions of sec. 
515 (b), Career Compensation Act 
of 1949, is pay and allowances fixed 
by prior law for grades which such 
members held on Sept. 30, 1949, 
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Saved pay and allowances—Continued. 
Enlisted personnel—Continued. 
Savings clause operation limitation— 
Continued. 

including Govt.’s contribution 
to family allowance, provided 
qualifications therefor do not 
cease, and may not include any 
increase in pay appertaining to 
promotions 


Retainer: 


Naval Reserve: 

Acceptance of Reserve commission 
after termination of commission in 
Regular service prior to deadline for 
applying for retention therein—naval 
aviation officers commissioned pur- 
suant to act of Aug. 13, 1946, as amend- 
ed, whose commissions are terminated 
at their request by Sec. of Navy prior 
to expiration of time limit for applying 
for retention in Regular service and 
who accept commissions in Naval 
Reserve may, upon application there- 
for, be granted retainer pay and other 
benefits provided by sec. 9 (a) of 


Election to receive pay under act of Aug. 
10, 1946, or prior laws: 

Enlisted men of Naval Reserve who, 
pursuant to provisions of sec. 204, 
Naval Reserve Act of 1938, initially 
are transferred to Fleet Reserve on 
or after Aug. 10, 1946—date of act 
amending said sec. 204—and who 
elect to receive retired and retainer 
pay under laws in effect immediately 
prior to Aug. 10, 1946, may not in- 
voke provisions of sec. 204, as amend- 
ed, in computation of retired and 
retainer pay 

Navy enlisted men who on or after 
effective date of Career Compensa- 
tion Act of 1949 transferred to Fleet 
Reserve under sec. 203 or 204, Naval 
Reserve Act of 1938, as amended, and 
who elected to have their pay com- 
puted under provisions of law in 
effect prior to Aug. 10, 1946—date of 
act amending said sec. 204—are en- 
titled, depending upon sec. under 
which transferred, to have their re- 
tainer pay computed at one-third or 
one-half of basic pay provided for 
men of their grade with their length 
of service, plus 10 per centum in- 
crease if qualified therefor under sec. 


Savings clause effect—Navy enlisted men 
who are drawing saved pay under sec. 
515, Career Compensation Act of 1949, 
at time of transfer to Fleet Reserve 
under sec. 203 or 204, Naval Reserve 
Act of 1938, as amended, are entitled 


Naval Reserve—Continued. 
to have their retainer pay computed 
on base pay, including saved pay, they 
were receiving ‘‘at the time of trans- 
fer”’ 


Retention after expiration of enlistment—one- 


fourth additional—public need essential- 
ity—sec. 1422, R. S., made applicable to 
Coast Guard by sec. 367, act of Aug. 4, 
1949, not being inconsistent with Career 
Compensation Act of 1949, nor expressly 
repealed thereby, remains in effect, so that 
enlisted men of Coast Guard detained 
beyond their terms of enlistment when 
considered essential to public interest may 
be paid additional one-fourth of their 
former pay for period of detention 


Retired: 


See, also, related heading: Retirement, 
military, naval, etc. 

Active-duty pay increases for extraordi- 
nary heroism and/or for conduct marks— 
Coast Guard enlisted personnel—sec. 
357 (c), act of Aug. 4, 1949, not having 
been repealed either expressly or by im- 
plication by Career Compensation Act 
of 1949, is still in effect, so that 10 percent 
increase in active-duty pay, etc., author- 
ized by sec. 357 (c) for extraordinary 
heroism and/or attainment of average 
conduct marks not less than statutory 
maximum requirements, may be paid to 
enlisted men on retired list of Coast 


Certification of award amendment to cor- 
rect rate of pay—overpayment refund 
liability—former officer who was certi- 
fied by Sec. of War to Veterans Adm. in 
accordance with E. O. No. 8099, as 
amended, to receive retirement pay 
under sec. 5, act of Apr. 3, 1939, as 
amended, at rate in excess of that to 
which he was entitled by virtue of his 
grade and length of service, but whose 
certification of award subsequently was 
amended to show his correct monthly 
rate of retirement pay retroactive to date 
of original award, is required to refund 
amounts representing overpayments of 
retirement pay based upon erroneous 
certification of award. 25 C. G. 802, 
distinguished 

Concurrent with civilian compensation. 
See Compensation, double. 

Fleet reservists’ election as to method of 

pay computation: 

Member of Fleet Reserve who was trans- 
ferred to retired list by reason of physi- 
cal disability prior to completion of 
30 years’ service may, under sec. 411, 
Career Compensation Act of 1949, elect 
either to qualify for disability retire- 
ment pay under other provisions of 
act or to have his retired pay com- 








INDEX DIGEST 


PAY—Continued. 
Retired—Continued. 
Fleet reservists’ election as to method of 


pay computation—Continued. 
puted by method (a) or (b) in sec. 511; 
however, upon election to have his 
retired pay computed under method 
(b), such pay may not be computed 
upon basis of highest officer or warrant 
officer grade held by such member 
prior to completion of 30 years’ service. 
Members of Fleet Reserve who are trans- 
ferred to retired list by reason of physi- 
cal disability and who elect under 
option (B) in sec. 411, Career Com- 
pensation Act of 1949, to receive retired 
pay or retirement pay computed by 
one of two methods contained in sec. 
511 are not required to further irrevo- 
eably elect one or other of two meth- 
ods, but may receive retired pay, in 
amount whichever is greater from time 
to time, computed by either method, 
same as non-disabled retired members. 
Fleet reservists’ election to receive pay 
under act of Aug. 10, 1946, or prior laws: 
Enlisted men of Naval Reserve who, 
pursuant to provisions of sec. 204, 
Naval Reserve Act of 1938, initially 
are transferred to Fleet Reserve on or 
after Aug. 10, 1946—date of act amend- 
ing said sec. 204—and who elect to 
receive retired and retainer pay under 
laws in effect immediately prior to 
Aug. 10, 1946, may not invoke pro- 
visions of sec. 204 as amended in com- 
putation of retired and retainer pay-__- 
Navy enlisted men who on or after effec- 
tive date of Career Compensation Act 
of 1949 transferred to Fleet Reserve 
under sec. 203 or 204, Naval Reserve 
Act of 1938, as amended, and who 
elected to have their pay computed 
under provisions of law in effect prior 
to Aug. 10, 1946—date of act amending 
said sec. 204—are entitled, depending 
upon sec. under which transferred, to 
have their retainer pay computed at 
one-third or one-half of basic pay pro- 
vided for men of their grade with their 
length of service, plus 10 per centum 
increase if qualified therefor under sec. 
Be DG dapatuidendt atninncisen 
Limitations—concurrent civilian compen- 
sation. See Compensation, double, re- 
tired personnel, concurrent retired and 
ewilian service pay; Officers and Employ- 
ees, holding two positions. 


Longevity credits: 


Double time for foreign service: 

Enlisted personnel—credit for double 
time served in certain foreign areas 
prior to Aug. 24, 1912, which under 
10 U. 8. C. 956 may be counted in 
computing length of service neces- 
sary for retirement, may not be 
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Retired—Continued. 
Longevity credits—Continued. 


Double time for foreign service—Con. 
counted toward 30 years’ service 
necessary to qualify enlisted men to 
receive retired pay of highest tem- 
porary grade held between Sept. 9, 
1940, and June 30, 1946, as authorized 
by sec. 203 (e), Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1048.................. 

Reserve components of armed serv- 
ices—satisfactory Federal service 
for period specified in sec. 302 (a), 
Army and Air Force Vitalization 
and Retirement Equalization Act 
of 1948, qualifies certain members 
and former members of reserve com- 
ponents of armed services not for re- 
tirement but for retired pay, so that 
credit for double time served in for- 
eign areas prior to Aug. 24, 1912, 
which under 10 U. 8. C. 956 may be 
counted in computing length of serv- 
ice necessary for retirement, may not 
be counted to establish eligibility of 
persons otherwise within purview of 
said sec. 302 (a) to retired pay au- 
thorized thereby.................... 

Navy enlisted men transferred to retired 

list from Fleet Reserve—prior to com- 

pletion of 30 years’ service—naval re- 
servists initially transferred to Fleet 

Reserve pursuant to sec. 204, Naval 

Reserve Act of 1938, prior to Aug. 10, 

1946, who subsequently are trans- 

ferred to retired list of Regular Navy 
for physical disability prior to com- 
pletion of 30 years’ naval service in 
accordance with sec. 206 of said act are 
not entitled to include permanent 
additions in computation of their re- 
tired pay until they have completed 

—.. 2 ee 

Reserve personnel retired for age— 

“three hundred and sixty days per 

year” as referring to full year—in com- 
puting retired pay of members or 
former members of reserve components 
of armed forces under sec. 303, act of 
June 29, 1948, words “three hundred 
and sixty days per year” as used in 
that section are to be considered as 
meaning a full year’s service in totaling 
periods of active Federal service, even 
though an individual may have com- 
pleted total of 365 days’ active Federal 
service during one or more calendar 


Services rendered after attaining age of 
sixty years—member of Coast Guard 
Reserve in inactive duty status on 
active list of Reserve, who is author- 
ized to participate in reserve program 
after age of sixty years, may earn and 
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PAY—Continued. Page | PAY—Continued. 
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Longevity credits—Continued. 
be credited with satisfactory Federal 
service for purpose of qualifying for 
retired pay provided for in sec. 302 (a), 
act of June 29, 1948, after passing six- 
tieth birthday and before attaining age 
of sixty-four years 
Navy enlisted men transferred to retired 
list from Fleet Reserve, in general: 
Prior to completion of 30 years’ service: 
Naval reservists initially transferred 
to Fleet Reserve pursuant to sec. 
204, Naval Reserve Act of 1938, 
prior to Aug. 10, 1946, who subse- 
quently are transferred to retired list 
of Regular Navy for physical disabil- 
ity prior to completion of 30 years’ 
naval service in accordance with sec. 
206 of said act are not entitled to in- 
clude permanent additions in com- 
putation of their retired pay until 
they have completed 30 years’ 
service 
Member of Fleet Reserve who was 
transferred to retired list by reason 
of physical disability prior to com- 
pletion of 30 years’ service may, 
under sec. 411, Career Compensation 
Act of 1949, elect either to qualify for 
disability retirement pay under 
other provisions of act or to have his 
retired pay computed by method (a) 
or (b) in sec. 511; however, upon elec- 
tion to have his retired pay com- 
puted under method (b), such pay 
may not be computed upon basis of 
highest officer or warrant officer 
grade held by such member prior to 
completion of 30 years’ service 
Navy, Marine Corps, and Coast Guard 
personnel retired while or after serving 
in higher temporary rank : 
Commissioned warrant officer advanced 
on retired list to highest rank held— 
in view of requirement of method (b) 
of sec. 511, Career Compensation Act 
of 1949, that members of uniformed 
services have their retired pay com- 
puted upon active-duty pay of highest 
rank satisfactorily held, retired pay of 
permanent commissioned warrant 
officer advanced on retired list to rank 
of lieutenant with retired pay based 
on that rank, under sec. 10, act of July 
24, 1941, as amended, is required to be 
computed upon active-duty pay of 
lieutenant—unless restored to com- 
missioned warrant officer status— 
even though retired pay of commis- 
sioned warrant officer with compara- 
ble service would be higher 
Limitation on computation of pay while 
on retired list of Coast Guard—retired 
member of Coast Guard who satisfac- 


Navy, Marine Corps, and Coast Guard 
personnel retired while or after serv- 
ing in higher temporary rank—Con. 

torily held higher rank, grade, or rating 
in another branch of uniformed serv- 
ices is not entitled under sec. 511, 
Career Compensation Act of 1949, 
while on retired list of Coast Guard, to 
retired pay computed on active-duty 
pay of such higher rank, grade, or 
rating 

Officers with combat commendation— 

reservists retired under Army and Air 
Force Vitalization and Retirement Equal- 
ization Act—Naval Reserve officer, 
awarded Navy Cross for specially com- 
mendable duty in actual combat, who 
was transferred to retired list under 
title III, Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948, providing retirement pay 
system for members of reserve com- 
ponents of armed services, would not 
come within provisions of sec. 412 (a), 
Officer Personnel Act of 1947, so as to be 
entitled by virtue of having been spe- 
cially commended for combat duty to 
three-fourths of active-duty pay of grade 
in which serving at time of retirement__- 
Qualifying for after attaining age of sixty 
years—member of Coast Guard Reserve 
in inactive duty status on active list of 
Reserve, who is authorized to partici- 
pate in reserve program after age of sixty 
years, may earn and be credited with 
satisfactory Federal service for purpose 
of qualifying for retired pay provided 
for in sec. 302 (a), act of June 29, 1948, 
after passing sixtieth birthday and be- 
fore attaining age of sixty-four years. __ 
Rear admirals of Naval Reserve—effect of 
special statute conferring upper-half pay 
after June 30, 1946—under sec. 7, act of 
Feb. 21, 1946, as amended, providing 
that retired pay of officer retired pur- 
suant to sec. 6 of act may be based on 
highest rank, permanent or temporary, 
held while on active duty prior to June 
30, 1946, unless at time of retirement he 
is serving in higher permanent rank or 
grade, rear admiral of Naval Reserve en- 
titled to active-duty pay of upper half by 
virtue of act of Mar. 17, 1949, may have 
his retired pay computed on active-duty 
pay of rear admiral, upper half, when 
transferred to retired list pursuant to 
said sec. 6 

Redetermination of disability status of 
officers retired or released from active 
duty without pay—computation basis— 
Marine Corps Reserve officer who is re- 
leased from active duty, without pay, for 
physical disability pursuant to decision 
of Naval Retiring Board is entitled, 
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upon review of his case under sec. 302 (a), 

Servicemen’s Readjustment Act of 1944, 

as amended, to have rate of retired pay 

to which entitled on and after date he 
was placed on retired list computed 
under law in effect at time of release from 
active duty as though Review Board’s 
decision and recommendation for retire- 
ment had been made at that time 

Reserve personnel generally: 

Erroneous service inclusion in computa- 
tion of rate of retired pay—effect as to 
retention of payments—where certain 
service was included erroneously in de- 
termining entitlement to retirement 
and in computing rate of retired pay of 
reservists or former reservists trans- 
ferred to Army of U. 8. Retired List 
under title III of Army and Air Force 
Vitalization and Retirement Equali- 
zation Act of 1948, such persons may 
not be considered as in status of de facto 
retired officers and, therefore, may not 
retain erroneous payments of retired 
pay made to them..._....-........... 

Erroneous service inclusion in determi- 
nation of retirement status—effect as to 
retention of payments—where certain 
service was included erroneously in de- 
termining entitlement to retirement 
and in computing rate of retired pay of 
reservists or former reservists trans- 
ferred to Army of U. 8. Retired List 
under title III of Army and Air Force 
Vitalization and Retirement Equaliza- 
tion Act of 1948, such persons may not 
be considered as in status of de facto 
retired officers and, therefore, may not 
retain erroneous payments of retired 
pay made to them...................- 

Saved pay and allowances—savings clause 

operation limitation—Navy enlisted men 

who are drawing saved pay under sec. 

515, Career Compensation Act of 1949, 

at time of transfer to Fleet Reserve under 

sec. 203 or 204, Naval Reserve Act of 

1938, as amended, are entitled to have 

their retainer pay computed on base pay, 

including saved pay, they were receiving 

“at the time of transfer” ................ 

Temporarily appointed or promoted Navy, 
Marine Corps, or Coast Guard per- 
sonnel retired for disability: 

Disability incurred while serving in 
lower commissioned rank—Regular 
Navy enlisted man, serving in tempo- 
rary warrant rank, who subsequently 
was advanced to temporary ranks of 
ensign and lieutenant (jg) under act, 
July 24, 1941, and who was transferred 
to retired list on July 1, 1948, for physi- 
cal disability incurred while serving as 
ensign prior to commencement of 

service as lieutenant, was entitled, by 
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520 


persons in similar situations 


Retired—Continued. 
Temporarily appointed or promoted Navy, 
Marine Corps, or Coast Guard per- 


sonnel retired for disability—Con. 
virtue of sec. 316 (j), Officer Personnel 


Act of 1947, to be retired in rank of 


lieutenant (jg) in which serving at time 
of retirement with retired pay based 


on that rank, rather than in rank of 


ensign with retired pay based on such 
rank. 28 C. G. 536, distinguished __.. 
Entitlement as affected by unauthorized 
promotion—Regular Navy enlisted 


man, serving as temporary officer, who 


received appointment to next higher 
rank for temporary service pursuant 
to alleged authority in Alnav 208 dated 
Apr. 29, 1946—which did not an- 
nounce, or authorize, any such ap- 
pointments—was entitled, under sec. 
8 (a), act of July 24, 1941, upon retire- 
ment for physical disability, to retire- 
ment in lower rank legally held at 
time of retirement and not in higher 
rank to which purportedly appointed, 
and to retired pay computed on active- 
duty pay of lower temporary rank 
held upon retirement 


Waivers—effect of waiver on entitlement 
to mustering-out pay—retired Army en- © 
listed man who waives his statutory 
right to retirement pay in favor of com- 


pensation payments from Veterans Ad- 
ministration may not be considered as 


not transferred to retired list with retire- 
ment pay within meaning of Mustering- 


Out Payment Act of 1944, so as to be 


entitled to mustering-out pay contrary 


to decision of Sec. of Army involving 


520 Saved pay and allowances: 


In general—savings clause operation limi- 
tation—while sec. 302, Career Compen- 
sation Act of 1949, in prescribing basic 
allowances for quarters furnished, re- 
quires that members of uniformed serv- 
ices in four lower pay grades be con- 
sidered members without dependents, 
such provision is applicable to that sec- 


tion only, so that private first-class with 


dependents, who on Sept. 30, 1949, re- 
ceived both dependents’ allowance and 
barracks quarters, is not to be regarded 
as member without dependents who is 
furnished quarters adequate for himself, 
subject to provisions in sec. 515 (b) of 
act requiring that total compensation 
saved thereby be reduced by cash value 
of quarters furnished 

Promotions. See Pay, promotions, saved 
pay and allowances. 

Savings clause operation limitation: 


Acquisition of additional dependents— 
while sec. 515(b), Career Compensa- 
tion Act of 1949, saves certain members 
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Saved pay and allowances— Continued. 
Savings clause operation limitation— 
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Saved pay and allowances—Continued. 
Savings clause operation limitation— 


Continued. 

of uniformed services from any re- 
duction in total compensation received 
under any provision of law in effect on 
Sept. 30, 1949, it does not save to such 
members after Oct. 1, 1949, right to 
increase in pay and allowances or other 
monetary benefits such as increase in 
family allowances by reason of acquisi- 
tion of additional dependents, as au- 
thorized by prior law 

Dependent parents—while, under Career 
Compensation Act of 1949, increased 
allowances may not be paid to mem- 
bers of uniformed services on or after 
Oct. 1, 1949, for dependent parents un- 
less parent ‘‘actually resides’”’ in mem- 
ber’s household, savings provision of 
sec. 515(a) of act prevents for limited 
time any reduction ‘‘by reason of this 
Act” in total compensation which 
member is entitled to receive under 
laws in effect on Sept. 30, 1949, so that 
members otherwise continuing to 
qualify under prior law are entitled to 
receive for such limited time increased 
allowances for dependent parents, 
even though such parents do not 
reside in member’s household 
Enlistments or reenlistments contracted 
after effective date of Career Com- 
pensation Act—member of uniformed 
services who enlists or reenlists on or 
after effective date of Career Com- 
pensation Act of 1949 is entitled under 
sec. 207 to reenlistment bonus, even 
though member may be receiving 
saved total compensation pursuant to 
sec. 515, and in event member qualifies 
under savings provisions of sec. 207(d) 
he may receive either enlistment al- 
lowance under Pay Readjustment Act 
of 1942, as amended, or reenlistment 
bonus under 1949 act, whichever is 


Enlistments or reenlistments extended 
on or after July 1, 1946—enlisted mem- 
bers of uniformed services who, on 
Oct. 1, 1949, were serving under en- 
listments or reenlistments which had 
been extended on or after July 1, 1946, 
cannot be regarded as serving on Oct. 
1, 1949, ‘‘in an enlistment or reenlist- 
ment which was contracted prior to 
July 1, 1946,” so as to be entitled to 
saved total compensation provided 
by sec. 515(b), Career Compensation 
Act of 1949 
Foreign service pay inclusion: 
Member of uniformed services whose 
saved “total compensation” under 
sec. 515, Career Compensation Act 


Continued. 


Foreign service pay inclusion—Con. 


of 1949, includes foreign service pay, 
and who departs from continental 
U. S. on same day he returns thereto 
or on following day, does not thereby 
fail to qualify for foreign service pay 
under prior statute and may con- 
tinue to receive such pay as part of 
saved “total compensation’ under 


General rule—member of uniformed 
services whose saved “total com- 
pensation” under sec. 515, Career 
Compensation Act of 1949, included 
foreign service pay may not, upon 
temporary failure to qualify or to be 
entitled to such pay, include it in 
computation of saved “total com- 
pensation” upon subsequent re- 
qualification, even though failure to 
qualify was due to return to con- 
tinental U. S. on operational orders, 
temporary duty, or for purpose of 


Inclusion of clothing allowances— initial 


cash clothing allowance and quarterly 
cash maintenance allowance in lieu of 
clothing not furnished in kInd to which 
enlisted member of uniformed services 
may become entitled on or after effec- 
tive date of Career Compensation Act 
of 1949 are not to be considered as al- 
lowances required by sec. 515 to be 
included in computation of member’s 
saved total compensation, but are to be 
computed under law and regulations 
in effect at time of entitlement 


Inclusion of Govt.’s contribution tofamily 


allowance—maximum “total com- 
pensation” saved to members of uni- 
formed services who, upon promotion 
in grade after Oct. 1, 1949, become en- 
titled to increase in pay insufficient to 
effect termination of their rights under 
savings provisions of sec. 515(b), 
Career Compensation Act of 1949, is 
pay and allowances fixed by prior law 
for grades which such members held 
on Sept. 30, 1949, including Govt.’s 
contribution to family allowance, pro- 
vided qualifications therefor do not 
cease, and may not include any increase 
in pay appertaining to"promotions.___ 


Inclusion of leave rations—following 


principles discussed in 29 C. G. 347, 
enlisted member of uniformed services 
who was receiving allowance for leave 
rations under law in effect on Sept. 
30, 1949, may have such allowance 
considered in determining whether he 
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Saved pay and allowances—Continued. 
Savings clause operation limitation— 


Continued. 
is entitled to saved total compensation 
under sec. 515, Career Compensation 
Act of 1949. 


Inclusion of subsistence allowance upon 


release from hospital—Navy enlisted 
man who while hospitalized was re- 
ceiving subsistence in kind on day 
prior to effective date of Career Com- 
pensation Act of 1949, and who other- 
wise is entitled to saved total com- 
pensation thereunder, may upon re- 
turn from hospital to permanent duty 
station include in computation of saved 
total compensation the appropriate 
station subsistence allowance which 
he otherwise would have been en- 
titled to receive at his permanent duty 
station under prior laws 


Inclusion of travel allowance—enlisted 


member of uniformed services who was 
receiving subsistence in kind or money 
allowance in lieu thereof under law in 
effect on Sept. 30, 1949, and who is 
otherwise entitled to saved total com- 
pensation provided for in sec. 515 (b), 
Career Compensation Act of 1949, may 
continue to receive either subsistence 
in kind or money allowance as item of 
saved total compensation so long as he 
qualifies therefor, even though allow- 
ance temporarily may be included in, 
or be paid in, form of per diem travel 
ce 


Items excluded from computation of 


saved total compensation—member of 
uniformed services who is receiving 
saved total compensation under sec. 
515, Career Compensation Act of 1949, 
may be credited on and after effective 
date of act with items of pay or allow- 
ances which are required by sec. 515 to 
be excluded from computation of 
member’s saved “‘total compensation”’ 
on same basis as though member were 
not receiving saved total compensa- 


Necessity to continue to qualify for flying 


pay—members of uniformed services in 
a flying pay status on Sept. 30, 1949, 
may include flying pay as item of 
“total compensation” saved under 
savings provisions of sec. 515 (b), 
Career Compensation Act of 1949, for 
period specified therein, provided they 
continue to qualify for such flying pay 
under applicable regulations, including 
those with respect to making up flight 
requirements, ete., in effect on Sept. 


Nonpay status prior to effective date 


thereof as affecting—members of uni- 
formed services are not precluded from 


Continued. 
benefits of total compensation savings 
provisions of sec. 515 (b), Career Com- 
pensation Act of 1949, merely because 
they were in nonpay status on day 
immediately preceding effective date 
of act, such provisions being intended 
to save members generally from reduc- 
tions in total compensation which they 
were entitled to receive “under any 
provision of law” in effect on that 


Promotion with total compensation less 
than under prior law—under savings 
clause in sec. 515 (b), Career Compen- 
sation Act of 1949, providing that for 
limited time enlisted members of uni- 
formed services shall not suffer, by 
reason of act, any reduction in “total 
compensation” to which they were 
entitled immediately prior to effective 
date of act, enlisted man promoted to 
higher grade after effective date of act, 
pay and allowances of such grade 
being less than “total compensation” 
received in lower grade under prior 
law, may continue to be paid “total 
compensation” received in lower grade 
provided he continues to qualify 
therefor. 

Reenlistment on effective date of Career 
Compensation Act—date President 
approved Career Compensation Act 
of 1949—Oct. 12, 1949—is to be regarded 
as date of its enactment in applying 
savings provisions of sec. 515 (b), so 
that Marine Corps enlisted man who 
was discharged on Sept. 30, 1949, and 
reenlisted on Oct. 1, 1949, effective 
date of act, may be considered as serv- 
ing in enlistment contracted prior to 
said date of enactment and as coming 
within purview of said sec. 515 (b) so 
as to be entitled, to extent otherwise 
authorized, to continue to receive total 
compensation to which entitled on 
date of discharge 


Submarine duty pay inclusion—member 


of Navy whose saved total compensa- 
tion under sec. 515, Career Compensa- 
tion Act of 1949, includes submarine 
pay and who is detached from one 
submarine and reports on board 
another on same or following day does 
not thereby fail to qualify for sub- 
marine pay under prior laws and, 
therefore, may continue to receive such 
pay as part of saved total compensa- 
tion; however, member who fails to 
report for duty on board another sub- 
marine on day of detachment or on 
following day does thereby fail to qual- 
ify for submarine pay under prior 
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Savings clause operation limitation— 
Continued. 
laws and, therefore, may not include 
such pay as part of saved total com- 
pensation 
Submarine duty—inclusion in saved pay and 
allowances—necessity upon detachment 
from one submarine for immediately re- 
porting to another—member of Navy 
whose saved total compensation under sec. 
515, Career Compensation Act of 1949, 
includes submarine pay and who is de- 
tached from one submarine and reports on 
board another on same or following day 
does not thereby fail to qualify for sub- 
marine pay under prior laws and, therefore, 
may continue to receive such pay as part 
of saved total compensation; however, 
member who fails to report for duty on 
board another submarine on day of detach- 
ment or on following day does thereby fail 
to qualify for submarine pay under prior 
laws and, therefore, may not include such 
pay as part of saved total compensation __ 


PAYMENTS: 


Advance—rent—post office boxes for official 
use—revised procedure—Acctg. Sys. Memo 
5, Oct. 5, 1949 


PAY ROLLS: 


Change Slip—procedure for use—Gen. Regs. 
102—Second Revision, Supp. 1, Feb. 3, 


Control Register—procedure for use—Gen. 
Regs. 102, Second Revision, Supp. 1, Feb. 


PERSONAL INJURIES: 


Damages—subrogation—subrogee’s right to 
amount withheld from award under Fed- 
eral Tort Claims Act—Railroad Retire- 
ment Board, as subrogee under Railroad 
Unemployment Insurance Act of railroad 
employee injured through negligence of 
postal employee, may be reimbursed from 
appropriations of P. O. Dept. sum with- 
held by Department from award made 
under Federal Tort Claims Act, in amount 
of sick benefits received by employee from 
Railroad Unemployment Insurance Ac- 


Medical examination of persons injured 
through tortious acts of Govt.: 


Appropriation availability—expenses of 
medical examinations of persons al- 
legedly injured through commission of 
torts by Govt. or other administrative 
expenses under Federal Tort Claims Act 
(28 U. 8. C. 2672) may be charged to 
appropriation generally available for 
administration of particular depart- 
mental bureau or other unit involved 
rather than to appropriation for pay- 
ment of claims pursuant to law (28 
U. 8. C. 2672) 


through tortious acts of Govt.—Con. 

Federal Tort Claims Act cases—payment 
may be made for cost of professional 
services rendered by private physician 
in giving medical examination to child 
injured in collision between Govt.- 
owned automobile and private automo- 
bile in which child was a passenger, pur- 
pose of examination being for protection 
and benefit of U. S. in connection with 
case coming within scope of Federal 
Tort Claims Act rather than for benefit 
of person examined 


PERSONAL SERVICES: 


Experts and consultants—limitation of com- 
pensation rate when hired by contract. 
See Compensation, rates, limitations, con- 
tract services. 

Physicians—medical examination of persons 
injured through tortious acts of Govt.— 
payment may be made for cost of profes- 
sional services rendered by private phy- 
sician in giving medical examination to 
child injured in collision between Govt.- 
owned automobile and private automobile 
in which child was a passenger, purpose of 
examination being for protection and bene- 
fit of U. S. in connection with case com- 
ing within scope of Federal Tort Claims 
Act rather than for benefit of person 
examined 


PHILIPPINES: 


Filipinos—employment locally by War 
Claims Commission—inasmuch as funds 
of War Claims Com. are available for 
travel, no objection is perceived to using 
such funds to pay traveling expenses of 
members of Commission sent to Philip- 
pines to process claims filed by certain 
members of Philippine military personnel 
who have been found by Commission to 
come within term “prisoner of war’’ as de- 
fined in sec. 6, War Claims Act of 1948; 
also, in absence of any law prohibiting such 
action, local Filipinos may be employed 
by Commission in accordance with pro- 
visions of civil-service laws and Classifica- 
tion Act of 1923, as amended, as required 
by sec. 2 (b) of 1948 act 


470 | PHYSICAL EXAMINATIONS: 


Persons injured through tortious acts of 
Govt.: 

Appropriation availability—expenses of 
medical examinations of persons al- 
legedly injured through commission of 
torts by Govt. or other administrative 
expenses under Federal Tort Claims 
Act (28 U. S. C. 2672) may be charged to 
appropriation generally available for 
administration of particular depart- 
mental bureau or other unit involved 
rather than to appropriation for pay- 
ment of claims pursuant to law (28 U. 8. 
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Federal Tort Claims Act cases—payment 
may be made for cost of professional 
services rendered by private physician 
in giving medical examination to child 
injured in collision between Govt.- 
owned automobile and private automo- 
bile in which child was a passenger, pur- 
pose of examination being for protection 
and benefit of U. 8. in connection with 
case coming within scope of Federal 
Tort Claims Act rather than for benefit 
of person examined 

POST OFFICE DEPARTMENT: 

Postal Service—compensation. See Com- 
pensation, Postal Service. 

Post offices: 

Bor rents: 

Advance payments by Government agen- 
cies—revised procedure—<Acctg. Sys. 
Memo 5, Oct. 5, 1949 

Notice of amount due—revised proced- 
ure—Acctg. Sys. Memo 5, Oct. 5, 1949_ 

PRINTING AND BINDING: 

Appropriation availability—supplies ordered, 
but not delivered, prior to end of fiscal year. 
See Appropriations, fiscal year, availability 
beyond. 

PROMOTIONS: 

See Compensation, periodic within-grade ad- 
vancements; Compensation, Postal Service; 
Compensation, promotions; Pay, promo- 
tions. 

PROPERTY: 

Private: 

Repairs and improvements: 

Leased premises. See Leases, repairs 
and improvements. 

Typewriters. See Typewriters, privately 
owned, repairs. 

Storage. See Storage, private property. 

Public: 

Damage, loss, or destruction—public 
buildings. See Public Buildings. 

Interagency, etc., transfers—payment re- 
quirements—national wildlife refuge sur- 
plus products—since there is no author- 
ity of law for transfer by Dept. of In- 
terior of surplus products from national 
wildlife refuges to other agencies without 
reimbursement, and to deny county in 
which refuge is located a portion of rev- 
enue received from sale of such products 
would be contrary both to provisions in 
act of June 15, 1935, as amended, for pay- 
ment to county of 25 per centum of all 
moneys received from such sales, and to 
intent of Congress in enacting same, 
payment must be made by agency re- 
moving gravel from wildlife refuge under 
special permit, even though resulting 
effect would be monetary loss to Govt_. 

Leases. See Leases, public property. 


Page | PROPERTY— Continued. 


Pablic—Continued. 
Repairs and improvements. See Public 

Buildings, repairs and improvements. 

Sales. See Sales. 
PUBLIC BUILDINGS: 
Repairs and improvements: 
Damage, destruction, etc.. of building 
prior to completion: 

Liability generally—contract for repair 
of existing Govt. building—as dis- 
tinguished from one for construction of 
new building—contains implied con- 
dition that building shall remain in 
existence, and its destruction by fire 
without fault of either party excuses 
further performance and entitles con- 
tractor to recover value of labor and 
truck use identified with repair work 
actually performed; however, simul- 
taneous loss of materials purchased by 
contractor but not used to benefit 
Govt. must fall upon contractor, who 
owned materials at time of destruc- 


Payment for work done and materials 
furnished—iiability generally—contract 
for repair of existing Govt. building— 
as distinguished from one for construc- 
tion of new building—contains implied 
condition that building shall remain 
in existence, and its destruction by 
fire without fault of either party excuses 
further performance and entitles con- 
tractor to recover value of labor and 
truck use identified with repair work 
actually performed; however, simul- 
taneous loss of materials purchased by 
contractor but not used to benefit 
Govt. must fall upon contractor, who 
owned materials at time of destruc- 


PUBLIC HEALTH SERVICE: 

Appropriations. See Appropriations, Public 
Health Service. 

Personnel generally—training. See Officers 
and Employees, training. 

PUBLIC LANDS: 

Leases—oil and gas. See Leases, oil and gas. 
PUBLIC PROPERTY: 

See Property, public. 
PUBLIC UTILITIES: 

Rates—rate prescription authority generally— 
finality of company fixed rates—while 
public utility has right to fix its own rates 
when rates prescribed by public utilities 
commission have been set aside by court 
action, where telephone company elects to 
charge lesser rates subsequently established 
by commission, rather than higher rates 
company put into effect for period between 
abatement of old and establishment of new 
rates, such lesser rates may be paid by 
Govt. under contract for furnishing of tele- 
phone service at “lawfully established” 
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PUBLIC UTILITIES—Continued. Page | QUARTERS—Continued. 
Telephones. See Telephones. Quarters allowance—Continued. 
PURCHASES: Dependents—Continued. 
Appropriation availability. See Appropri- Residence requirements—C ontinued. 


ations, availability. 

Automobiles, trucks, etc. See Vehicles. 

Credit card use. See Cards, credit. 

QUARTERS: 

In kind—charges for as part of civilian em- 
ployees’ compensation. See Compensa- 
tion, allowances, in kind. 

Quarters allowance: 

Conditions, generally, upon which rights to 
allowance depend—place where member 
of Naval Reserve is performing tem- 
porary training duty of fixed duration 
may not be considered permanent duty 
station within purview of sec. 10, Pay 
Readjustment Act of 1942, so as to 
authorize payment of quarters allow- 
ance during period of hospitalization... 

Dependents: 

Govt. quarters furnished at old or new 
permanent duty station—right of 
member of uniformed services to basic 
allowance for quarters on account of 
dependent parent under Career Com- 
pensation Act of 1949 for period in 
transit between duty stations is not 
affected by fact that he was furnished 
Govt. quarters for himself and depend- 
ent at old or new permanent duty 
station 

Residence requirements: 

Law permits no exception to require- 
ment in sec. 102 (g), Career Com- 
pensation Act of 1949, that, for pur- 
poses of computing quarters allow- 
ance for members of uniformed serv- 
ices, dependent parent must also 
actually reside in household of 
member, and member is not entitled 
to increased quarters allowance on 
account of dependent parent who, 
for any reason, resides elsewhere 
than in house maintained by mem- 
ber for himself and those actually 
living with him 

During sea duty of member of uni- 
formed services—in view of require- 
ment of sec. 102 (g), Career Com- 
pensation Act of 1949, that for pur- 
poses of increased quarters allow- 
ance for members of uniformed serv- 
ices a dependent parent must reside 
in his household, member on sea 
duty may not, on and after Oct. 1, 
1949, be paid increased quarters 
allowance for dependent parents 
under sec. 302 of act unless 
such dependent actually resides in 
member’s household at, or conven- 
ient to, his permanent station, that 
is, home yard or home port of vessel 
to which member is assigned 


During temporary duty en route to new 
permanent duty station—right of 
member of uniformed services to 
increased quarters allowance on 
account of dependent parent under 
Career Compensation Act of 1949 
is not defeated by fact that depend- 
ent does not join him while on tem- 
porary duty en route to new perma- 
nent duty station unless member is 
entitled to have dependent parent 
transported to temporary duty sta- 
tion at Govt. expense. 

During transit period between duty 

stations: 

Although sec. 102 (g), Career Com- 
pensation Act of 1949, requires, for 
purposes of increased quarters 
allowance for members of uni- 
formed services, that dependent 
parents reside in member’s house- 
hold, no objection will be made to 
otherwise proper allowances for 
periods of temporary absence of 
dependent prior to date of mem- 
ber’s detachment from old station 
or from date of his reporting to 
new permanent duty station, pro- 
vided such combined periods of 
absence, excluding time during 
which the member is in transit 
between stations, do not exceed 
total of three months 

Even though member of uniformed 
services may be unable to main- 
tain household at any one place 
for his dependent parent during 
transit period between duty sta- 
tions, where dependent parent 
actually resides in member’s 
household immediately preceding 
his detachment from old station 
and immediately following his re- 
porting to new permanent duty 
station, dependent continues to 
be member of his household, with- 
in purview of Career Compensa- 
tion Act of 1949, for purpose of pay- 
ment of basic allowance for quar- 
ters on account of dependent 


Temporary absence as affecting—al- 
though sec. 102 (g), Career Compen- 
sation Act of 1949, requires, for pur- 
poses of increased quarters allow- 
ance for members of uniformed serv- 
ices, that dependent parents reside 
in member’s household, no objection 
will be made to otherwise proper 
allowances for periods of temporary 
absence of parent for hospitalization, 
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short visits, etc., provided parent 
lived in household of member at his 
permanent station at beginning of 


Necessity for claiming on account of 
wife, as against other dependents— 
there is no requirement that officer 
with dependents of classes named in 
sec. 102 (g), Career Compensation Act 





of 1949 (lawful wife, unmarried legiti- 
mate children under 21 years of age), 
must claim increased allowances on 
account of dependent of class named 


objection will be made to other- 
wise proper allowances for periods 
of temporary absence of dependent 
prior to date of member’s detach- 
ment from old station or from date 


absence, and returned thereto after Genk Ghensbe Gti. n.nn cnn deck 435 
absence not exceeding three months Residence requirements: 
at one time or aggregate of ninety- Law permits no exception to require- 
one days in any six months’ period. 280 ment in sec. 102 (g), Career Compen- 
Foreign service: sation Act of 1949, that, for purposes 
Foreign post differential paid concur- of computing quarters allowance for 
rently—foreign post differential pre- members of uniformed services, de- 
scribed by E. O. No. 10000, issued pendent parent must also actually 
pursuant to sec. 207, Independent reside in household of member, and 
Offices Appro. Act, 1949, as amended, member is not entitled to increased 
upon basis of conditions of environ- quarters allowance on account of 
ment substantially different from dependent parent who, for any 
those in U. S. concurrently may be reason, resides elsewhere than in 
paid with living quarters allowance house maintained by member for 
and cost-of-living allowance prescribed himself and those actually living 
by E. O. No. 10011, under authority of rN Saree ees 280 
sec. 204 of act, without violating pro- During sea duty of member of uni- 
hibition in sec. 207 against payment of formed services—in view of require- 
additional compensation based on ment of sec. 102 (g), Career Compen- 
living costs substantially higher than sation Act of 1949, that for purposes 
those in U. 8. to any person who also of increased quarters allowance for 
is eligible to receive cost-of-living al- members of uniformed services a de- 
lowance under sec. 204___.........-..-- 25 pendent parent must reside in his 
Inclusion for aggregate compensation household, member on sea duty may 
limitation purposes—living quarters not, on and after Oct. 1, 1949, be paid 
allowance and cost-of-living allowance increased quarters allowance for de- 
payable under sec. 204, Independent pendent parent under sec. 302 of act 
Offices Appro. Act, 1949, and E. O. unless such dependent actually 
No. 10011, being allowances, are not resides in member’s household at, or 
for consideration in maximum salary convenient to, his permanent sta- 
rate determinations_..............-.-- 25 tion, that is, home yard or home port 
Rental allowance: of vessel to which member is 
Dependents: EE a a oe ee 376 
Children—adopted—payment of basic During temporary duty en route to new 
allowance for quarters to naval officer permanent duty station—right of 
whose adopted minor child is in fact member of uniformed services to in- 
dependent upon him may be made creased quarters allowance on ac- 
under sec. 302, Career Compensation count of dependent parent under 
Act of 1949, even though officer’s mar- Career Compensation Act of 1949 
riage may not have been finally dis- is not defeated by fact that depend- 
Aandi ccnccee 435 ent does not join him while on tem- 
Divorce. See Divorce, rental, quarters, porary duty en route to new per- 
and subsistence allowances. manent duty station unless member 
Govt. quarters furnished at old or new is entitled to have dependent parent 
permanent duty station—right of mem- transported to temporary duty 
ber of uniformed services to basic al- station at Govt. expense__......... 441 
lowance for quarters on account of de- During transit period between duty 
pendent parent under Career Com- stations: 
pensation Act of 1949 for period in Although sec. 102 (g), Career Com- 
transit between duty stations is not pensation Act of 1949, requires, for 
affected by fact that he was furnished purposes of increased quarters al- 
Govt. quarters for himself and de- lowance for members of uniformed 
pendent at old or new permanent duty services, that dependent parents 
Ns iain cSc ath ciiedibeessccces 441 reside in member’s household, no 
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During transit period between duty 
stations—Continucd. 
of his reporting to new permanent 
duty station, provided such com- 
bined periods of absence, excluding 
time during which the member is 
in transit between stations, do not 
exceed total of three months 
Even though member of uniformed 
services may be unable to main- 
tain household at any one place 
for his dependent parent during 
transit period between duty sta- 
tions, where dependent parent 
actually resides in member’s house- 
hold immediately preceding his 
detachment from old station and 
immediately following his report- 
ing to new permanent duty sta- 
tion, dependent continues to be 
member of his household, with- 
in purview of Career Compensa- 
tion Act of 1949, for purpose of 
payment of basic allowance for 
quarters on account of dependent 
parent 
Temporary absence as affecting—al- 
though sec. 102 (g), Career Com- 
pensation Act of 1949, requires, for 
purposes of increased quarters al- 
lowance for members of uniformed 
services, that dependent parents re- 
side in member’s household, no ob- 
jection will be made to otherwise 
proper allowances for periods of 
temporary absence of parent for 
hospitalization, short visits, etc., 
provided parent lived in household 
of member at his permanent station 
at beginning of absence, and re- 
turned thereto after absence not ex- 
ceeding three months at one time or 
aggregate of ninety-one days in any 
six months’ period 


Occupancy of quarters: 


Civilian hospital quarters during intern- 
ship: 

Army Medical Corps Reserve officer, 
without dependents, who was 
furnished quarters without charge 
while serving his internship at 
civilian hospital as commissioned 
officer under Civilian Intern Pro- 
gram authorized by sec. 1A, Pay 
Readjustment Act of 1942, as added 
by sec. 101, act of Aug. 5, 1947, is not 
entitled to be paid statutory rental 
allowance as for officer without de- 
pendents 

Naval Reserve medical and dental 
officers on active duty as interns in 
private hospitals who are furnished 
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ship—Continued. 
quarters and subsistence in kind by 
such hospitals are to be considered as 
being furnished quarters and sub- 
sistence on behalf of Govt. in con- 
nection with and incident to active 
naval service, and such officers may 
not be paid rental or subsistence al- 
lowance by Govt. while receiving 
quarters or subsistence in kind from 
hospitals 
RECONSTRUCTION FINANCE 

CORPORATION: 

State, etc., tax immunity: 

Statutory or constitutional exemptions as 
precluding tax reimbursement by 
agency occupying property: 

Real estate taxes paid by Defense Plant 
Corp. on property in La. and occupied 
by Govt. agency under permit requir- 
ing it to pay all costs in connection 
with use of property, being cost in 
protection of title to land and not in 
connection with its use, need not be 
reimbursed to Reconstruction Finance 
Corp., as successor, in view of pro- 
vision of La. law placing burden of 
all real charges upon lessor unless there 
be stipulation to contrary 

While sec. 10, Reconstruction Finance 
Corp. Act, as amended, waives all 
constitutional and statutory immuni- 
ties by which real property of Corp. 
otherwise would be exempt from tax- 
ation, real estate taxes paid by De- 
fense Plant Corp. on property in La. 
and occupied by Govt. agency need 
not be reimbursed to Reconstruction 
Finance Corp., as successor, in view of 
provision in La. State Constitution 
that all public property shall be ex- 
empt from taxation, which provision, 
in absence of authoritative holding by 
highest State court to contrary, con- 
stitutes mandatory restriction upon 
State taxing authorities... _..........- 

RECORDS: 

Military, naval, ete.—correction—right to 
payment on basis of, in general—although 
undesirable discharge given enlisted man 
for reasons including absence without 
leave was, upon later disclosure of circum- 
stances, corrected to honorable discharge 
for convenience of Govt. by Naval Board 
of Review, Discharges and Dismissals pur- 
suant to sec. 301, Servicemen’s Read- 
justment Act of 1944, enlisted man is 
nevertheless not entitled to pay for period 
of unauthorized absence 

REGULATIONS: 

Administrative—travel and transportation al- 

lowances, etc.—pay ments pending issuance 
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REGULATIONS— Continued. 


of regulations under Career Compensation 
Act of 1949—travel regulations to be issued 
by respective Secretaries concerned pur- 
suant to sec. 303, Career Compensation 
Act of 1949, providing generally for pay- 
ment of travel and transportation allow- 
ances, may authorize payment of travel 
and transportation expenses, including 
per diem in lieu of subsistence when prop- 
erly prescribed, to individuals ordered to 
temporary duty in connection with ma- 


General Accounting Office. See General Ac- 
counting Office, regulations. 


REINSTATEMENTS: 


See Officers and Employees, reinstatements. 


RENT: 


Water. See Water, service. 

RENTAL AGREEMENTS: 

Personal property—duration—motion picture 
rental for life of film—acceptance of dis- 
tributor’s offer to lease motion picture film 
depicting Food and Drug Administration 
activities for ‘‘the life of the print” at 
rental no greater than distributor would 
require in lease for one year—resulting con- 
tract being similar to purchase—is not ob- 
jectionable as being in violation of secs. 
3732 and 3679, R. 8., prohibiting involve- 
ment of Govt. in contracts beyond avail- 
ability of existing appropriations 


RENTAL ALLOWANCE: 


See Quarters, rental allowance. 


REPAIRS AND IMPROVEMENTS: 


Private property: 
Leased premises. See Leases, repairs and 
improvements. 
Typewriters. See Typewriters, privately 
owned, repairs. 
Public property: 
Airports and airways. See Airports and 
Airways, construction, repair, etc. 
Public buildings. See Public Buildings, 
repairs and improvements. 


RETIREMENT: 


Civilian: 
Annuities: 

Reemployment—salary deductions—in 
computing aggregate amount of com- 
pensation payable to annuitant who 
is reemployed for duty outside conti- 
nental U. S., for which additional 
compensation in form of cost-of-living 
allowance is payable, reduction re- 
quired to be made from salary of said 
annuitant under sec. 2 (b), act of 
Feb. 28, 1948, is not to be regarded 
solely as reduction in basic rate of 
compensation for position, but, rather, 
is to be regarded as deduction from 
amount of “compensation otherwise 
payable” to annuitant, which includes 
basic compensation as well as addi- 
tional compensation 
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Civilian—Continued. 
Annuities—Continued. 

Survivor annuity eligibility—survivors in 
receipt of lump-sum retirement pay- 
ments—in view of sec. 7 (d), act of July 
21, 1949, applying, as of Feb. 28, 1948, 
survivor annuity provisions of sec. 12 
(ce), Civil Service Retirement Act, as 
amended, to employees of The Pana- 
ma Canal and Alaska Railroad, sur- 
vivors of deceased employees of such 
agencies who died after Feb. 28, 1948, 
and who have received lump-sum pay- 
ments under then existing retirement 
laws which specifically have been 
repealed by 1949 act, must refund 
lump-sum payments before receiving 
survivor annuity to which they be- 
came entitled by virtue of 1949 act_._. 

District of Columbia employees. See, gen- 
erally, District of Columbia. 
Reemployment: 

Annuity matters. See Retirement, civil- 
ian, annuities. 

Compensation matters. See Compensa- 
tion, reemployment, after retirement. 

Standard forms: . 

Gen. Regs. 106, Supp. 1, Nov. 4, 1949... 

Designation of Beneficiary—Gen. Regs. 
106, Supp. 2, June 28, 1950 


237 Military, naval, etc.: 


Active-duty pay. See Pay, active duty, 
retired personnel. 
Advancement in rank upon retirement: 
Election to be restored to former status— 
irrevocable effect of—under sec. 3, act 
of June 19, 1948, providing that en- 
listed men advanced to commissioned 
rank on retired list pursuant to sec. 10, 
act of July 24, 1941, as amended, may, 
upon approval of Sec. of Navy, be 
restored to their former retired enlisted 
status, only one election to be so 
restored is contemplated, so that once 
that election is made it is irrevocable 
both as to Sec. and as to enlisted man-- 
Recall to active duty in advanced rank— 
Navy officers of grade or rank of cap- 
tain or below, either permanent or 
temporary, who were specially com- 
mended for performance of duty in 
actual combat under sec. 412 (a), 
Officer Personnel Act of 1947, and, by 
reason thereof, placed upon retired list 
with rank of next higher grade than 
that in which serving at time of retire- 
ment, would not be entitled to be 
recalled to active duty in such honor- 
ary rank and receive active-duty pay 
and allowances of that rank. 28 C. G. 
531, amplified 
Coast Guard Reserve—temporary mem- 
bers—entitlement to Reserve personnel 
retirement benefite—temporary mem- 
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Page | RETIREMENT— Continued. 
Military, naval, ete.—Continued. 


bers of Coast Guard Reserve enrolled 
for duty pursuant to sec. 207, Coast 
Guard Auxiliary and Reserve Act of 
1941, as amended, are not to be regarded 
as having served in status of commis- 
sioned officers, warrant officers, flight 
officers, or enlisted persons within pur- 
view of sec. 302 (a), act of June 29 1948, 
so as to be entitled to benefits of act pro- 
viding for retirement with pay of Re- 
serve personnel who have completed 20 
years of creditable Federal service and 
have attained age of 60 years 
Compensation restrictions. See Compen- 
sation, double, retired personnel; Officers 
and Employees, holding two positions. 
Grade or rating in which entitled to be re- 
tired, in general—Regular Navy enlisted 
man, serving as temporary officer, who 
received appointment to next higher 
rank for temporary service pursuant to 
alleged authority in Alnav 208 dated 
Apr. 29, 1946—which did not announce, 
or authorize, any such appointments— 
was entitled, under sec. 8 (a), act of July 
24, 1941, upon retirement for physical 
disability, to retirement in lower rank 
legally held at time of retirement and not 


Reserve personnel generally—Continued. 
Reserve personnel who have completed 
20 years of creditable Federal service 
and have attained age of 60 years__.. 
Retired pay. See Pay, retired. 
Temporary naval officer incurring phys- 
ical disability while serving in lower 
commissioned rank—Regular Navy en- 
listed man, serving in temporary war- 
rant rank, who subsequently was ad- 
vanced to temporary ranks of ensign and 
lieutenant (jg) under act, July 24, 1941, 
and who was transferred to retired list 
on July 1, 1948, for physical disability in- 
curred while serving as ensign prior to 
commencement of service as lieutenant, 
was entitled, by virtue of sec. 316 (j), 
Officer Personnel Act of of 1947, to be 
retired in rank of lieutenant (jg) in which 
serving at time of retirement with re- 
tired pay based on that rank, rather 
than in rank of ensign with retired pay 
based on such rank. 28 C. G. 536, dis- 


Reemployment—compensation matters. See 


Compensation, reemployment, after retire- 
ment. 


Retired pay. See Pay, retired. 
ST. ELIZABETHS HOSPITAL: 
Inmates—persons committed while living in 


in higher rank to which purportedly ap- 
pointed, and to retired pay computed on 


active-duty pay of lower temporary rank 
held upon retirement 

Reemploy ment—compensation restric- 
tions. See Compensation, double, re- 
tired personnel. 

Reserve personnel generally: 

Erroneous service inclusion in deter- 
mination of retirement status—effect 
as to retention of retired pay—where 
certain service was included erroneous- 
ly in determining entitlement to re- 
tirement and in computing rate of re- 


Dist. of Col.—non-resident status as affect- 
ing expense reimbursement liability—ex- 
penses incurred by St. Elizabeths Hospital 
for care of patient who had lived in Dist. of 
Col. for more than one year immediately 
prior to commitment may be reimbursed 
from Dist. of Col. Appro. Act, 1949, under 
provision relating to support of indigent 
insane, even though commitment decree 
of court states that patient is not resident 


tired pay of reservists or former re- See Compensation, salary tables. 
servists transferred to Army of U. 8S. SALES: 
Retired List under title III of Army Damages: 


and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, such 
persons may not be considered as in 
status of de facto retired officers and, 
therefore, may not retain erroneous 
payments of retired pay made to 


Status of temporary members of Coast 
Guard Reserve—temporary members 
of Coast Guard Reserve enrolled for 
duty pursuant to sec. 207, Coast Guard 
Auxiliary and Reserve Act of 1941, as 
amended, are not to be regarded as 
having served in status of commis- 
sioned officers, warrant officers, flight 
officers, or enlisted persons within pur- 
view of sec. 302 (a), act of June 29, 1948, 
so as to be entitled to benefits of act 
providing for retirement with pay of 


Default of vendee: 

Delay in removal of material—demurrage 
charges—where specified daily rate of 
demurrage for delay—over and above 
allowable free period—in unloading 
surplus Govt. property from ship- 
board was consciously and deliberately 
made part of contract for sale of sur- 
plus property to serve as measure of 

* liquidated damages which might 
result from delay in discharging cargo, 
demurrage charges accruing to Govt. 
on account of vendee’s undue delay in 
unloading cargo may not be reduced 
either on basis that other contracts 
with same vendee provided for lower 
rate of demurrage, or that such liqui- 
dated damage provision constituted 
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Surplus, obsolete, scrap, etc., property and 


Measure of damages—where specified 
daily rate of demurrage for delay— 
over and above allowable free period— 
in unloading surplus Govt. property 
from shipboard was consciously and 
deliberately made part of contract for 
sale of surplus property to serve as 
measure of liquidated damages which 
might result from delay in discharging 
cargo, demurrage charges accruing to 
Govt. on account of vendee’s undue 
delay in unloading cargo may not be 
reduced either on basis that other con- 
tracts with same vendee provided for 
lower rate of demurrage, or that such 
liquidated damage provision consti- 
tuted penalty 

Fur-seal skins—availability of proceeds for 
enlargement of airfield—enlargement of 
airfield in Pribilof Islands would constitute 
“public improvement” which, in view of 
sec. 3733, R. S., requires specific approval 
by Congress, and without congressional 
sanction the costs of project may not be 
paid from proceeds of sale of fur-seal skins, 
even though expansion would be primarily 
to aid in sealing operations 


Proceeds: 


Disposition : 

Interagency transfers—since there is no 
authority of law for transfer by Dept. 
of Interior of surplus products from 
national wildlife refuges to other agen- 
cies without reimbursement, and to 
deny county in which refuge is located 
a portion of revenue received from sale 
of such products would be contrary 
both to provisions in act of June 15, 
1935, as amended, for payment to 
county of 25 per centum of all moneys 
received from such sales, and to intent 
of Congress in enacting same, payment 
must be made by agency removing 
gravel from wildlife refuge under 
special permit, even though resulting 
effect would be monetary loss to Govt. 

Property acquired under insured mort- 
gage transactions. See Loans, Govern- 
ment insured, default. 

Refunds—misdescription of articles. See 
Sales, type, quantity, etc., statements, 
effect on refunds, adjustments, etc. 
Surplus, obsolete, scrap, etc., property and 
materials: . 
Bidder’s failure to inspect: 

Rights upon discovery of inferior quality, 

etc.: 

Where Govt. salvage material was 
offered for sale without any war- 
ranties or guarantees whatsoever— 
bidders being urged to inspect since 
descriptions were opinions only and 
quantities and weights were approx- 


materials—Continued. 
Bidder’s failure to inspect—Continued. 
Rights upon discovery of inferior quality, 
ete.—Continued. 

imate—fact that quantity of similar 
material containing some extraneous 
items was added to lot prior to open- 

ing of bids may not be regarded as 
breach or misrepresentation of ma- 
terial as to quality or quantity, so 
that contractor who submitted 
lump-sum bid for entire lot prior to 
inspecting material is not entitled 

to rescission of contract or partial 
refund of its bid deposit representing 
liquidated damages assessed for fail- 
ure to pay balance of purchase price_ 
Purchaser of surplus property cata- 
loged for sale by Govt. on “as is” 
basis with express disclaimer of 
warranties, having failed to take 
advantage of opportunity to inspect 
property, may not be refunded pur- 
chase price because of any variance 
between catalog description and 
quality, character, or kind of prop- 
erty delivered. 5 C. G. 545, over- 


National wildlife refuge surplus products— 
statutory requirement compliance—since 
there is no authority of law for transfer 
by Dept. of Interior of surplus products 
from national wildlife refuges to other 
agencies without reimbursement, and to 
deny county in which refuge is located 
a portion of revenue received from sale 
of such products would be contrary both 
to provisions in act of June 15, 1935, as 
amended, for payment to county of 25 
per centum of all moneys received from 
such sales, and to intent of Congress in 
enacting same, payment must be made 
by agency removing gravel from wildlife 
refuge under special permit, even though 
resulting effect would be monetary loss 
to Govt 


Type, quantity, etc., statements: 


Disclaimer of warranty—effect of addition 
of similar or extraneous material—where 
Govt. salvage material was offered for 
sale without any warranties or guarantees 
whatsoever—bidders being urged to in- 
spect since descriptions were opinions 
only and quantities and weights were 
approximate—fact that quantity of 
similar material containing some ex- 
traneous items was added to lot prior to 
opening of bids may not be regarded as 
breach or misrepresentation of material 
as to quality or quantity, so that con- 
tractor who submitted lump-sum bid for 
entire lot prior to inspecting material is 
not entitled to rescission of contract or 
partial refund of its bid deposit rep- 
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Type, quantity, etc., statements— Continued. 
resenting liquidated damages assessed 


Page | SET-OFF— Continued. Page 
Compensation— Continued. 
Liquidation of employees’ indebtedness— 


for failure to pay balance of purchase 


Effect on refunds, adjustments, etc.: 

Delivery of goods of character different 
from those bid on—purchaser of sur- 
plus property cataloged for sale by 
Govt. on “as is’’ basis with express 
disclaimer of warranties, having failed 
to take advantage of opportunity to 
inspect property, may not be refunded 
purchase price because of any variance 
between catalog description and 
quality, character, or kind of property 
delivered. 5 C. G. 545, overruled_... 

Government warranty as to type of ma- 
terial—where Govt. salvage material 
was offered for sale without any war- 
ranties or guarantees whatsoever— 
bidders being urged to inspect since 
descriptions were opinions only and 
quantities and weights were approxi- 
mate—fact that quantity of similar 
material containing some extraneous 
items was added to lot prior to open- 
ing of bids may not be regarded as 
breach or misrepresentation of ma- 
terial as to quality or quantity, so that 
contractor who submitted lump-sum 
bid for entire lot prior to inspecting 
material is not entitled to rescission of 
contract or partial refund of its bid 
deposit representing liquidated dam- 
ages assessed for failure to pay balance 
of purchase price 


Continued. 
Employees separated by reduction in 
force—Continued. 
checks issued in payment of salary 
currently accruing during such 
period of terminal leave with pay, 
other than check for final salary, 
must be regarded as current salary 
and may not be withheld to offset 
previous salary overpayment 
In general—in absence of specific statu- 
tory authority, no justification exists 
to set off general debts due U. 8S. by its 
employees without their consent 
against current salary payments due 
employees for their services, even 
though such debts be liquidated and 
undisputed; however, prohibition 
against set-off action is not to be re- 
garded as applying to final salary pay- 
ments upon separation from service or 
to lump-sum payments due separated 
employees for accrued annual leave-_- 


Contract payments: 
Assignments: 


Assignor’s debts under another con- 
tract—where sums to become due 
under contract with U.S. were assigned 
by contractor pursuant to pro- 
visions of Assignment of Claims Act 
of 1940 at time contract was made, but 
written notice of assignment required 
by such act was not given until after 
contractor had become liable to U. 8. 


SERVICES BETWEEN DEPART- 
MENTS AND ESTABLISH- 
MENTS: 

See Departments and Establishments, ser- 
vices between. 

SET-OFF: 

Compenaation: 


for damages resulting from its default 
under another contract and for unpaid 
Federal taxes, rights of assignee are 
subordinate to Govt.’s right to set off 
contractor’s liabilities against amounts 
due under assigned contract 
Effect of non-compliance with assign- 
Liquidation of employees’ indebtedness: ment notice requirement—where sums 
Employees separated by reduction in to become due under contract with 
force: U.S. were assigned by contractor pur- 
In cases where employees who have suant to provisions of Assignment of 


been given 30-day notice of termina- 
tion of services due to reduction in 
force remain in active-duty status 
for such 30-day period, final salary 


Claims Act of 1940 at time contract 
was made, but written notice of as- 
signment required by such act was 
not given until after contractor had 


checks, that is, checks for amounts 
due as salary upon last day of work 
or active duty, properly are for with- 
holding as offset against previous 
salary overpayments; similarly, 
checks issued as lump-sum payments 
for accrued annual leave must be 
withheld 93 
Terminal annual leave payments— 
when employee who is indebted for 
salary overpayment applies for and 
is granted accumulated annual leave 
upon receipt of notice of termination 
of services due to reduction in force, 


become liable to U. S. for damages re- 
sulting from its default under another 
contract and for unpaid Federal taxes, 
rights of assignee are subordinate to 
Govt.’s right to set off contractor’s 
liabilities against amounts due under 
assigned contract 
Lump-sum leave payments: 

Employees separated by reduction in 
foree—in cases where employees who 
have been given 30-day notice of ter- 
mination of services due to reduction in 
force remain in active-duty status for 
such 30-day period, final salary checks, 
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Page | STATES—Continued. Page 
Subdivisions— Continued. 


that is, checks for amounts due as salary 
upon last day of work or active duty, 
properly are for withholding as offset 
against previous salary overpayments; 
similarly, checks issued as lump-sum 
payments for accrued annual leave must 
be withheld 

In general—in absence of specific statutory 
authority, no justification exists to set off 
general debts due U. 8. by its employees 
without their consent against current 
salary payments due employees for their 
services, even though such debts be 
liquidated and undisputed; however, 
prohibition against set-off action is not 


posed by municipal ordinance upon all 
improved property within corporate 
limits having sewer connections with 
municipal sewage disposal system is to 
be regarded, insofar as U. 8. is concerned, 
as rental charge founded on contract, 
rather than as tax, for privilege afforded 
Govt. of emptying sewage from its public 
buildings into municipal sewage system 
and, as such, payment may be made on 
quantum meruit basis (ordinance rate) 
for sewage service furnished to public 
buildings within corporate limits so long 
as Govt. avails itself of service 
Taxes. See Tares, municipal. 


to be regarded as applying to final salary 
payments upon separation from service 
or to lump-sum payments due separated 
employees for accrued annual leave___- 99 


Taxes. See Tares, State. 
STATUTES OF LIMITATIONS: 
Claims: 
Limitation on court action as affecting ad- 


Tax indebtedness—contract assignment 
effect—assignment notice deficiencies— 
where sums to become due under contract 
with U. S. were assigned by contractor 
pursuant to provisions of Assignment of 
Claims Act of 1940 at time contract was 
made, but written notice of assignment 
required by such act was not given until 
after contractor had become liable to U. 
8. for damages resulting from its default 
under another contract and for unpaid 
Federal taxes, rights of assignee are sub- 
ordinate to Govt.’s right to set off con- 
tractor’s liabilities against amounts due 
under assigned contract 


SEWERS: 


Sewer service charges—sovereign immunity 
status—monthly sewer service charge im- 
posed by municipal ordinance upon all im- 
proved property within corporate limits 
having sewer connections with municipal 
sewage disposal system is to be regarded, 
insofar as U. 8. is concerned, as rental 
charge founded on contract, rather than as 
tax, for privilege afforded Govt. of empty- 
ing sewage from its public buildings into 
municipal sewage system and, as such, 


ministrative settlement—even though 
actions on maritime claims against U. 8. 
for just compensation and insurance 
losses would be barred in courts by 
reason of statutes of limitations in 28 
U. 8. ©, 2401 (a), id. 2501, or 46 U. 8. C. 
745, such claims may be paid from funds 
appropriated to Sec. of Treasury by 
Second Supp. Appro. Act, 1948, and 
continued available by subsequent legis- 
lation, provided claims are not “‘stale’”’ 
under general principles of equity and 
funds are available for payment 
Overtime, holiday, etc., compensation— 
Customs Service employees—date of 
claim accrual—under act of Oct. 9, 1940, 
barring consideration of claims against 
U. S. not received in G. A. O. within ten 
full years after date claim first accrued, 
date of accrual of claim of Customs Serv- 
ice employee for extra compensation 
under act of Feb. 13, 1911, as amended, 
for services performed on Sundays dur- 
ing particular month is to be regarded as 
day services were rendered. O’ Rourke 
v. United States, 109 C. Cls. 33, applying 
“monthly accrual” rule, distinguished _- 


payment may be made on quantum meruit 
basis (ordinance rate) for sewage service 
furnished to public buildings within cor- 
porate limits so long as Govt. avails itself 


STATUTORY CONSTRUCTION: 

See, also, Words and Phrases for construction 
of particular language. 

Amendments—effective date—proceeds of 
sale of properties acquired by Federal 
Housing Com. under insured mortgage 
transactions in excess of expenses incident 
to such sales may not be paid to mortgagors 
from and after Aug. 10, 1948, effective date 
of amendment to sec. 207, National Hous- 
ing Act, as contained in Housing Act of 
1948, which, in effect, repealed right of 
mortgagors under original sec. 207 to 


SICK LEAVE: 
See Leaves of Absence, sick. 
SIX MONTHS’ DEATH GRATUITY: 
See Gratuities, sit months’ death. 
STANDARD TIME: 
See Time, standard, 
STATES: 
Subdivisions: 


Assessments for local improvements. Sce 
Tazes, municipal, assessments for local 
improvements. 

Sewer service charges—Government lia- 
bility—monthly sewer service charge im- 


receive such excess proceeds and provided 
instead that unpaid excess proceeds be 
retained and deposited to Housing Insur- 
ance Fund, regardless of when insurance 
transactions were entered into 
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STATUTORY CONSTRUCTION— Page | STORAGE—Continued. 


Continued. Private property—Continued. 
“Ejusdem generis” rule—in view of specific Household effects—Continued. 


requirement in sec. 321, act of June 30, 1932, 
that rentals from public buildings be de- 
posited as miscellaneous receipts and 
ejusdem generis rule of statutory con- 
struction, revenues derived from rental of 
public buildings located on National Wild- 
life Refuges may not be regarded as re- 
ceipts included within term “other privi- 
leges” on refuges, percentage of which is 
required by sec. 401, act of June 15, 1935, as 
amended, to be distributed to county or 
counties in which refuge is located, and, 
therefore, such revenues are for deposit 
into Treasury as miscellaneous receipts. -- 
Time statutes take effect—provisions of sec. 
2, act of Sept. 7, 1949, authorizing compu- 
tation of extra compensation for night 
work on basis of time in effect at place 
services were performed, must be consid- 
ered as effective from beginning of day of 
its approval, namely, Sept. 7, 1949, there 
being no provision in act otherwise fixing 
its effective date; however, authorized 
premium pay for all work shifts beginning 
before midnight Sept. 6 and extending into 
Sept. 7 may be computed upon basis of 
standard time. Compare 28 C. G. 397... 


STORAGE: 


Private property: 
Household effects: 

Commutation of actual expense author- 
ization—storage charges prior to issu- 
ance of change of station orders— 
charges for temporary storage of em- 
ployee’s household effects incurred 
prior to issuance of orders authorizing 
transfer of official station are reim- 
bursable at commuted rate prescribed 
in sec. 12 (b), E. O. No.9805, as added by 
E. O. No. 9933, provided there is fac- 
tual showing that expenses were in- 
curred as necessary incident to change 
of station orders 

Commutation of actual expense reim- 
bursement—moving van overnight 
waiting time expense reimbursement 
in lieu of—expenses incurred by em- 
ployee for overnight “waiting time” 
for moving van in lieu of temporary 
storage due to arrival of his household 
effects at new official duty station 
prior to availability of quarters may 
be reimbursed, even though there is 
no specific provision of law authorizing 
such expenses, in view of resulting 
savings to Govt. over cost of overnight 
storage authorized under E. O. No. 
9933 to be reimbursed on commuted 


Incident to permanent change of station: 
Payment of charges for entire period of 
storage of household effects of em- 
ployee transferred to overseas duty 


. 


Incident to permanent change of sta- 

tion— Continued. 
station may be made to warehouse- 
man who rendered service in good 
faith and without knowledge of 60- 
day limitation in E. O. No. 9805; 
however, there is no authority to 
waive employee’s ultimate liability 
to U. S. for storage charges in excess 
of 60 days, even though intended 
earlier shipment of effects stored was 
prevented by shipping strike 

Provision in E. O. No. 10053, issued 
pursuant to sec. 12, Pay Readjust- 
ment Act of 1942, as amended by 
section 205 of act of Aug. 2, 1946, that 
regulations promulgated therein 
shall be applicable, with respect to 
transportation of household effects 
incident to change of station, to 
packing, crating, and unpacking 
performed, shipments and drayage 
commencing, and storage accruing, 
on or after specified date, does not 
preclude reimbursement of tempo- 
rary storage charges incurred after 
that date by member of uniformed 
services under change of station 
orders issued prior thereto 

Noncontinuous storage periods at old 
and new stations—under sec. 12 (b), 
E. O. No. 9805, as added by E. O. 
No. 9933, authorizing reimburse- 
ment for storage of household effects 
incident to change of official duty 
station, employee whose household 
effects were stored for 30 days at old 
official station and 30 days at new 
station may be reimbursed expenses 
incurred not to exceed aggregate 
amount allowable for entire 60-day 
period upon submission of proper 
evidence of actual weight of goods, 
even though two periods were not 
continuous and charges for last 30 
days exceeded rate allowable for that 


Moving van overnight waiting time ex- 
pense reimbursement in lieu of stor- 
age—expenses incurred by employee 
for overnight “waiting time” for mov- 
ing van in lieu of temporary storage 
due to arrival of his household effects 
at new official duty station prior to 
availability of quarters may be reim- 
bursed, even though there is no specific 
provision of law authorizing such ex- 
penses, in view of resulting savings to 
Govt. over cost of overnight storage 
authorized under E. O. No. 9933 to be 
reimbursed on commuted basis 

Shipment to new station never actually 
made—under sec. 12 (b), E. O. No. 
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STORAGE— Continued. 


Private property—Continued. 
Household effects—Continued. 
9805, as added by E. O. No. 9933, au- 
thorizing—on separate basis—reim- 
bursement at commuted rates pre- 
scribed therein for expenses of tem- 
porary storage of household effects in- 
cident to change of station, transferred 
employee whose household effects were 
placed in storage at his old station in 
anticipation of shipment to new per- 
manent station but which were not 
shipped thereto because of his resigna- 
tion is entitled to reimbursement for 
cost of storage so long as expenses in- 
volved can be determined to have 
been incurred incident to change of 
station orders. Cf. 27 C. G. 89 
Time limitation—liability of employee for 
cost of storage in excess of —payment 
of charges for entire period of storage 
of household effects of employee trans- 
ferred to overseas duty station may be 
made to warehouseman who rendered 
service in good faith and without 
knowledge of 60-day limitation in E. 
O. No. 9805; however, there is no au- 
thority to waive employee's ultimate 
liability to U. 8. for storage charges in 
excess of 60 days, even though intended 
earlier shipment of effects stored was 
prevented by shipping strike 
Vehicles—automobiles used on mileage 
basis—during suspension of mileage 
status—employee who, while at his 
temporary duty station in mileage status, 
was ordered to other points for addition- 
al temporary duty is to be considered 
as having had his mileage status pre- 
scribed by orders authorizing travel by 
privately owned automobile suspended, 
so that storage charges incurred for such 
period may be viewed as extraordinary 
travel expense for which reimbursement 
is authorized 


SUBROGATION: 


Personal injury claims. See Personal In- 
juries, damages, subrogation. 


SUBSISTENCE: 


See, also, related heading: Traveling Exz- 
penses. 

Actual expenses—boards, commissions, com- 
mittees, etc. See Traveling Expenses, 
boards, commissions, committees, etc. 

Air travel—travel outside continental U. S.— 
per diem rate payable—departure point 
within U. S.—per diem allowance in excess 
of maximum rate of $6 authorized by 
Standardized Govt. Travel Regs., as 
amended, for air travel involving areas for 
which different maximum per diem rates 
are prescribed, may not be paid for air 
travel performed between points in such 
areas—no stop-overs equaling or exceeding 
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Page | SUBSISTENCE— Continued. 


six hours in duration being involved—even 
though departure point is within U. S_._- 

Cost-of-living allowance for civilian em- 
ployees. See Cost-of-Living Allowance. 

Delays—awaiting arrival of employee’s auto- 
mobile at debarkation port—where it is 
clear from employee’s change-of-station 
orders, authorizing transportation by Govt. 
vessel from overseas station to mainland 
port of debarkation and thence to his new 
duty station by privately owned auto- 
mobile, that cost to Govt. of land travel 
involved was to be measured by construc- 
tive cost of such travel by common carrier, 
Govt.’s obligation may not be increased 
by payment of per diem for period of delay 
at port of debarkation awaiting arrival of 
employee’s automobile which under 
applicable regulations was not authorized 
to be transported at Govt. expense 

Headquarters—nearby duty places— Phila- 
delphia and Marcus Hook, Pa.—inasmuch 
as metropolitan area of Philadelphia in- 
cludes Marcus Hook, Pa., Coast Guard 
officer who performed travel in privately 
owned automobile between headquarters 
at Philadelphia and Marcus Hook under 
orders authorizing transportation and per 
diem allowance was not in travel status as 
term is defined in regulations issued pur- 
suant to sec. 12, Pay Readjustment Act 
of 1942, as amended, so as to be entitled to 
money allowance in lieu of transportation 
Oe  etnnrhemmeinepanmeienine 

In kind—part of compensation. See Com- 
pensation, allowances, in kind. 

Leaves of absence Foreign Service person- 
nel—period in leave status at port of em- 
barkation while awaiting sailing date—in 
view of Standardized Govt. Travel Regs. 
precluding payment of per diem during 
authorized leave of absence and of Foreign 
Service Regulations limiting per diem to 
time necessarily spent at ports awaiting 
sailing, Foreign Service officer who, while 
in leave status in U. S. en route to new 
duty station abroad, traveled to port of 
embarkation prior to vessel's sailing date, 
is not entitled to per diem for period of 


Administrative prescription as condition to 
entitlement: 
Maneuvers: 

Travel regulations to be issued by 
respective Secretaries concerned 
pursuant to sec. 303, Career Com- 
pensation Act of 1949, providing 
generally for payment of travel and 
transportation allowances, may au- 
thorize payment of travel and trans- 
portation expenses, including per 
diem in lieu of subsistence when 
properly prescribed, to individuals 
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SUBSISTENCE— Continued. 
Per diems—Continued. 


Page | SUBSISTENCE—Continued. 
Per diems—Continued. 


Administrative prescription as condition to 
entitlement—Continued. 
Maneuvers—Continued. 
ordered to temporary duty in con- 
nection with maneuvers 
Under sec. 12, Pay Readjustment Act 
of 1942—currently in effect pending 
issuance of travel regulations under 
Career Compensation Act of 1949— 
Sec. of Army has defined term 
“travel status’”’ as including tem- 
porary duty in connection with 
maneuvers, so that individuals 
ordered to one or more of head- 
quarters of maneuver operations for 
temporary duty may be reimbursed 
for traveling expenses, including per 
diem in lieu of subsistence when 
properly prescribed, provided they 
are not in travel with troops status__ 

Common carrier comparative cost as in- 
cluding air transportation—in view of 
par. 8, Standardized Govt. Travel Regs., 
placing air travel on same basis as travel 
by other common carrier, employee who 
elects to travel by privately owned auto- 
mobile pursuant to travel order author- 
izing travel by common carrier, includ- 
ing aircraft, or by privately owned auto- 
mobile on mileage basis not to exceed 
cost by common carrier, may be paid 
mileage not to exceed amount equal to 
constructive cost of air transportation 
plus constructive per diem applicable to 
that mode of travel 

Headquarters. See Subsistence, headquar- 
ters. 

Leaves of absence. See Subsistence, leaves 
of absence. 

Maneuvers—under sec. 12, Pay Readjust- 
ment Act of 1942—currently in effect 
pending issuance of travel regulations 
under Career Compensation Act of 
1949—Sec. of Army has defined term 
“travel status” as including temporary 
duty in connection with maneuvers, so 
that individuals ordered to one or more 
of headquarters of maneuver operations 
for temporary duty may be reimbursed 
for traveling expenses, including per 
diem in lieu of subsistence when properly 
prescribed, provided they are not in 
travel with troops status_............... 

Rates: 

Air travel. See Subsistence, air travel. 

Limitation with respect to employees 
detailed to foreign governments—in 
view of sec. 202 (23), Classification Act 
of 1949, excluding therefrom ‘‘em- 
ployees none or only part of whose 
compensation is paid from appropriat- 
ed funds of United States,’’ employee 
who is assigned as postal expert to 
Turkish Government under act of 


Rates—Continued. 
Jan. 27, 1948, and whose salary and per 
diem are paid by that Government 
may be transferred to unclassified 
position during assignment at salary 
in excess of that fixed by 1949 act; 
however, per diem in excess of that 
prescribed for Government employees, 
generally, while on duty in Turkey 
may not be authorized 

Temporary duty. See Subsistence, tem- 

porary duty. 


Subsistence allowance. See Subsistence Al- 


lowance. 


Temporary duty: 


Per diem savings by return to place of 
residence over holidays, week ends, etc., 
as factor in allowing transportation ex- 
penses—where per diem savings result- 
ing from employee’s travel in accordance 
with orders from temporary duty station 
to residence on week ends exceeded cost 
of travel between said places, and travel 
as performed was more economical than 
had employee returned to official station, 
cost of such week-end travel may be paid 
paid by Govt., provided leave of absence 
is not taken on Friday afternoons and 
Monday mornings 

Training assignments — Public Health 
Service personnel—to effectuate purposes 
of sec. 301, Public Health Service Act, 
as amended, respecting research and 
investigative duties of Surgeon General, 
and other provisions expressly related 
thereto, Surgeon General may assign 
Reserve officers and civil service person- 
nel, upon recommendation of appropri- 
ate advisory health council, to outside 
educational institutions for training with 
tuition and related fees paid as admin- 
istrative expenses of particular program, 
and while so assigned regular compensa- 
tion may be paid and, if temporarily 
away from official headquarters, actual 
traveling expenses may be reimbursed 
and per diem in lieu of subsistence paid 
in accordance with the travel regula- 
tions. 19 C. G, 448, amplified 


Travel status—Foreign Service officer—dur- 


ing period of consultation at place of resi- 
dence prior to retirement—Foreign Serv- 
ice officer whose services at foreign duty 
post were terminated prior to departure 
for place of residence in U. 8. for purposes 
of retirement, under orders authorizing 
traveling expenses and per diem to such 
point, may not be considered as having 
been in travel status away from foreign 
duty station during period of consultation 
prior to effective date of retirement at 
designated place of residence, so as to be 
entitled under Foreign Service gregula- 
tions to per diem for such period 
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SUBSISTENCE ALLOWANCE: 
Dependents: 


Page | SUNDAYS AND HOLIDAYS—Continued. Page 
Holidays—compensation. See Sundays and 


Divorce. See Divorce, rental, quarters, and 
subsistence allowances. 

Necessity for claiming on account of wife, 
as against other dependents—there is no 
requirement that officer with dependents 
of classes named in sec. 102 (g), Career 
Compensation Act of 1949 (lawful wife, 
unmarried legitimate children under 21 
years of age), must claim increased al- 
lowances on account of dependent of 
class named first therein (wife) 

Naval reservists on active duty in private 

hospitals—concurrent receipt of subsistence 

from hospital—Naval Reserve medical 
and dental officers on active duty as in- 
terns in private hospitals who are fur- 
nished quarters and subsistence in kind 
by such hospitals are to be considered as 
being furnished quarters and subsistence 
on behalf of Govt. in connection with and 
incident to active naval service, and such 
officers may not be paid rental or sub- 
sistence allowance by Govt. while receiv- 
ing quarters or subsistence in kind from 


SUNDAYS AND HOLIDAYS: 


Compensation: 

Alien and native employees outside conti- 
nental U. S.—alien and native employees 
employed outside continental limits of 
U. &., irrespective of tenure of their em- 
ployment, are not to be regarded as 
“regular employees” entitled to com- 
pensation pursuant to per diem, etc., 
employee holiday pay statute of June 29, 
1938, for holidays on which they perform 


Leaves of absence. See Sundays and Holi- 
days, leaves of absence. 

Overtime: 

See, also, Compensation, overtime, Swn- 
days and holidays. 

Customs Service employees. See Com- 
pensation, overtime, Customs Service 
employees. 

Postal Service employees. See Com- 
pensation, overtime, Postal Service em- 
ployees. 

Premium pay—Customs Service employ- 
ees—effect of statutory limitation on 
suit or claim filing, in general—date of 
claim accrual—under act of Oct.9, 1940, bar- 
ring consideration of claims against U. 8. 
not received in G. A. O. within ten full 
years after date claim first accrued, date 
of accrual of claim of Customs Service 
employee for extra compensation under 
act of Feb. 13, 1911, as amended, for 
services performed on Sundays during 
particular month is to be regarded as 
day services were rendered. O’ Rourke 
v. United States, 109 C. Cls. 33, applying 
“monthly accrual” rule, distinguished. 


Holidays, compensation. 


Leaves of absence—District of Columbia 


employees—school teachers. See District 
of Columbia, school teachers generally. 


TAXES: 
Federal—pay deductions—income tax with- 


holding—Government’s contribution to 
family allowance—while Govt.’s contribu- 
tion to family allowance of member of 
uniformed services is included in “total 
compensation’’ saved to such member by 
sec. 515 (b), Career Compensation Act of 
1949, such contribution is not part of such 
member’s pay so as to be subject to deduc- 
tions for absence without leave, stoppages, 
or checkages; however, whether such con- 
tributions are part of member’s pay for 
income tax withholding purposes is ques- 
tion for determination by Bur. of Internal 
Revenue 


Municipal: 


Assessments for local improvements— 
Government immunity—lands acquired 
by U. 8. in political subdivision of State 
from railroad company prior to effective 
date that special street paving assess- 
ment was levied against such properties 
may not, in view of immunity of U. 8. 
from State taxation, be regarded as sub- 
ject to special assessment, nor can collec- 
tion of tax be enforced against U. S.; 
hence, there is no legal basis for Govt. to 
reimburse railroad company for portion 
of cost of special assessment which had 
been paid inadvertently by company--. 

Sewer service charges —Gover nment liabil- 
ity—monthly sewer service charge im- 
posed by municipal ordinance upon all 
improved property within corporate 
limits having sewer connections with 
municipal sewage disposal system is to 
be regarded, insofar as U. 8. is concerned, 
as rental charge founded on contract, 
rather than as tax, for privileges afforded 
Govt. of emptying sewage from its 
public buildings into municipal sewage 
system and, as such, payment may be 
made on quantum meruit basis (ordi- 
nance rate) for sewage service furnished 
to public buildings within corporate 
limits so long as Govt. avails itself of 


State statutory or constitutional exemp- 
tions: 

Reimbursement liability of Govt. agen- 
cy occupying Govt. corporate prop- 
erty: 

Real estate taxes paid by Defense 
Plant Corp. on property in La. 
and occupied by Govt. agency un- 
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Page | TELEPHONES— Continued. 
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Real estate—Continued. 
State statutory or constitutional exemp- 
tions—Continued. 

Reimbursement liability of Govt. 
agency occupying Govt. corporate 
property—Continued. 

der permit requiring it to pay all 
costs in connection with use of 
property, being cost in protection 
of title to land and not in connec- 
tion with its use, need not be reim- 
bursed to Reconstruction Finance 
Corp., as successor, in view of pro- 
vision of La. law placing burden 
of all real charges upon lessor un- 
less there be stipulation to contrary. 
While sec. 10, Reconstruction 
Finance Corp. Act, as amended, 
waives all constitutional and 
statutory immunities by which 
real property of Corp. otherwise 
would be exempt from taxation, 
real estate taxes paid by Defense 
Plant Corp. on property in La. 
and occupied by Govt. agency 
need not be reimbursed to Recon- 
struction Finance Corp., as suc- 
cessor, in view of provision in La. 
State Constitution that all public 
property shall be exempt from 
taxation, which provision, in 
absence of authoritative holding 
by highest State court to contrary, 
constitutes mandatory restriction 
upon State taxing authorities 


TELEPHONES: 
Rates: 


Increases: 
Government liability: 

During period of abatement of estab- 
lished rates—while public utility has 
right to fix its own rates when rates 
prescribed by public utilities com- 
mission have been set aside by court 
action, where telephone company 
elects to charge lesser rates subse- 
quently established by commission, 
rather than higher rates company 
put into effect for period between 
abatement of old and establishment 
of new rates, such lesser rates may 
be paid by Govt. under contract for 
furnishing of telephone service at 
“lawfully established’’ rates 

Rate increases by other than regulatory 
body—increased telephone rates put 
into effect by telephone company 
pursuant to temporary injunction 
issued by Idaho court restraining 
State Public Utilities Com. from 
interfering with increased rates filed 
by company may be regarded 
pendente lite as “established and 
effective” rates under State law in 


Increases—Continued. 

Government liability— Continued. 
absence of effective interposition by 
Com. and, as such, properly are 
payable by Govt. as rates “lawfully 
established’’ within meaning of tele- 
phone service contract providing for 
payment of such rates 

Rate prescription authority generally—fi- 
nality of company fixed rates—while pub- 
lic utility has right to fix its own rates 
when rates prescribed by public utilities 
commission have been set aside by court 
action, where telephone company elects 
to charge lesser rates subsequently estab- 
lished by commission, rather than higher 
rates company put into effect for period 
between abatement of old and establish- 
ment of new rates, such lesser rates may 
be paid by Govt. under contract for 
furnishing of telephone service at “‘law- 
fully established”’ rates 


TIME: 
Daylight saving: 


Effect as to night work differential pay- 
ments, in general: 

Provisions of sec. 2, act of Sept. 7, 1949, 
authorizing computation of extra com- 
pensation for night work on basis of 
time in effect at place services were 
performed, must be considered as 
effective from beginning of day of its 
approval, namely, Sept. 7, 1949, there 
being no provision in act otherwise 
fixing its effective date; however, au- 
thorized premium pay for all work 
shifts beginning before midnight Sept. 
6 and extending into Sept. 7 may be 
computed upon basis of standard time. 
Compare 28 C. G. 397 

Computation basis as affected by act of 
Sept. 7, 1949—services performed on 
Sundays or holidays for which extra 
compensation is authorized by law 
may be regarded as “services between 
or after certain specified hours of the 
day or night” within meaning of term 
as used in act of Sept. 7, 1949, and pro- 
vision in act respecting time—daylight 
saving or standard—observed where 
services are performed may be con- 
sidered as contemplating time ob- 
served in that area, so that extra com- 
pensation to which employee is en- 
titled for services performed between 
or after certain specified hours, or on 
Sundays or holidays, should be com- 
puted on basis of whichever time is 
observed at place where work was 


Effect as to overtime compensation, in 
general—computation basis as affected 
by act of Sept. 7, 1949—services performed 
on Sundays or holidays for which extra 
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compensation is authorized by law may 
be regarded as “‘services between or after 
certain specified hours of the day or 
night” within meaning of term as used 
in act of Sept. 7, 1949, and provision in 
act respecting time—daylight saving or 
standard—observed where services are 
performed may be considered as contem- 
plating time observed in that area, so 
that extra compensation to which 
employee is entitled for services per- 
formed between or after certain speci- 
fied hours, or on Sundays or holidays, 
should be computed on basis of which- 
ever time is observed at place where 
work was performed 


Standard—effect as to night work differen- 
tial payments, in general—provisions of 
sec. 2, act of Sept. 7, 1949, authorizing com- 
putation of extra compensation for night 
work on basis of time in effect at place 
services were performed, must be consid- 
ered as effective from beginning of day of 
its approval, namely, Sept. 7, 1949, there 
being no provision in act otherwise fixing 
its effective date; however, authorized 
premium pay for all work shifts beginning 
before midnight Sept. 6 and extending into 
Sept. 7 may be computed upon basis of 
standard time. Compare 28 C. G. 397... 


Personal baggage which could be carried 
free on traveler’s ticket—Continued. 
total sum allowable for shipment of 
all effects does not exceed constructive 
cost of their shipment in one lot 
Shipment by express—employee who 
travels by rail from his old to his new 
permanent duty station and elects to 
ship his personal effects, or portion 
thereof, by express, separate and apart 
from his household effects—weight of 
such effects being within that check- 
able free on his ticket—is entitled to 
reimbursement in accordance with E. 
O. No. 9805, as amended 
Transfer and handling charges. See 
Transportation, transfer charges. 


Deceased persons. See Transportation, re- 


mains. 


Dependents: 


Assignment to other than old station upon 
enlistment or reenlistment after dis- 
charge—enlistment in different branch 
of armed services—person who enlisted 
in Army at point other than one at 
which he was discharged from Marine 
Corps, and who was assigned to active 
duty at place of enlistment—there being 
no ordered change of station—is not en- 
titled, either under sec. 12, Pay Read- 


TORTS: 
Damage claims. See Personal Injuries. 


TRANSPORTATION: 
Baggage: 


justment Act of 1942, as for permanent 
change of station, or under act of June 5, 
1942, authorizing dependent transporta- 
tion from designated locations to stations 


See, also, Transportation, household effects. 
Excess—reimbursement method—where 
employee travels by rail from his old to 
his new permanent duty station and 
elects to have his personal effects checked 
on his ticket, weight of which exceeds 
that checkable free on his ticket, reim- 
bursement may be made on actual ex- 
pense basis (excess baggage charges, plus 
drayage costs) in accordance with provi- 
visions of Standardized Govt. Travel 


Personal baggage which could be carried 
free on traveler’s ticket: 

Shipment as part of household effecis 
movement—employee who travels by 
rail from his old to his new permanent 
duty station and elects to ship his 
personal effects, or portion thereof, by 
express, separate and apart from his 
household effects—weight of such 
effects being within that checkable free 
on his ticket—is entitled to reimburse- 
ment in accordance with E. O. No. 
9805, as amended, provided that 
weight of effects so shipped, when 
added to weight of household effects 
subsequently shipped, does not exceed 
authorized maximum weight, or that 


unrestricted as to dependents, to trans- 
portation of his dependent wife from 
selected place where she was sent at 
personal expense upon overseas assign- 
ment to new duty station 
Authorization procedure, requirements, 
etc., in general: 
Advance authorization requirement: 
Persons appointed to positions outside 
continental U. S. while at place of 
appointment—under sec. 7, act of 
Aug. 2, 1946, permitting allowance of 
expenses of transportation of im- 
mediate families of new appointees 
from places of actual residence at 
time of appointment to places of 
employment outside continental U. 
8., person who, while outside U. S., 
is employed by Federal Govt. for 
duty in country where appointed 
with understanding that dependents 
would be transported at Govt. ex- 
pense to his post of duty from legal 
residence in U.S. may be reimbursed 
such expenses, even though travel 
was performed without prior ad- 
ministrative authorization 
Return to U. S. from overseas sta- 
tion—inasmuch as authority in sec. 
7, administrative expense statute 
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Authorization procedure, requirements, 
etc., in general—Continued. 

Advance authorization requirement— 
Continued. 

of Aug. 2, 1946, to return dependents 

of employees stationed overseas is 
inseparable from authority to return 
employee himself, there can be no 
valid travel authority issued for de- 
pendents alone, so that if return 
travel of dependents occurs prior to 
issuance of proper orders directing 
return of employee and his de- 
pendents—regardless of the reasons 

for such prior travel—expenses in- 
cident thereto are not payable-_--- 
Debarment or evacuation from duty sta- 
tion—effect of enlistment in different 
branch of armed services after dis- 
charge—person who enlisted in Army 
at point other than one at which he was 
discharged from Marine Corps, and who 
was assigned to active duty at place of 
enlistment—there being no ordered 
change of station—is not entitled, either 
under sec. 12, Pay Readjustment Act of 

1942, as for permanent change of station, 

or under act of June 5, 1942, authorizing 

dependent transportation from desig- 
nated locations to stations unrestricted 
as to dependents, to transportation of 
his dependent wife from selected place 
where she was sent at personal expense 
upon overseas assignment to new duty 
station 

Deceased employees—death occurring at 
station in Alaska where recruited—cost 
of transporting dependents and house- 
hold effects of deceased employee from 

Alaska where employee died to his 

former home or to such other point in 

U. 8. as may be designated by admin- 

istrative agency may be paid by Govt. 

under act of July 8, 1940, and E. O. No. 

8557 issued pursuant thereto, even 

though deceased employee was re- 

cruited for duty while residing in Alaska. 
Employees appointed or assigned to duty 
overseas: 

Persons appointed to positions outside 
continental U. S. while at place of ap- 
pointment—under sec. 7, act of Aug. 2, 
1946, permitting allowance of expenses 
of transportation of immediate fami- 
lies of new appointees from places of 
actual residence at time of appoint- 
ment to places of employment outside 
continental U. S., person who, while 
outside U. S., is employed by Federal 
Govt. for duty in country where ap- 
pointed with understanding that de- 
pendents would be transported at 
Govt. expense to his post of duty from 
legal residence in U. S. may be reim- 


Employees appointed or assigned to duty 
overseas—Continued. 

bursed such expenses, even though 

travel was performed without prior 

administrative authorization 
Return to U. S.: 

Actual separation v. separation by op- 
eration of law as controlling rights— 
while overseas civilian employment 
of retired Army warrant officer was 
terminated by operation of dual em- 
ployment limitations in act of July 
31, 1894, as of date civilian salary was 
increased to exceed $2,500 per an- 
num, upon formal separation from 
civilian position at time of discovery 
of illegality of employment, travel 
and transportation expenses inci- 
dent to return to U. S., if authorized, 
may be paid under sec. 7, act of Aug. 
2, 1946, provided rights thereto are 
exercised within reasonable time-._- 


Effect of employee’s resignation from 
foreign duty position—while volun- 
tary resignations of transferred em- 
ployees from foreign posts of duty 
would not appear to be separations 
for purposes of Govt. so as to permit 
payment of return travel and trans- 
portation expenses of employees, 
their families, and household effects 
under sec. 7, administrative expense 
statute of Aug. 2, 1946, authoriza- 
tion of return transportation would 
not be foreclosed if there be factual 
showing to contrary in any par- 
ticular case, but any case in which 
it is administratively determined 
that employee’s return would be for 
purposes of Govt. should be sub- 
mitted to this Office for considera- 
tion upon its merits. 28 C. G. 651, 
modified in part 


Expense reimbursement basis—inas- 
much as authority in sec. 7, admin- 
istrative expense statute of Aug. 2, 
1946, to return dependents of em- 
ployees stationed overseas is insep- 
arable from authority to return em- 
ployee himself, there can be no valid 
travel authority issued for depend- 
ents alone, so that if return travel of 
dependents occurs prior to issuance 
of proper orders directing return of 
employee and his dependents—re- 
gardless of the reasons for such prior 
travel—expenses incident thereto 
are not payable; however, where 
employee personally has paid such 
expenses, reimbursement may be 
made upon basis that return of de- 
pendents was incident to or in 
reasonable anticipation of orders 
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Return to U. S.—Continued. : 
subsequently issued to employee 
authorizing such return travel 

Incident to taking leave—in absence of 
specific statutory authority in sec. 7, 
administrative expense statute of 
Aug. 2, 1946, or otherwise, employees 
and their families may not be re- 
turned to U. 8. from foreign posts 
of duty at Govt. expense for purpose 
of taking annual leave; however, in 
view of prior administrative policy 
authorizing such transportation, to- 
gether with fact that many em- 
ployees accepted foreign assign- 
ments with understanding that 
such policy was still in effect, this 
Office will interpose no objection to 
continuation of practice for purpose 
of fulfilling any existing commit- 
ments. See, also, 29 C. G. 160 

Fiscal year appropriation chargeable. 
Appropriations, fiscal year. 

Military, naval, etc., personnel dying over- 
seas—return to home or place of burial 
in U. S.—holding of this Office in 28 
C. G. 270 to effect that transportation of 
dependents incident to death or injury 
of naval personnel is not authorized 
under sec. 12 of Missing Persons Act of 
1942, unless injury or death was result 
of military or naval operations, will not 
be regarded as modifying earlier de- 
cision (A-24108, Sept. 19, 1928) which 
authorized transportation of dependents 
of naval personnel who died overseas 
from overseas stations to home or place 
of burial in U. 8 


Missing Persons Act matters. See Trans- 
portation, dependents, war-casualty situa- 
tions. 

Return of decentralized employees for re- 
tirement purposes—return to Washing- 
ton of employee of decentralized agency 
as incident to or for purpose of retire- 
ment cannot be regarded as transfer for 
permanent duty in interests of Govt., so 
as to permit payment of costs of his travel 
and expenses of transporting his depend- 
ents and household effects under general 
authority contained in sec. 1, administra- 
tive expense statute of Aug. 2, 1946. 

Travel by privately owned automobile. See 
Mileage, travel by privately owned auto- 
mobile. 

Travel to point other than new station— 
expense reimbursement basis—reim- 
bursement of cost incurred by employee 
incident to transportation of his de- 
pendent upon arrival in United States 
from overseas station to point“other than 
employee’s new official’duty station is 
authorized under E. O. No. 9805, as 


amended by E. O. No. 10069, provided 
such cost does not exceed cost of con- 
structive travel to employee’s new duty 
station, and fact that place to which 
dependent traveled was later designated 
as employee’s official duty station would 
not operate to defeat his right to be 
reimbursed for dependent’s travel to that 


War-casualty situations: 


Missing status resulting from mishap in- 
cident to naval operations—Navy en- 
listed man who was reported missing 
as result of motor launch swamping 
while en route to his ship with liberty 
party in foreign port, mishap reason- 
ably incident to naval operations, may 
be considered as missing as result of 
military or naval operations within 
meaning of sec. 12, Missing Persons 
Act, as amended, authorizing trans- 
portation of dependents of any person 
on active duty who is officially re- 
ported as missing as result of naval 
operations to official residence of record, 
or, upon application by dependent, to 
such other location as may be ad- 
ministratively determined. ........... 


Places from or to which authorized: 
Holding of this Office in 28 C. G. 270 
to effect that transportation of de- 
pendents incident to death or injury 
of naval personnel is not authorized 
under sec. 12 of Missing Persons 
Act of 1942, unless injury or death 
was result of military or naval opera- 
tions, will not be regarded as modify- 
ing earlier decision (A-24108, Sept. 19, 
1928) which authorized transporta- 
tion of dependents of naval person- 
nel who died overseas from overseas 
stations to home or place of burial 


Advance determination requirement— 
under sec. 12, Missing Persons Act, 
authorizing transportation of de- 
pendents of persons officially report- 
ed as injured, dead, missing as result 
of military or naval operations, to 
official residence of record, or, upon 
application by dependent, to such 
other location as may be adminis- 
tratively determined, reimburse- 
ment may not be allowed for travel 
performed to location other than 
decedent’s home of record in absence 
of application for, and prior ap- 
proval of, such travel, even though 
distance involved was less than to 
home of record 


Fares—taxicabs. See Traveling Expenses, 


Sares, taxicabs. 
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See, also, Transportation, baggage. 

Actual expenses—shipment other than by 
carrier—where incident to permanent 
change of station, employee transported 
his household effects by privately owned 
trailer from old to new station, several 
trips being required to complete their 
transfer, reimbursement may be allowed 
for such shipments only in amount 
actually expended by him (gas, oil, etc., 
but excluding depreciation) in accom- 
plishing movement not to excee , in 
any event, amount which would have 
been payable upon commuted basis had 
such movement been made by carrier... 


Appropriation chargeable—shipment sub- 
sequent to agency transfer and appoint- 
ment to different agency—employee who 
shipped his household effects incident to 
permanent change of station ordered by 
Labor Dept., Conciliation Service, sub- 
sequent to date such Service was trans- 
ferred to Federal Mediation and Con- 
ciliation Service and after he had ac- 
cepted appointment in entirely different 
agency is entitled to be reimbursed for 
cost of such shipment from funds cur- 
rently made available to Federal Media- 
tion and Conciliation Service at time 
shipment was made 


Authorization procedure, requirements, 
etc., in general—advance authorization 
requirement—employee _probationally 
appointed at new duty station under 
interdepartmental transfer, who shipped 
his household effects to probational duty 
station in anticipation of permanent 
transfer, is entitled under E. O. No. 9805 to 
be reimbursed for such shipment upon 
conversion of probational appointment 
to permanent transfer, provided trans- 
portation of household effects at Govt. 
expense is administratively authorized __ 


Commutation—evidence requirements for 
reimbursement—Circ. Letter B-90247, 
Dec. 19, 1949 


Commutation authorization as affecting 
actual expense reimbursement—ship- 
ment effected other than by carrier— 
where incident to permanent change of 
station, employee transported his house- 
hold effects by privately owned trailer 
from old to new station, several trips 
being required to complete their trans- 
fer, reimbursement may be allowed for 
such shipments only in amount actually 
expended by him (gas, oil, etc., but 
excluding depreciation) in accomplishing 
movement not to exceed, in any event, 
amount which would have been payable 
upon commuted basis had such move- 
ment been made by carrier 


station in Alaska where recruited—cost 
of transporting dependents and house- 
hold effects of deceased employee from 
Alaska where employee died to his 
former home or to such other point in 
U. S. as may be designated by adminis- 
trative agency may be paid by Govt. 
under act of July 8, 1940, and E. O. No. 
8557 issued pursuant thereto, even 
though deceased employee was recruited 
for duty while residing in Alaska 
Employees appointed or assigned to duty 
overseas: 
Return to U. S. 

Actual separation v. separation by oper- 
ation of law as controlling rights— 
while overseas civilian employment 
of retired Army warrant officer was 
terminated by operation of dual 
employment limitation in act of July 
31, 1894, as of date civilian salary was 
increased to exceed $2,500 per annum 
upon formal separation from civilian 
position at time of discovery of il- 
legality of employment, travel and 
transportation expenses incident to 


return to U. S., if authorized, may 


be paid under sec. 7, act of Aug. 2, 
1946, provided rights thereto are 
exercised within reasonable time.__. 
Effect of employee’s resignation from 
foreign duty position—while volun- 
tary resignations of transferred em- 
ployees from foreign posts of duty 
would not appear to be separation 
for purposes of Govt. so as to permit 
payment of return travel and trans- 
portation expenses of employees, 
their families, and household effects 
under sec. 7, administrative expense 
statute of Aug. 2, 1946, authorization 
of return transportation would not 
be foreclosed if there be factual show- 
ing to contrary in any particular case 
but any case in which it is adminis- 
tratively determined that em- 
ployee’s return would be for pur- 
poses of Govt. should be submitted 
to this Office for consideration upon 
its merits. 28 C. G. 651, modified in 


Fiscal year appropriation chargeable. 
Appropriations, fiscal year. 

Interagency transfers, in general—ship- 
ment during probational period—em- 
ployee probationally appointed at new 
duty station under interdepartmental 
transfer, who shipped his household 
effects to probational duty station in 
anticipation of permanent transfer, is 
entitled under E. O. No. 9805 to be reim- 
bursed for such shipment upon conver- 
sion of probational appointment to 
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Household effects—Continued. 
permanent transfer, provided trans- 
portation of household effects at Govt. 
expense is administratively authorized _- 

Ownership—evidence requirements— Circ. 
Letter B-90247, Dec. 19, 1949_..........- 

Packing, crating, hauling, unpacking, 
ete.—hauling of effects checked on 
ticket—where employee travels by rail 
from his old to his new permanent duty 
station and elects to have his personal 
effects checked on his ticket, weight of 
which exceeds that checkable free on his 
ticket, reimbursement may be made on 
actual expense basis (excess baggage 
charges, plus drayage costs) in accord- 
ance with provisions of Standardized 
Govt. Travel Regs..........-... J 

Return of decentralized employees for re- 
tirement purposes—return to Washing- 
ton of employee of decentralized agency 
as incident to or for purpose of retirement 
cannot be regarded as transfer for perma- 
nent duty in interests of Govt., so as to 
permit payment of costs of his travel 
and expenses of transporting his de- 
pendents and household effects under 
general authority contained in sec. 1, 
administrative expense statute of Aug. 
Bp ee ctreetibndsickiennvusiidtcnene 

Storage charges. See Storage, private prop- 
erty, household effects. 

Time limitations—effective date of ship- 
ment—in applying words “‘transporta- 
tion * * * shall begin” as used in 
sec. 5, E. O. No. 9805, requiring that 
transportation of household effects inci- 
dent to permanent change of station 
begin within two years from effective 
date of transfer of employee, it is proper 
to compute beginning of two years’ 
period from time common carrier’s liabil- 
ity attaches to shipment, namely, time 
carrier receives goods with order to for- 
ward them to particular destination - -_- 


Weight: 
Evidence requirements: 


Transferred employee who furnished 
weight certificate covering trans- 
portation of household effects may 
be reimbursed expenses incident to 
shipment under E. O. No. 9805, 
even though certificate was issued 
at point en route more than 10 miles 
from point of origin, primary pur- 
pose of sec. 14 of order, authorizing 
use of constructive weight where no 
adequate scale is located within 
such 10-mile radius, being to require 
that acceptable evidence of weight 
be furnished, and not to require that 
shipments be weighed within said 


Circ. Letter B-90247, Dec. 19, 1949___. 
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Land-grant—deductions—rate 


divisions— 
retroactive application—supplement * to 
division sheet issued on behalf of carrier 
after Govt. shipment was completed, 
which shows basis for division of rates re- 
sulting in higher net charge, may not be 
applied retroactively to inerease cost of 
shipment to Govt. over and above lowest 
amount applicable under published di- 
vision bases in effect on date of service___- 

Mails—air—certificate of public convenience 
expiration—payment basis—provisions of 
sec. 9 (b), Administrative Procedure Act, 
extending termination date of licenses re- 
lating to continuing activities to date of 
final action on applications for renewals 
timely made, apply to permit payment for 
transportation of mail at rates fixed under 
sec. 406, Civil Aeronautics Act, as 
amended, until date of final action by 
Civil Aeronautics Board on renewal appli- 
cation of airline operating under tempo- 
rary certificate of public convenience and 
necessity, even though certificate expires 
OP NI i ois cain sdseiittiwitowdacins 

Rates—divisions—land-grant deductions. 
See Transportation, land-grant, deductions, 
rate divisions. 

Remains—death during employment in 
Alaska—limit of Govt. reimbursement lia- 
bility—where maximum amount allowable 
under sec. 11, act of Sept. 7, 1916, as 
amended, was paid for preparing and 
transporting remains of former employee 
from Alaska to his home in U. 8., payment 
of any additional amount may not be 
made under act of July 8, 1940, and E. O. 
No. 8557 issued pursuant thereto, which 
order authorizes payment of such ex- 
penses only in cases where payment is not 
authorized by any other law 

Storage charges. See Slorage. 

Taxicabs. See Traveling Expenses, fares, 
taricabs. 


100 Transfer charges—effects of transferred em- 
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574 


ployee checked on ticket—where employee 
travels by rail from his old to his new per- 
manent duty station and elects to have 
his personal effects checked on his ticket, 
weight of which exceeds that checkable 
free on his ticket, reimbursement may be 
made on actual expense basis (excess bag- 
gage charges, plus drayage costs) in ac- 
cordance with provisions of Standardized 
Gov: Treweb Beis ios ons 22 cence s-ccue 
Weights—household effects matiers. See 
Transportation, household effects, weight. 


TRAVEL ALLOWANCE: 


Military, naval, etc., personnel generally— 
extension of enlistment while on active 
duty—entitlement to travel allowance 


pending promulgation of regulations—in 
view of fact that regulations contemplated 
by sec. 303, Career Compensation Act of 
1949, relating to payment of travel al- 
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lowances, have not been promulgated, 
member of Marine Corps Reserve on ac- 
tive duty whose combined inactive and 
active service terminates his two-year en- 
listment and who immediately extends his 
enlistment for another two years is en- 
titled under sec. 126, National Defense 
Act, as amended, to travel allowance at 
five cents per mile from his active duty 
station to place where orders assigning 
him to duty were addressed 


Place to which entitled—extension of en- 


listment while on active duty—in view of 
fact that regulations contemplated by sec. 
303, Career Compensation Act.of 1949, re- 
lating to payment of travel allowances, 
have not been promulgated, member of 
Marine Corps Reserve on active duty 
whose combined inactive and active serv- 
ice terminates his two-year enlistment 
and who immediately extends his enlist- 
ment for another two years is entitled 
under sec 126, National Defense Act, as 
amended to travel allowance at five cents 
per mile from his active duty station to 
place where orders assigning him to duty 
WONG NINE io io dctadbucabhinctincéece 

Reenlistment furlough or leave travel: 
Deduction of other allowances previously 
received in connection with discharge 

or release from active duty: 
Travel allowance received upon prior 
discharge: 

Marine Corps Reserve enlisted man 
who was discharged for purpose of 
immediate enlistment in Regular 
Marine Corps without being paid 
travel allowance under sec. 126, Na- 
tional Defense Act, incident to such 
discharge, but who had been paid 
travel allowance upon prior dis- 
charge from wartime enlistment, is 
entitled to furlough travel allowance 
provided by sec. 6, act of Oct. 6, 
1945, without necessity of deducting 
therefrom travel allowance pre- 
viously paid as is otherwise required 
by said sec. 6 in case of travel allow- 
ance paid upon discharge immediate- 
ly preceding enlistment._......___- 

Marine Corps Reserve enlisted wom- 
an who was discharged from enlist- 
ment terminated without active 
service for purpose of immediate 
enlistment in Regular Marine Corps, 
and whose last and only active serv- 
ice resulted in payment of travel 
allowance under see. 126, National 
Defense Act, is not entitled to fur- 
lough travel allowance provided by 
sec. 6, act of Oct. 6, 1945, without 
deduction therefrom of amount of 
travel allowance previously paid_- 
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See also, related headings: Mileage; Sub- 
sistence; Etc. 
Advances of funds: 

Application for, and accounting procedure— 
revised procedure—Acctg. Sys. Memo 3, 
FUT Sins b.wrntencconctesgunangnunes 554 

Repayment of unused portions—revised 
procedure—Acctg. Sys. Memo 3, June 
Pt i ainchiumeticneaunesauntinatnnes 554 


Appropriation availability—fiscal year limita- 
tion matters. See Appropriations, fiscal 
year. 


Boards, commissions, committees, etc.— 
War Claims Commission members estab- 
lishing field office in Philippines—inas- 
much as funds of War Claims Com. are 
available for travel, no objection is per- 
ceived to using such funds to pay traveling 
expenses of members of Commission sent 
to Philippines to process claims filed by 
certain members of Philippine military 
personnel who have been found by Com- 
mission to come within term “prisoner of 
war’’ as defined in sec. 6, War Claims Act 
of 1948; also, in absence of any law pro- 
hibiting such action, local Filipinos may 
be employed by Commission in accord- 
ance with provisions of civil-service laws 
and Classification Act of 1923, as amended, 
as required by sec. 2 (b) of 1948 act 

Civilians appointed or assigned to duty over- 

seas: 

Minimum service period requirement— 
agreements for less than 12 months’ 
service, in general—citizens of U. 8. who, 
while serving overseas on pay roll of 
Govt. contractor, accept appointments 
to civil-service positions for periods of 
less than 12 months under agreements 
as to specific periods of service required 
as condition precedent to being returned 
to U. S. at Govt. expense, may, under 
sec. 7, administrative expense statute of 
Aug. 2, 1946, be furnished return trans- 
portation to U. S. at Govt. expense upon 
expiration of agreed periods of service__- 

Return to U. S. on leave—in absence of 
specific statutory authority in sec. 7, 
administrative expense statute of Aug. 
2, 1946, or otherwise, employees and 
their families may not be returned to 
U. 8. from foreign posts of duty at Govt. 
expense for purpose of taking annual 
leave; however, in view of prior admin- 
istrative policy authorizing such trans- 
portation, together with fact that many 
employees accepted foreign assignments 
with understanding that such policy was 
still in effect, this Office will interpose 
no objection to continuation of practice 
for purpose of fulfilling any existing com- 
mitments. See, also, 29 C. G. 160 
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Fares—Continued. 


Taxicabs— Continued. 


Return to U. S. upon separation: 


Con 


Actual separation v. separation by opera- 
tion of law as controlling rights—while 
overseas civilian employment of re- 
tired Army warrant officer was termi- 
nated by operation of dual employ- 
ment limitations in act of July 31, 
1894, as of date civilian salary was in- 
creased to exceed $2,500 per annum, 
upon formal separation from civilian 
position at time of discovery of illegal- 
ity of employment, travel and trans- 
portation expenses incident to return 
to U. 8., if authorized, may be paid 
under sec. 7, act of Aug. 2, 1946, provided 
rights thereto are exercised within 
reasonable time 

Effect of resignation from foreign duty 
position—while voluntary resignations 
of transferred employees from foreign 
posts of duty would not appear to be 
separations for purposes of Govt. so 
as to permit payment of return travel 
and transportation expenses of em- 
ployees, their families, and household 
effects under sec. 7, administrative 
expense statute of Aug. 2, 1946, author- 
ization of return transportation would 
not be foreclosed if there be factual 
showing to contrary in any particular 
case, but any case in which it is admin- 
istratively determined that employee’s 
return would be for purposes of Govt. 
should be submitted to this Office for 
consideration upon its merits. 28 
C. G, 651, modified in part 

Personnel appointed following service 
with Govt. contractors overseas—citi- 
zens of U. 8. who, while serving over- 
seas on pay roll of Govt. contractor, 
accept appointments to civil-service 
positions for periods of less than 12 
months under agreements as to spe- 
cific periods of service required as 
condition precedent to being returned 
to U. 8. at Govt. expense, may, under 
sec. 7, administrative expense statute 
of Aug. 2, 1946, be furnished return 
transportation to U. 8. at Govt. ex- 
pense upon expiration of agreed 
periods of service 

ventions, conferences, etc.—attendance, 


registration, etc., fees. See Conventions, 
Conferences, Associations, Etc., attendance, 
registration, etc., fees. 
Dependents. See Transportation, dependents. 
Fares: 
Taxicabs: 


Bet ween home and depot —home outside 
limits of official station—Union Sta- 
tion, Wash., D. C., may be considered 
regular and usual terminal for rail 





travel of employee whose official duty 
station is College Park, Md., so that 
taxicab fare from such headquarters to 
Union Station incident to rail travel is 
reimbursable under par. 8, Standard- 
ized Govt. Travel Regs., and taxicab 
fare from Union Station to his home 
in Takoma Park, Md., incident to 
return rail travel, being less than that 
from College Park to Union Station, 
properly is for payment 


College Park, Md., to Union Station, 


D. C.—Union Station, Wash., D. C., 
may be considered regular and usual 
terminal for rail travel of employee 
whose official duty station is College 
Park, Md., so that taxicab fare from 
such headquarters to Union Station 
incident to rail travel is reimbursable 
under par. 8, Standardized Govt. 
Travel Regs., and taxicab fare from 
Union Station to his home in Takoma 
Park, Md., incident to return rail 
travel, being less than that from Col- 
lege Park to Union Station, properly 
is for payment 


Inclusion in comparative cost of travel by 


common carrier and by privately 
owned automobile—when use of pri- 
vately owned automobiles for travel 
on official business is authorized, but 
no determination of advantage to 
Govt. is made under par. 12 (a), 
Standardized Govt. Travel Regs., as 
amended, payment of mileage is lim- 
ited to cost of travel by common 
carrier between points involved, and, 
in constructing total cost of travel by 
common carrier, reasonable taxicab 
fares which would have been incurred 
had travel been by common carrier 
are for consideration 


Unavailability of other means of trans- 
portation—employee who, due to 
transportation strike suspending all 
public carrier services and lack of 
Govt. transportation facilities, used 
taxicab in connection with necessary 
travel performed within corporate 
limits of official duty station may be 
reimbursed taxicab fares actually in- 
curred in performance of official duty 
for period of strike 

Use at headquarters during transporta- 
tion strike—employee who, due to 
transportation strike suspending all 
public carrier services and lack of 
Govt. transportation facilities, used 
taxicab in connection with necessary 
travel performed within corporate 
limits of official duty station may be 
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Leaves of absence—Continued. 
orders not providing for travel, is en- 


reimbursed taxicab fares actually in- 
curred in performance of official duty 
for period of strike 


titled under E. O. No. 9805, as amended 
by E. O. No. 10069, to be reimbursed 
actual transportation expenses incurred 


Headquarters: 

Metropolitan area travel, in general—inas- 
much as metropolitan area of Philadel- 
phia includes Marcus Hook, Pa., Coast 
Guard officer who performed travel in 
privately owned automobile between 
headquarters at Philadelphia and 
Marcus Hook under orders authorizing 


not to exceed expenses which would 
have been payable under original orders 
had employee completed travel to new 
duty station 
Personal convenience: 

Leaves of absence. See Traveling Er- 
penses, leaves of absence. 

Return to place of residence over holidays, 


transportation and per diem allowance 
was not in travel status as term is de- 
fined in regulations issued pursuant to 
sec. 12, Pay Readjustment Act of 1942, 
as amended, so as to be entitled to money 
allowance in lieu of transportation for 
such travel 

Taxicab, streetcar, bus, etc., fares. See 
Traveling Expenses, fares. 


week ends, etc.—where per diem savings 
resulting from employee’s travel in 
accordance with orders from temporary 
duty station to residence on week ends 
exceeded cost of travel between said 
places, and travel as performed was more 
economical than had employee returned 
to official station, cost of such week end 
travel may be paid by Govt., provided 


leave of absence is not taken on Friday 
afternoons and Monday mornings 


Jury commissioners—entitlement gener- 
ally—in view of provisions of 20 U. 8. C. 
962 authorizing payment of traveling ex- 
penses of officers and employees of U. 8S. 
courts absent from their official stations on 
official business, and of provisions in cur- 
rent appropriation for Judiciary for pay- 
ment of traveling expenses “not otherwise 
provided for,”” payment of expenses in- 
curred by jury commissioners incident to 


Separation from service—civilians appointed 
or assigned to duty overseas. See Travel- 
ing erpenses, civilians appointed or assigned 
to duty overseas. 


Taxicabs. 
icabs. 
Temporary duty: 

Return to place of residence over holidays, 
week ends, etc.—per diem savings as 
factor in allowing transportation ex- 
penses—where per diem savings result- 
ing from employee’s travel in accordance 


See Traveling Expenses, fares, tar- 


travel performed on official business may 


be regarded as authorized. 
distinguished 

Leaves of absence: 
Temporary duty—temporary duty ordered 


4C. D. 352, 


after departure on leave—return to place 
of resumption of leave—employee who, 
in accordance with travel authorization 
issued subsequent to taking of annual 
leave, proceeded directly from place of 
leave to place of temporary duty, which 
duty was contemplated at time he left 
headquarters, but who resumed leave 
status upon completion of such duty 
instead of returning directly to head- 
quarters, may be allowed, pursuant to 
indirect-route provisions of pars. 10 and 
49, travel regs., otherwise proper travel- 
ing expenses incident to travel from 
place of leave via temporary station to 
headquarters not to exceed costs that 
would have been incurred had travel 
been performed from headquarters_____- 
Transfers—travel to place of leave later 
made official station—employee who, 
upon arrival from overseas station pur- 
suant to change of station orders pro- 
viding for reimbursement of traveling 
expenses, traveled to place other than 
his new official duty station for purpose 
of taking leave, and whose official station 
was later changed to such place by 


with orders from temporary duty station 
to residence on week ends exceeded cost 
of travel between said places, and travel 
as performed was more economical than 
had employee returned to official station, 
cost of such week end travel may be paid 
by Govt., provided leave of absence is 
not taken on Friday afternoons and 
Monday mornings..................:... 


Training assignments—Public Health 


Service personnel—to effectuate pur- 
poses of sec. 301, Public Health Service 
Act, as amended, respecting research 
and investigative duties of Surgeon Gen- 
eral, and other provisions expressly re- 
lated thereto, Surgeon General may 
assign Reserve officers and civil-service 
personnel, upon recommendation of 
appropriate advisory health council, to 
outside educational institutions for train- 
ing with tuition and related fees paid as 
administrative expenses of particular 
program, and while so assigned regular 
compensation may be paid and, if tem- 
porarily away from official headquarters, 
actual traveling expenses may be reim- 
bursed and per diem in lieu of subsist- 
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Temporary duty—Continued. 
ence paid in accordance with the travel 
regulations. 19 C. G. 448, amplified____ 
Transfers: 

Return of decentralized employees for 
retirement purposes—return to Wash- 
ington of employee of decentralized 
agency as incident to or for purpose of 
retirement cannot be regarded as trans- 
fer for permanent duty in interests of 
Govt., so as to permit payment of costs 
of his travel and expenses of transporting 
his dependents and household effects 
under general authority contained in 
sec. 1, administrative expense statute of 


Station change while on leave. See Travel- 
ing Expenses, leaves of absence, transfers. 
Travel between home and temporary duty 
station—return to place of residence over 
holidays, week ends, etc. See Traveling 
Expenses, temporary duty, return to place 
of residence over holidays, week ends, etc. 
Travel status—maneuvers—under sec. 12, 
Pay Readjustment Act of 1942—currently 
in effect pending issuance of travel regula- 
tions under Career Compensation Act of 
1949—Sec. of Army has defined term 
“travel status” as including temporary 
duty in connection with maneuvers, so 
that individuals ordered to one or more of 
headquarters of maneuver operations for 
temporary duty may be reimbursed for 
traveling expenses, including per diem in 
lieu of subsistence when properly pre- 
scribed, provided they are not in travel 
with troops status 
Vehicles: 
Use of privately owned: 

See, also, Mileage, travel by privately 
owned automobile. 

Comparative air, etc., transportation 
costs—in view of par. 8, Standardized 
Govt. Travel Regs., placing air travel 
on same basis as travel by other com- 
mon carrier, employee who elects to 
travel by privately owned automobile 
pursuant to travel order authorizing 
travel by common carrier, including 
aircraft, or by privately owned auto- 
mobile on mileage basis not to exceed 
cost by common carrier, may be paid 
mileage not to exceed amount equal 
to constructive cost of air transporta- 
tion plus constructive per diem appli- 
cable to that mode of travel 

Witnesses—Government employees testify- 
ing for private parties—general rule as to 
Government’s liability—Government em- 
ployee subpoenaed to appear in State 
court in private litigation to testify in his 
official capacity and to produce official 
records may not be regarded as appearing 
in behalf of U. 8. and, therefore, traveling 
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Vehicles—C ontinued. 
expenses incident to such appearance are 
not reimbursable from appropriated funds, 
even though party litigant is not required 
by State law to pay such expens' 


TREASURY DEPARTMENT: 


Coast Guard. See Coast Guard. 


TYPEWRITERS: 


Privately owned—repairs—appropriation 
chargeable—where disabled employee 
uses his own specially constructed electric 
typewriter in performance of his official 
duties, cost of repairs necessary for con- 
tinued use of typewriter may be paid from 
appropriation available for repairs to 
Government-owned typewriters used in 
similar work 


VEHICLES: 


Classification for accounting, etc., purposes. 
See Vehicles, purchases, cost, purchase, and 
other limitations. 

Hire—tental limitations—payments under 
contract for rental of passenger-carrying 
vehicles which provided that title to 
vehicles would vest in Govt. when total 
rental paid equals value thereof, and that, 
upon completion and termination of con- 
tract, Govt. may purchase vehicles by 
paying difference bet ween stated value and 
rentals theretofore paid, may not be in 
amount in excess of purchase price limita- 
tion fixed by statute, plus cost of trans- 
portation. 21 C. G. 548, distinguished___. 

Purchases: 

Cost, purchase, and other limitations: 

Applicability—rental-purchase arrange- 
ments—payments under contract for 
rental of passenger-carrying vehicles, 
which provided that title to vehicles 
would vest in Govt. when total rental 
paid equals value thereof, and that, 
upon completion and termination of 
contract, Govt. may purchase vehicles 
by paying difference between stated 
value and rentals theretofore paid, 
may not be in amount in excess of pur- 
chase price limitation fixed by statute, 
plus cost of transportation. 21 C. G. 
548, distinguished 

Classification of suburban carryalls as 
trucks—‘“‘suburban  carryalls’’ con- 
structed in conformity with truck 
specifications, which are adaptations 
of panel trucks, differing therefrom 
only in that window openings are 
built into otherwise solid metal side 
panels and removable seats are in- 
stalled, may be classified as trucks for 
management, budget, and accounting 
purposes, even though such vehicles 
may be used for passenger-carrying 
purposes __.___- i 

Travel by privately owned. See Mileage, 
travel by privately owned automobile, 
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VESSELS: 

Charters—performance bonds. See Bonds, 
performance. 

VETERANS ADMINISTRATION: 

Beneficiaries—medical treatment and care. 
See Medical Treatment, Veterans Adminis- 
tration beneficiaries. 

VOUCHERS: 

Certification. See Certificates. 

Invoices—supplies or equipment furnished or 
services performed by one agency for 
another—General Supply Fund billing— 
revised procedure—Acctg. Sys. Memo 4, 
gs eee ae 

Traveling expenses—revision—<Acctg. Sys. 
Memo 3, June 29, 1949 

WARRANTS: 

Transfer and counter—discontinuance—ap- 
propriation accounts—Acctg. Sys. Memo 
EY En SEs Seecccctuccteanscsducbede 

Transfer appropriation—discontinuance—ap- 
propriation accounts—Acctg. Sys. Memo 9, 
June 29, 1950. 

WATER: 

Service—Federal agencies occupying private 
premises in Dist. of Columbia—under 
lease to Federal agency of private property 
in Dist. of Col. which requires lessor to 
furnish water and provides for adjustment 
in rental when cost of special services fur- 
nished by lessor is less than fixed amount, 
water rents paid by lessor, refund of which 
is refused by Dist., may be included in 
computing cost of such special services. 
16 C. G. 741, distinguished 

WITNESSES: 

Traveling expenses. See Traveling Expenses, 
witnesses. 

WORDS AND PHRASES: 

“Active Federal service’”—midshipman or 
cadet service in Army, Navy, and Coast 
Guard academies constitutes “active 
Federal service’ which may be added to 
service specifically enumerated in secs. 8 
and 9, Pay Readjustment Act of 1942, as 
amended, in computing length of service 
for longevity pay purposes of enlisted men: 
but officers, including warrant officers and 
commissioned warrant officers, are pre- 
cluded by act of Mar. 4, 1913, from count- 
ing such service in computing length of 
service for any purpose................... 

“Agency head”—in view of Govt. Printing 
Office being under legislative branch of 
Govt., and of sec. 309 (a), Federal Property 
and Administrative Services Act of 1949, 
defining term “agency head’’ as “head or 
any assistant head of any executive agen- 
cy,” Comptroller General is not author- 
ized pursuant to sec. 306 of act to remit 
liquidated damages under G. P. O. con- 
tract on basis of Public Printer’s recom- 
mendation 
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“Basic compensation”—night differential 
authorized by act of July 1, 1944, to be 
paid employees in clerical-mechanical 
service of Bur. of Engraving and Printing 
in addition to compensation fixed for such 
employees by Classification Acts is not to 
be regarded as part of “‘basic compensa- 
tion”’ for purposes of computing overtime 
compensation payable under sec. 201, Fed- 
eral Employees Pay Act of 1945, for time 
worked in excess of 40 hours in any admin- 
istrative workweek .-...........-..-...-.-- 

“Classified civil service”’ : 

Persons who were serving under tempo- 
rary appointments at time of their re- 
moval or suspension from duty without 
pay are not to be regarded as in “‘classi- 
fied civil service’ within meaning of 
sec. 6 (a), act of Aug. 24, 1912, as amended 
by act of June 10, 1948, so as to be en- 
titled upon restoration to duty to com- 
pensation for periods of unjustified re- 
moval or suspension under sec. 6 (b) (1) of 

Term “classified civil service’ as used in 
sec. 6 (a), act of Aug. 24, 1912, as amended 
by act of June 10, 1948, respecting re- 
moval or suspension without pay of 
persons in classified service, has refer- 
ence to employees who have competitive 
status and who also are occupying posi- 
tions in competitive service_........._.. 

War service indefinite employees who are 
restored to duty after period of unjusti- 
fied removal or suspension from duty 
without pay are entitled, by virtue of 
their status in “classified civil service,” 
to compensation for such period pur- 
suant to “back pay” provisions of sec. 
6 (b) (1), act of Aug. 24, 1912, as added 
by act of June 10, 1948, provided at time 
of removal they had competitive status 
and occupied position in competitive 


“Compensation otherwise payable”—in com- 
puting aggregate amount of compensation 
payable to annuitant who is reemployed 
for duty outside continental U. S., for 
which additional compensation in form of 
cost-of-living allowance is payable, reduc- 
tion required to be made from salary of 
said annuitant under sec. 2 (b), act of 
Feb. 28. 1948, is not to be regarded solely 
as reduction in basic rate of compensation 
for position, but rather, is to be regarded 
as deduction from amount of “compensa- 
tion otherwise payable’ to annuitant, 
which includes basic compensation as well 
as additional compensation_-_--_..........- 

“Dependent parents”—while, under Career 
Compensation Act of 1949, increased al- 
lowances may not be paid to members of 
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uniformed services on or after Oct. 1, 1949, 
for dependent parents unless parent 
“actually resides’’ in member’s house- 
hold, savings provision of sec. 515 (a) of 
act prevents for limited time any reduc- 
tion “‘by reason of this Act’”’ in total com- 
pensation which membér is entitled to 
receive under laws in effect on Sept. 30, 
1949, so that members otherwise continu- 
ing to qualify under prior law are entitled 
to receive for such limited time increased 
allowances for dependent parents, even 
though such parents do not reside in 
member's household 

“Employed”—members of Naval Reserve 
ordered to training duty who are injured 
while employed in travel to training duty, 
or who are hospitalized at place of duty for 
injury not incurred while employed on 
training duty, are not entitled to pay and 
allowance benefits prescribed by sec. 4, 
Naval Aviation Personnel Act of 1940, as 
amended, for naval reservists-who suffer 
disability while “‘employed’’ on active 
duty or training duty 

“Employed on active duty or on training 
duty”—officers or enlisted men of Naval 
Reserve who, pursuant to training duty 
orders, commenced travel to their duty 
stations for training, but who were unable 
to report for, or perform, training duty be- 
cause of injury or illness, may not be con- 
sidered as actually ‘‘employed on active 
duty or on training duty”’ within meaning 
of sec. 7, Naval Reserve Act of ]938, as 
amended, so as to be entitled thereunder 
to pay and allowances for ordered period of 
I i ccctdvnentcarcaee — 

“Equivalent increase in compensation” 
employee who qualified for within-grade 
salary advancement to second step of 
grade CAF-15, and who received inciden- 
tal compensation increment of $25—to 
$10,330 per annum, maximum classified 
salary rate then in effect—less than 78 cal- 
endar weeks before effective date of Class- 
ification Act of 1949, need not be regarded 
as having received “equivalent increase in 
compensation” during 78-week waiting 
period prescribed by sec. 701 of act and, if 
otherwise qualified for advancement, may 
be paid salary incident to fourth step of 
new grade GS-15—$10,750 per annum— 
commencing with effective date of act_-.- 

“Fixtures”—under lease of post office quar- 
ters providing that lessor shall maintain 
premises in good repair and tenantable 
condition, and that satisfactory heat, hot 
and cold water, etc., shall be furnished, 
there is no objection to installation of 


awnings at Govt. expense—such awnings 


being included in term “fixtures” which 
Govt. may attach to premises pursuant to 
terms of lease—subject to limitations of 
sec. 322, Economy Act of June 30, 1932... 
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“Immediate family’’—in connection with re- 
imbursement on commuted basis of cost 
of transportation of household effects on 
permanent change of station, employee is 
considered as having an “immediate fam- 
ily” if he has a spouse, children (including 
stepchildren and adopted children) un- 
married and under age 21 or physically or 
mentally incapable of self-support regard- 
less of age, or dependent parent.____....-- 

“Organized Militia”’—service in Naval 
Militia of State during period May 27, 
1908—date of act constituting Organized 
Militia as land force only—to Feb. 16, 
1914—date of act making Naval Militia 
part of Organized Militia—may not be 
considered as service in ‘Organized 
Militia” within contemplation of service 
pay provisions of sec. 3A, Pay Readjust- 
ment Act of 1942, as amended; however, 
legal enlisted service in Illinois Naval Re- 
serve, part of Naval Militia, from Mar. 1, 
1912, to Oct. 22, 1913, may be regarded as 
service in Naval Militia within meaning 
of said sec. 3A and is creditable for pay 
purposes thereunder ._...............-. , 

“Other privileges”—in view of specific re- 
quirement in sec. 321, act of June 30, 1932, 
that rentals from public buildings be de- 
posited as miscellaneous receipts, and 
ejusdem generis rule of statutory construc- 
tion, revenues derived from rental of public 
buildings located on National Wildlife 
Refuges may not be regarded as receipts 
included within term “other privileges” 
on refuges, percentage of which is required 
by sec. 401, act of June 15, 1935, as amended, 
to be distributed to county or counties in 
which refuge is located, and, therefore, 
such revenues are for deposit into Treas- 
ury as miscellaneous receipts 

“Permanent duty station’’—place where 
member of Naval Reserve is performing 
temporary training duty of fixed duration 
may not be considered permanent duty 
station within purview of sec. 10, Pay 
Readjustment Act of 1942, so as to author- 
ize payment of quarters allowance during 
period of hospitalization 

“Public improvement”—enlargement of air- 
field in Pribilof Islands would constitute 
“public improvement” which, in view of 
sec. 3733, R. 8., requires specific approval 
by Congress, and without congressional 
sanction the costs of project may not be 
paid from proceeds of sale of fur-seal skins, 
even though expansion would be primarily 
to aid in sealing operations 

“Regular employees”—alien and native. 
employees employed outside continental 
limits of U. S., irrespective of tenure of 
their employment, are not to be regarded 
as “regular employees” entitled to com- 
pensation pursuant to per diem, etc., em- 
ployee holiday pay statute of June 29, 
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1938, for holidays on which they perform 


WORDS AND PHRASES—Con. 
“Total compensation’’— Continued. 


ployee who receives appointment to com- 

petitive classified position of charman or 

charwoman, established under Postal 

Service pay statute of July 6, 1945, may be 

considered as having been appointed to 

“regular position” within meaning of 

term as used in sec. 2, Postal Pay Act of 

Oct. 28, 1949, so as to be entitled to ad- 

vancement to grade 3 on effective date of 

1949 act, under appointment made prior 

thereto, or to be appointed at that grade 

on or after that date 

“Rent”—term “rent” as used in percentage 

limitation in sec. 322 of Economy Act 

upon expenditures for repairs, etc., to 
property leased to U. S. means net rent, 
exclusive of value of any special services 
furnished by lessor as part of rental con- 
sideration ____ aioe panini inteiaretes 

“Salary”—member of Navy Nurse Corps 

retired under act of Dec. 3, 1945, without 

having acquired commissioned status, and 
who is receiving retired Pay concurrently 
with civilian compensation in combined 
amount in excess of $2,000 per annum 
being neither officer nor enlisted man 
is to be regarded as rece iving “salary” in 
her retired status within meaning of dual 
compensation statute of May 10, 1916, as 
amended, and, therefore, such person 
should be required to refund salary which 
she has not elected to retain 

“Suburban carryalis”— suburban “carry- 

alls” constructed in conformity with truck 

specifications, which are adaptations of 
panel trucks, differing therefrom only in 
that window openings are built into other- 
wise solid metal side panels and removable 

Seats are installed, may be classified as 

trucks for management, budget, and ac- 

counting purposes, even though such 
vehicles may be used for passenger- 
carrying purposes__....___- 

“Three hundred and sixty days per year” — 

in computing retired pay of members or 

former members of reserve components of 

armed forces under sec. 303, act of June 29, 

1948, worls “three hundred and sixty days 

per year’’ as used in that section are to be 

considered as meaning a full year's service 
in totaling periods of active Federal serv- 
ice, even though an individual may have 
completed total of 365 days’ active Federal 

Service during one or more calendar years__ 

“Total compensation” : 

Maximum “total compensation” saved to 
members of uniformed services who, 
upon promotion in grade after Oct. l, 
1949, become entitled to increase in pay in- 
Sufficient to effect termination of their 





rights under savings provisions of 
Sec. 515 (b), Career Compensation Act 
of 1949, is pay and allowances fixed by 
prior law for grades which such members 
held on Sept. 30, 1949, including Govt.’s 
contribution to family allowance, pro- 
vided qualifications therefor do not 
cease, and may not include any increase 
in pay appertaining to promotions. See 
29 C. G. 238___. 


pay status on Sept. 30, 1949, may include 
flying pay as item of “total compensa- 
tion” saved under Savings provisions of 
Sec. 515 (b), Career Compensation Act 
of 1949, for period specified therein, pro- 
vided they continue to qualify for such 
flying pay under applicable regulations, 
including those with respect to making 
up flight requirements, etc., in effect on 
Sept. 30, 1949 


“Transportation * * * shall begin”’—in 


applying words “transportation * * * 
shall begin’”’ as used in see. 5, E. O. No. 
9805, requiring that transportation of 
household effects incident to permanent 
change of station begin within two years 
from effective date of transfer of em- 
ployee, it is proper to compute beginning 
of two years’ period from time common 
carrier’s liability attaches to shipment, 
namely, time carrier receives goods with 
order to forward them to particular desti- 
nation 


“Travel status” : 


Under sec. 12, Pay Readjustment Act of 
1942—currently in effect pending ‘ssu- 
ance of travel regulations under Carver 
Compensation Act of 1949—Sec. of Army 
has defined term “travel status” as in- 
cluding temporary duty in connection 
with maneuvers, so that individuals 
ordered to one or more of headquarters 
of maneuver operations for temporary 
duty may be reimbursed for traveling 
expenses, including per diem in lieu of 
subsistence when properly prescribed, 
provided they are not in travel with 


delphia includes Marcus Hook, Pa., 
Coast Guard officer who performed 
travel in privately owned automobile 
between headquarters at Philadelphia 
and Marcus Hook under orders author- 
izing transportation and per diem allow- 
ance was not in travel status as term is 
defined in regulations issued pursuant 
to sec. 12, Pay Readjustment Act of 
1942, as amended, so as to be entitled to 
money allowance in lieu of transporta- 
tion for such travel... 





